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IN  MEMORIAM. 


DEATH  OF  MR.  JUSTICE  NEWMAN. 

Alfred  W.  Newman,  a  justice  of  this  court  from  the  1st 
<iay  of  January,  1894,  died  at  his  home  in  the  city  of  Madi- 
son on  the  12th  day  of  January,  1898. 

On  the  21st  day  of  March,  1898,  J.  W.  Losey,  Esquire,  ad- 
dressed the  court  as  follows: 

May  it  please  the  Court:—  At  a  meeting  of  the  State  Bar  Association, 
held  in  Madison  on  the  22d  of  February,  1898,  that  body  appointed  J.  W. 
Liosey,  of  La  Crosse,  J.  M.  Morrow,  of  Sparta,  and  Burr  W.  Jones,  of  Madi- 
son, a  committee  to  prepare  and  present  to  this  court  a  memorial  of  the 
late  Justice  Alfred  W.  Newman.  That  committee  has  prepared  such 
memorial,  and  now,  on  behalf  of  the  State  Bar  Association,  submits  it 
to  the  court  and  moves  that  it  be  received  and  order  made  that  it  be 
entered  of  record. 

Memorial  of  the  State  Bar  Association, 

Alfred  W.  Newman,  an  associate  justice  of  the  supreme  court  of 
Wisconsin,  departed  this  life,  at  the  city  of  Madison,  on  the  12th  day  of 
January,  1898,  his  death  resulting  from  accidental  injury  received  the 
day  before. 

Justice  Newman  was  born  April  5, 1834^  at  Durham,  Qreene, county. 
New  York.  Both  on  his  father's  and  his  mother's  side  he  was  of  Eng- 
lish descent,  his  ancestors  in  this  country  being  found  among  the  early 
Puritan  settlers  of  New  England.  He  was  bom  upon  a  farm  and  grew 
up  as  a  farmer's  boy,  receiving  such  education  as  the  neighborhood 
schools  afforded,  and  subjected  at  home  and  at  school  to  the  strict  dis- 
cipline and  religious  instruction  and  observances  required  by  the  Pres- 
byterian church,  of  which  both  his  parents  were  devout  members. 

When  thirteen  years  of  age  he  accompanied  his  father  to  Albany 
4ind  was  there  present  in  court  when  his  father  was  examined  as  a  wit- 
ness, and  it  is  said  that  he  then  determined  to  become  a  lawyer,  and 
that  thereafter  all  his  efforts  to  obtain  an  education  had  that  end  in 
view. 
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When  about  eighteen  years  of  age  he  entered  an  academy  at  Ithaca, 
and  after  two  terms  there  he  entered  the  Delaware  Literary  Institute 
at  FrankHn,  New  York,  where  he  remained  for  two  years.  He  then 
entered  Hamilton  College,  at  Clinton,  New  York,  joining  the  class  of 
1857,  with  which,  in  due  course,  he  was  gi*aduated,  receiving  the  de- 
gree of  A.  B.  While  in  college  he  diligently  pursued  extra  law  studies 
under  Professor  Theodore  W.  Dwight,  and  after  graduation  he  con- 
tinued the  study  of  the  law  in  the  office  of  John  Olney,  Esq.,  at  Wind- 
ham Center,  in  Greene  county,  until  admitted  to  the  bar  at  the  general 
term  of  the  supreme  court  at  Albany,  December  8,  1857. 

In  January,  1858,  he  started  for  the  west  Stopping  first  at  Ahnapee* 
in  Kewaunee  county,  he  removed  in  March,  1858,  to  Trempealeau,  in 
Trempealeau  county,  which  ever  after  remained  his  home  until  his 
removal  to  Madison  in  1894. 

He  held  the  office  of  county  judge  of  Trempealeau  county  from 
April,  1860,  until  January,  1867,  when  he  assumed  the  office  of  district 
attorney,  to  which  he  had  been  elected  in  the  fall  of  1866.  He  was  re- 
elected district  attorney  in  1868,  1872,  and  1874,  thus  holding  that  posi- 
tion for  eight  years. 

He  was  twice  elected  to  the  state  legislature,  serving  as  a  member 
of  assembly  in  1863,  and  senator  from  the  thirty-second  district  in  186S 
and  1839. 

While  he  was  holding  the  office  of  district  attorney,  the  legislature, 
in  1876,  formed  a  new  judicial  circuit  —  the  Thirteenth  —  consisting  of 
the  counties  of  Eau  Claire,  Buffalo,  and  Trempealeau.  In  April  of  that 
year  Mr.  Newman  was  elected  judge  of  this  newcircuit, and  discharged 
the  duties  of  that  position  until,  in  1878,  as  the  result  of  legislative  ac- 
tion, he  was  transferred  to  and  became  judge  of  the  Sixth  circuit  He 
was  re-elected  —  without  opposition — in  1882  and  1888.  The  third  term 
for  which  he  was  elected  expired  January  1,  1895. 

In  the  spring  of  1893,  Hon.  William  Penn  Lyon,  chief  justice  of  the 
supreme  court,  having  expressed  his  intention  not  to  be  a  candidate  for 
re-election.  Judge  Newman  was  called  out  as  a  non-partisan  candidate 
and  elected  to  the  position  of  associate  justice.  His  services  began  at 
the  opening  of  the  January  term,  1894.  He  had  completed  four  years 
of  his  term,  and  was  about  to  begin  the  fifth  year  with  the  opening  of 
the  January  term,  1898,  on  the  day  —  January  11th  —  when  he  met  with 
the  accident  which  terminated  his  life. 

During  the  period  of  his  general  practice  of  the  law,  from  1858  to 
1876,  it  did  not  fall  to  the  lot  of  Judge  Newman  to  take  part  in  litiga- 
tion so  important  by  reason  of  the  amounts  involved  or  the  standing 
of  the  parties  as  to  attract  general  attention  to  his  abilities;  but  he 
became  well  known  in  the  region  to  which  his  practice  was  confined 
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as  a  well  equipped  and  successful  practitioner  and  a  thoroughly  sound 
and  reliable  professional  adviser;  and  lawyers  who  were  brought  into 
personal  contact  with  him  discovered  that  he  was  a  close  student  of 
the  philosophy  of  the  law,  and  well  grounded  in  the  fundamentals  of 
legal  science. 

flis  studious  habits  and  eagerness  for  the  acquisition  of  knowledge 
were  not  confined  to  the  law.  His  general  reading  was  extensive  but 
discriminating  in  every  department  of  literature. 

In  professional  as  in  private  life,  his  conduct  and  conversation  were 
irreproachable.  On  the  circuit  bench  he  was  kindly  and  patient  in  hi» 
treatment  of  the  bar,  and  at  the  same  time  firm  and  tenacious  in  up- 
holding the  rights  and  discharging  the  full  duty  of  the  court-.  He  wa» 
prompt  and  clear  in  passing  upon  questions  arising  in  the  course  of  a 
trial,  and  freely  exercised  his  powers  as  a  judge  to  keep  the  issues  nec- 
essary to  be  decided  by  the  court  or  jury  unobscured  by  irrelevant  or 
immaterial  matters. 

Only  those  who  were  with  him  in  the  consultation  room  can  speak 
of  what  he  contributed  to  the  solution  of  the  numerous  and  important 
questions  presented  during  the  four  years  of  his  service  on  the  supreme 
bench;  but  it  is  not  to  be  doubted  that  he  displayed  in  this  office  the 
same  industry,  patience,  conscientious  research,  and  enlightened  judg- 
ment which  mark  his  entire  career.  The  opinions  of  the  court  which 
fell  to  his  lot  to  write  are  generally  brief,  but  always  set  out  with  force 
and  clearness  the  very  points  effectually  decided  and  the  grounds  of 
the  decision. 

The  simple  statement  we  have  given  above  of  the  ofiicial  positions 
held  by  Judge  Newman  during  the  forty  years  of  his  life  in  Wisconsin 
shows  the  character  and  influence  of  the  man.  In  the  church,  in  so- 
ciety, in  politics,  at  the  bar,  and  on  the  bench  he  gained  the  confidence 
of  all  who  approached  him,  and  in  every  position  and  relation  he  fully 
justified  the  confidence  reposed  in  him. 

Such  confidence  came  to  him  because  he  was  pure  in  his  private  life; 
kindly,  patient,  and  charitable  to  all  with  whom  he  had  dealings;  faith- 
ful to  every  trust;  a  lover  of  truth  and  justice;  a  learned,  wise,  and 
conscientious  judge.  At  every  point  of  his  life  career  in  the  state  of 
his  adoption  his  example  tended  to  the  maintenance  of  peace  and  order, 
religion,  morality,  and  justice. 

The  State  Bar  Association  recognizes  that  in  the  death  of  Justice 
Newman  the  bench  has  lost  an  enlightened  and  upright  judge,  and  the 
state  a  most  useful  and  exemplary  citizen. 

J.  W.  LOSEY, 

J.  M.  Morrow, 
Burr  W.  Jones. 


Digitized  by 


Google 


xxxii       SUPEEME  COTJET  OF  WISCO:S'SIN.  [98 

Death  of  Mr.  Justice  Newman. 

In  presenting  this  memorial  I  am  impelled  to  say  a  few  words  for 
myself  concerning  the  life  of  Judge  Newman,  whom  I  had  known  well 
for  a  period  of  almost  two  score  years. 

For  thirty-five  years  before  moving  to  Madison,  Judge  Newman 
lived  in  the  village  of  Trempealeau,  a  place  of  about  five  hundred  peo- 
ple. He  never  dealt  with  great  events  upon  which  the  eyes  of  the  civ- 
ilized world  were  turned.  He  lived  a  quiet  life,  in  a  quiet  village.  His 
nature  was  loyal  and  capable,  as  I  know,  of  the  strongest  disinterested 
and  faithful  friendships.  He  was  a  gentleman  in  the  true  sense  of  the 
word;  I  do  not  mean  in  outward  polish  of  manner  alone,  but  in  the 
ever-conscious,  instinctive  bense  of  propriety.  He  always  seemed  to 
know  the  right  thing  to  say  and  da  His  integrity  was  of  the  finest 
character.  He  was  the  friend  of  all  movements  in  behalf  of  humanity 
and  education,  and  his  humanity  was  as  broad  as  the  sky.  On  the 
bench  he  struck  at  once  for  the  heart  and  justice  of  the  case  before 
him.  He  was  fearless,  and  never  swerved  from  what  he  believed  to  be 
right,  and  never  thought  of  consequences  to  himself.  In  commenting 
on  a  case  he  once  said  he  *'  believed  a  lawyer  must  have  an  educated 
conscience  to  succeed  permanently."  In  a  trial  his  thought  steered 
him  through  cobwebs  and  shams  and  enabled  him  to  go  right  to  the 
point  I  do  not  believe  he  was  ever  conscious  of  prejudice  or  resent- 
ment toward  any  one.  I  practiced  before  him  throughout  his  judicial 
career,  and  I  never  heard  an  angry  word  from  his  lips;  but  he  ruled 
his  court  with  a  mailed  hand  and  with  dignity.  In  the  performance 
of  duty,  public  clamor  never  moved  him,  and  "he  would  not  follow  the 
multitude  to  do  eviL"  As  a  man  he  was  entirely  frank  and  truth- 
f uL  He  had  nothing  to  conceal,  either  in  his  private  or  public  life. 
He  had  an  amiable  disposition,  founded  on  gentleness  and  goodness  of 
heart  He  was  modest,  and  shrank  from  all  notoriety.  He  was  a  per- 
son of  even  and  unruffled  temper.  In  all  social  relations  his  influence 
was  deeply  felt  His  manners  were  simple  and  pleasing.  He  was 
gentle  but  firm;  but  gentleness  is  the  surest  evidence  of  firmness.  His 
religious  life  was  exemplary,  and  yet  he  never  obtruded  his  beliefs. 
For  thirty  years  he  was  at  the  head  of  a  Sunday  school  in  the  village 
where  he  lived.  Old  and  young  dwelt  upon  his  words,  and  no  one  can 
estimate  the  effect  of  the  lessons  in  morality  inculcated  by  him  in  his 
teaching  in  this  school,  nor  could  those  who  heard  him  help  being  im- 
pressed by  his  earnest,  candid,  and  plain  manner  of  talk,  and  the  prin- 
ciples and  lessons  inculcated.  It  is  a  saying  older  than  the  Christian 
era,  "that  the  life  of  a  nation  is  in  the  breath  of  its  children;  *'  and  the 
man  who  has  the  patience  to  voluntarily  persistently  teach  children 
id  doing  work  for  which  but  few  are  fitted  and  in  which  but  few  suc- 
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ceed.    Judge  Newman  endeavored  to  obey  the  injunction:  "  Fear  God 
and  keep  his  commandments,  for  this  is  the  whole  duty  of  man." 

I  thus  sum  up  in  a  few  words  my  estimate  of  his  character.  He  was 
not  great  in  the  sense  that  by  any  great  deed  he  added  lustre  to  the 
historic  pages  of  the  state  of  his  adoption,  but  he  had  great  character 
in  the  estimation  of  all  who  knew  him  well»  and  in  the  performance  of 
every  duty  which  pertained  to  any  trust  ever  cast  upon  him  by  his 
fellow-men.  He  led  an  unsullied  life»  and  had  no  fear  of  the  end.  Less 
ought  not  to  be  said;  more  than  the  simple  truth,  could  he  know,  he 
would  thank  no  man  for  saying. 

Hon.  Burr  W.  Jones  then  addressed  the  court  as  follows: 

Your  Honors:  —  I  should  hardly  have  felt  like  undertaking  the  duty 
assigned  to  me  on  this  occasion  had  I  not  known  that  other  gentlemen 
who  knew  Judge  Newman  intimately  in  his  earlier  life  would  also  par- 
ticipate. I  had  no  acquaintance  with  him  until  a  few  years  after  he 
had  entered  upon  his  duties  as  circuit  judge,  but  I  saw  and  observed 
enough  of  his  work  in  that  capacity  to  know  that  he  was  born  for 
judicial  life.  It  has  never  been  my  privilege  to  know  a  man  who  could 
preside  during  the  excitement  and  conflict  of  a  long  trial  before  a  jury 
with  more  perfect  self-command  and  more  perfect  control  over  those 
about  him. 

Judge  Newman  had  cast  his  fortunes  in' his  young  manhood  in  a 
little  village  under  such  circumstances,  and  had  lived  in  such  a  way, 
that  his  life  was  closely  allied  with  that  of  the  plain  people  among 
whom  he  lived.  He  has  himself  related  that  when  he  arrived  at  Trem- 
pealeau in  1857  he  had  of  ready  funds  only  three  red  postage  stamps, 
but  he  had  a  great  warm  heart  full  of  human  sympathy,  and  a  liberal 
education.  He  was  well  trained  in  a  great  profession,  and  loved  its 
traditions  and  achievements.  He  had  perfect  health.  He  had  an  in- 
tegrity and  character  no  man  ever  questioned;  and  this  young  lawyer 
who  had  come  from  the  Catskills  to  the  shores  of  the  Mississippi  to  seek 
his  fortune,  with  his  exuberance  of  health  and  his  pure  ambitions,  had 
already  a  wealth  whicl;i  only  those  can  appreciate  who  have  begun  to 
look  back  regretfully  upon  the  hopes  and  the  enthusiasm  of  distant 
youth. 

With  such  endowments  and  such  advantages  it  was  natural  that  the 
young  lawyer  should  begin  to  bear  not  only  his  own  burdens  but  the 
loads  and  cares  of  those  about  him.  It  was  natural  that  those  whom  he 
gladly  helped  should  reward  him  with  such  honors  as  were  in  their 
gift. 

I  am  told  that  in  his  college  days  he  had  some  reputation  as  a  wit; 
Vol.98— o 
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and  although  he  soon  became  convinced  that  this  was  not  a  distinction 
to  be  desired  and  not  a  gift  which  he  cared  to  cultivate,  he  never  lost 
that  keen  sense  of  the  ridiculous  which  lightened  the  cares  of  his  labor- 
ious life. 

There  is  no  doubt  that  his  long  service  as  circuit  judge  was  to  him 
a  labor  of  love.  On  the  circuit  he  thoroughly  enjoyed  the  study  of  hu- 
man nature,  the  sharp  contrasts  between  the  tragedy  and  the  comedy 
of  life,  where  all  phases  of  men's  virtues  and  weaknesses  and  vices  ap- 
pear in  bold  relief  and  in  quicl^  succession.  He  had  lived  among 
common  people  and  he  knew  them  thoroughly.  He  knew  how  to  sym- 
pathize with  their  weaknesses  and  to  love  their  virtues.  In  his  con- 
verse with  his  intimate  friends  about  the  darker  pictures  of  life  too 
often  presented  before  the  circuit  judge,  it  was  a  favorite  saying  "the 
world  is  more  weak  than  wicked."  In  this  warm  sympathy  with  his 
fellows,  in  his  sturdy  sense  of  justice  and  his  love  of  the  law  and  its 
maintenance,  we  find  a  partial  explanation  of  the  fact  that  long  before 
his  election  to  the  supreme  court  he  became  distinguished  as  a  judge. 
He  thoroughly  understood  the  responsibilities  of  one  who  presides  over 
what  may  be  justly  called  the  people's  court.  In  some  remarks  made 
in  this  court  upon  the  death  of  Judge  Sloan  he  spoke  of  the  circuit 
court  as  **  perhaps  the  most  important  court  —  so  near  to  the  people,  so 
potent  for  protecting  and  preserving  justice  among  the  people,  or  of 
perverting  it,  according  to  the  character  and  temperament  of  the  man 
in  whom  the  power  of  decision  and  execution  is  intrusted." 

To  this  modest  man  the  elevation  to  the  supreme  court  of  his  state, 
like  his  other  honors,  came  without  the  asking,  and  in  the  only  way 
that  official  distinction  is  really  worth  the  having.  To  this  new  work 
he  brought  a  rare  equipment  His  long  experience  on  the  bench  had 
taught  him  that  the  refinements  and  technicalities  of  the  law  must  not 
be  allowed  to  impede,  but  only  to  aid  in,  the  administration  of  justice. 
It  goes  without  saying  that  a  man  of  his  intellect  and  industry,  after 
such  a  training,  was  familiar  with  the  practice,  the  rules  of  evidence, 
and  the  decisions  of  his  own  state;  but,  however  important,  these  were 
not  his  only  resources.  From  his  college  days  he  had  found  his  diver- 
sions in  the  paths  of  literature,  in  the  company  of  the  great  thinkers 
and  writers  of  all  the  ages.  Although  never  extravagant  in  statement 
or  thought  he  was  an  enthusiast  in  his  love  of  the  law  as  a  science,  in 
his  love  for  that  profession  which  opens  so  royal  a  road  for  noble  men, 
and  in  his  devotion  to  the  great  jurists  and  judges  who,  following  "the 
gladsome  light  of  jurisprudence,"  have  benefited  their  fellow-men. 

He  thus  brought  to  the  high  duties  assigned  to  him  no  mere  knowl- 
edge of  the  tools  and  technicalities  of  the  law,  but  that  ripe  experience, 
that  wide  knowledge  of  books  and  human  life  and  law,  w*hich  enabled 
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him  as  a  judge  of  our  highest  court  to  sliare  with  his  associates  in  the 
honor  of  upbuilding  the  jurisprudence  of  the  state.  He  no  doubt  real- 
ized, as  every  distinguished  judge  of  a  court  of  last  resort  must  realize, 
that  his  work  and  his  memory  will  remain  as  the  help  and  the  inherit- 
ance of  other  generations  long  after  the  work  of  less  favored  public 
servants  is  forgotten.  Whatever  may  be  the  toil,  whatever  the  sacrifice, 
this  is  the  abundant  reward  of  able  and  devoted  judicial  service. 

Though  it  seldom  happens  that  the  ambitions  of  young  manhood  are 
realized,  we  may  well  doubt  whether  the  young  lawyer,  as  he  first  looked 
upon  the  hills  of  Trempealeau,  dared  to  hope  for  greater  happiness  and 
greater  honora  than  those  which  were  in  store  for  him.  In  due  time 
there  came  to  him  that  blessing  compared  with  which  other  pleasures 
are  trivial  indeed,  the  peace  and  the  delight  of  a  loving  family  and  a 
happy  home,  where  for  more  than  thirty-seven  years,  in  the  sweet  com- 
panionship of  those  he  loved,  glided  "the  smooth  current  of  domestic 
joy."  During  all  these  years  he  was  foremost  in  every  good  work  and 
enterprise  and  charity  of  the  community  in  which  he  lived,  and  during 
all  his  mature  life  he  was  a  trust'ed  leader  in  his  church.  As  we  all 
know,  he  bore  his  part  in  framing  the  legislation  of  his  state.  With 
such  a  life  and  with  his  temperament,  it  must  have  filled  the  full  meas- 
ure of  his  laudable  ambition  to  be  known  and  honored  as  a  just  judge 
in  the  supreme  court  of  the  state  he  loved  so  well.  No  one  knew  bet- 
ter than  he  that  there  is  no  duty  so  godlike  as  the  administration  of 
justice  among  men,  and  it  is  no  extravagance  to  say  that  he  gave  the 
best  efforts  of  his  life  that  the  courts  of  law  might  become 

**  A  shrine  of  refuge  from  life's  stgrmy  throng." 


Hon.  J.Jtf.  Morrow  then  spoke  as  follows: 

It  is  always  with  feelings  of  sadness  that  we  render  homage  to  the 
memory  of  those  we  mourn.  Tributes  to  the  memory  of  the  dead  should 
be  such  as  we  could  have  truthfully  uttered  of  them  while  living.  To 
say  kind  words  of  the  late  Justice  Newman  is  a  pleasant,  easy  task.  I 
bad  but  slight  or  general  acquaintance  with  Judge  Newman  prior  to 
his  becoming  judge  of  the  Sixth  circuit  in  1877.  From  that  time  on, 
during  the  sixteen  years  he  held  that  position,  I  knew  him  well;  from 
frequent  trials  and  proceedings  in  his  courts,  and  from  the  social  con- 
ditions arising  from  attendance  in  the  various  counties  of  his  circuit; 
stopping  at  the  same  hotels;  eating  at  the  same  table.  The  result  of 
this  association  was  to  arouse  in  me  an  increased  and  increasing  res]«ct 
for  him  both  as  judge  and  man. 

His  integrity  was  beyond  question.    His  love  for  truth,  for  the  very 
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right,  was  a  marked  characteristia  'He  was  pure-minded.  It  seemed 
to  me  that  he  often  sustained  or  felt  a  moral  shock  at  the  crimes,  or  the 
perpetrators,  coming  to  his  notice  as  judge,  though  in  criminal  trials 
he  was  eminently  fair.  His  manner  on  the  bench  was  pleasant  He 
was  kind  and  helpful  to  the  young  practitioner.  He  was  courteous, 
considerate,  and  patient  with  all.  He  could  not  approve  of  anything 
savoring  of  sharp  or  tricky  practice.  If  he  thought  such  a  condition 
existed,  he  had  a  quiet,  positive  way  of  repressing  it  and  its  projector 
that  made  the  occasion  one  easily  to  be  remembered. 

He  was  a  plain  man,  plain  in  dress,  manner,  and  speech.  He  was 
unassuming,  honest,  and  humble.  He  had  neither  love  nor  use  for 
pomp  or  ostentatious  display.  He  was  one  of  the  people.  It  is  one  of 
the  pleasant  noticeable  facts  of  his  life  that  he  was  very  near  to  the 
people.  In  the  counties  of  his  old  circuit  he  was  looked  up  to,  respected, 
and  admired  by  all.  His  coming  at  term  times  was  looked  forward  to 
by  those  of  his  acquaintance  as  a  time  of  pleasure  to  them,  and  doubt- 
less was  so  to  him. 

The  old  farmer  who  felt  at  liberty  to  shake  hands  with  the  judge 
took  away  with  him  something  of  self-pride,  such  as  alwairs  comes 
from  contact  with  those  one  looks  up  to.  Not  long  ago,  when  the  story 
of  Justice  Newman's  illness  went  abroad,  and  later,  when  his  sudden 
death  was  announced,  there  were  no  truer  sympathizers,  no  more 
honest  mourners  than  these  plain,  common  people  to  whom  he  was  en- 
deared by  his  kindly  manner  and  manly  performance  of  his  judicial 
duties.  When  his  name  was  proposed  for  promotion  from  the  circuit 
to  the  supreme  bench,  I  believe  there  was  not  one  of  all  these  but  ap- 
proved, and  felt  a  personal  pride  in  the  fact  of  a  deserved  promotion. 
This  high,  strong  position  he  held  in  the  esteem  of  these  plain,  common 
people  is  one  of  the  brightest  jewels  of  his  crown. 

His  exterior,  while  pleasant,  was  not  so  polished  and  smooth  as 
some,  yet  within  one  found  a  sound,  warm  heart  beating  in  full  sym- 
pathy and  unison  with  the  requirements  of  humanity. 

He  esteemed  others,  not  according  to  outside  show,  but  as  he  gauged 
their  real  worth.  He  did  nothing  for  mere  appearance  or  effect.  He 
had  no  wish  to  be  valued  for  qualities  he  did  not  possess.  He  never 
acted  a  part  He  was  a  just  judge.  His  intrinsic  worth  was  what  we 
loved  him  for.  He  convinced  every  one  of  his  honesty  of  purpose,  by 
his  candor,  kindness,  modesty,  force,  and  clear  reasoning.  The  posi- 
tions he  filled  were  well  filled;  their  every  requirement  being  fully 
met  What  more  need  be  said  of  Alfred  W.  Nbwman,  with  his  proud 
record  of  judge,  citizen,  husband,  father,  man. 

May  our  lives  be  as  pure  and  free  from  stain  or  tarnish.  May  we 
leave  behind  us,  as  he  has  done,  a  good  name.    Then  when  we  are 
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called,  the  world  will  miss  us,  not  withstanding  its  busy  tread.  For 
surely,  those  who  do  their  duty  as  their  ability  permits  must  have  their 
place  in  the  economy  of  the  world. 

Mr.  Morrow  also  presented  the  following 
Memorial  of  the  Monroe  County  Bar. 

The  members  of  the  bar  of  Monroe  county,  mourning  with  their 
brethren  throughout  the  state  the  death  of  the  Honorable  Alfred  W. 
Newman,  late  justice  of  the  supreme  court  of  the  state  of  Wisconsin, 
desiring  to  perpetuate  in  formal  records  those  sentiments  which  shall 
endure  in  their  hearts  so  long  as  memory  shall  endure,  adopt  this  memo- 
rial of  tender  regard  and  high  esteem  for  the  memory  of  him  whom 
they  knew  not  only  as  judge  and  justice,  but  as  counselor,  neigh bor» 
and  friend. 

These  are  homely  truths — that  the  old  friends  are  the  dearest  friends; 
that  the  rugged  scene  of  early  endeavor,  though  forsaken  for  the  temple 
of  success,  remains  at  last  the  spot  to  memory  dearest. 

Peculiarly  fitting  then  it  is  that,  with  the  warmth  of  early  friend- 
ship, as  well  as  with  glow  of  pride,  the  bar  of  Monroe  county,  over 
which  Judge  Newman  presided  for  sixteen  years  as  judge  of  the  Sixth 
judicial  circuit,  pay  tribute  to  the  life  of  him  whose  sterling  qualities 
of  character,  whose  rich  attainments  of  mind,  whose  high  legal  and 
judicial  abilities  here  in  part  were  developed,  here  in  part  first  met  that 
recognition  later  accorded  by  the  commonwealth  of  whose  highest 
judicial  tribunal  he  was,  at  the  hour  of  his  lamented  death,  an  honored 
member. 

Resolved:  That  in  the  passing  of  AIiFRed  W.  Newman  the  state 
has  lost  an  honored  official;  the  bench  and  bar  a  learned  and  just  judge; 
the  people  a  firm  friend;  Christianity  a  witness;  humanity  a  man. 

Resolved:  That  application  on  behalf  of  tl)is  bar  be  made  to  the 
circuit  court  for  Monroe  county,  now  in  session,  for  an  adjournment  of 
the  said  court  over  Monday,  March  21,  A.  D.  1898,  as  a  mark  of  respect 
and  esteem  for  the  memory  of  the  departed  judge. 

Resolved:  That  this  memorial  be  presented  to  the  circuit  court 
for  Monroe  county,  and  to  the  supreme  court  of  the  state  of  Wisconsin 
upon  the  day  set  apart  for  the  formal  announcement  of  the  death  of 
the  late  Justice  Newman  to  that  court,  with  the  request  to  each  court 
that  the  said  memorial  may  be  spread  upon  the  records  thereof. 

Resolved:  That  a  copy  of  this  memorial  be  forthwith  transmitted 
to  the  widow  and  family  of  the  late  Justice  Newman. 

Dated  at  Sparta,  Wisconsin,  March  19,  1898. 

C.  F.  McClure,  Secretary.  J.  M.  Morrow,  Chairman. 
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Chief  Justice  Cassoday  responded,  on  behalf  of  the  court, 
as  follows : 

After  having  faithfully  served  as  a  member  of  this  court  for  four 
years,  and  while  on  his  way  to  the  capitol  to  commence  the  labors  of 
another  year,  our  late  Brother  Newman  became  the  victim  of  a  cruel 
accident  which  might  have  happened  to  the  young  and  strong  as 
well  as  to  the  aged  and  infirm  —  and  twenty-six  hours  afterwards  he 
breathed  his  last.  The  shock  came  to  his  beloved  family,  the  members 
of  this  court,  and  the  people  of  the  state  at  large  as  an  appalling  trag- 
edy. Two  years  ago  he  had  the  misfortune  of  having  a  partial  stroke 
of  paralysis  which  disabled  him  for  some  months  and  left  him  with  his 
speech  somewhat  impaired,  but  otherwise  in  nearly  his  normal  condi- 
tion. His  efforts  by  exercise  and  treatment  to  regain  what  he  had  thus 
lost  were  heroic  and  constant.  The  night  before  the  fatal  accident 
he  took  his  long  and  favorite  walk  of  nearly  four  miles,  and  while 
doing  so  congratulated  himself  upon  the  improvement  in  his  speech 
and  movements  and  upon  the  fact  that  from  the  opening  of  court 
the  first  of  September  he  had,  on  each  assignment,  been  able  to  com- 
plete his  opinions  on  time  —  an  achievement  which  most  of  us  had 
failed  to  accomplish.  But  his  cherished  hope  of  complete  recovery  was 
suddenly  blasted  by  one  misstep  while  in  the  exercise  of  special  care. 
During  his  forty  years  residence  in  this  state  his  life  had  been  an  open 
book;  nearly  thirty-two  years  of  that  time  were  spent  in  public  of- 
fice ^county  judge,  district  attorney,  member  of  assembly,  state  sen- 
ator, besides  more  than  seventeen  years  as  circuit  judge.  His  great 
popularity  may  readily  be  accounted  for  by  those  who  knew  him  best. 
He  was  always  modest,  faithful,  diligent,  and  efficient  in  the  perform- 
ance of  duty  to  the  very  best  of  his  ability.  Possessed  of  courage, 
moral  and  physical,  equal  to  any  undertaking,  he  nevertheless  was 
naturally  very  diffident,  shrinking  from  all  controversy,  rarely  aggres« 
sive,  never  offensive.  It  may  be  safely  assumed  that  he  never  actively 
sought  office  and  seldom,  if  ever,  refused  office.  He  had  a  kind  heart, 
a  generous  spirit,  and  a  broad  Christian  charity.  In  his  Trempealeau 
home  he  was,  for  many  years,  the  center  of  a  large  circle  of  friends 
who  were  enriched  by  his  counsel  and  guided  by  his  judgment.  He 
had  a  remarkable  memory;  and  on  his  long  walks  about  the  city,  as 
conversation  turned  from  one  topic  to  another,  he  would  illustrate  the 
subject  by  apt  quotations  from  Homer,  Horace,  and  Virgil,  as  well  as 
English  and  American  poets.  It  was  certainly  fitting  that  Hamilton 
College  —  his  beloved  Alma  Mater — should,  in  the  last  year  of  his  life, 
crown  him  with  the  high  honor  of  LL.D. 

A  good  man  with  a  life  full  of  good  works  and  an  abiding  Christian 
faith  has  passed  away.    He  was  the  sixth  member  of  this  court  who 
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has  died  in  the  harness  —  three  of  them  in  successimi  suddenly  and 
without  warning.  But  the  ranks  are  again  closed  and  the  court 
moves  on  in  duty.  Thus,  it  happens  that  in  the  midst  of  life  we  find 
death;  and  yet,  through  the  tender  mercies  of  our  Heavenly  Father, 
ileath  may  be  the  door  which  enables  the  righteous  to  pass  into  a  more 
active  and  nobler  existence. 

The  expressions  of  esteem  which  come  from  the  bar  are  fully  in- 
dorsed by  the  court 


DEATH  OF  HON.  JAMES  E.  DOOLITTLE. 

Judge  Elbert  O.  Hand  presented  the  following 
Memorial  of  the  State  Bar  Aaaociation, 

In  compliance  with  the  appointment  by  his  Honor  the  Chief  Justice, 
as  president  of  the  State  Bar  Association,  of  us  a  committee  to  make 
such  presentation  to  the  suprenie  court  upon  the  services  and  death  of 
Hoa  James  R.  Doolittle  as  they  may  be  advised,  we  beg  leave  to  pre- 
sent to  the  (5ourt  the  following  memorial: 

James  Rood  Doolittle  was  born  January  8,  1815,  on  a  farm  in  the 
town  of  Hampton,  Washington  county.  New  York.  He  graduated  from 
Geneva,  now  Hobart,  College,  New  York,  in  1834.  Choosing  the  law 
for  a  profession,  he  was  admitted  to  the  bar  in  1837  and  commenced 
practice  at  Warsaw,  county  seat  of  Wyoming  county,  New  York,  in 
1841,  V.  here  for  a  time  he  was  district  attorney.  In  1851  he  removed  to 
Racine,  Wisconsin,  and  the  following  year  was  elected  circuit  judge 
for  the  First  judicial  circuit  of  Wisconsin.  In  1856  he  resigned  that 
oflSce,  and  in  1857  was  chosen  United  States  Senator  by  the  republican 
legislature  of  Wisconsin,  to  which  position  he  was  re-elected  in  1863, 
remaining  in  the  Senate  until  his  term  expired  in  1869.  At  the  close 
of  his  senatorial  career  he  resumed  the  practice  of  law,  and  continued 
it  at  Racine  and  Chicago  until  his  death. 

He  was  a  member  of  the  First  Baptist  Church  at  Racine,  Wisconsin, 
for  over  forty  years. 

At  the  home  of  a  married  daughter  in  Rhode  Island,  on  July  23, 1897, 
after  having  reached  the  age  of  eighty-two  years  and  having  been  a 
resident  of  Racine,  Wisconsin,  nearly  half  a  century,  Hon.  James  R. 
Doolittle  died  full  of  years  and  honors,  a  long  life's  work  well  done, 
t)earing  to  his  Maker  the  fruits  of  the  faithful  and  earnest  usage  of  the 
talents  entrusted  to  him. 

In  the  most  eventful  period  of  our  nation's  history,  he  acted  an  im- 
portant and  conspicuous  part  He  was  the  confidential  friend  and 
adviser  of  Abraham  Lincoln.    His  patriotism  was  earnest,  and  all  his 
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powers  were  enlisted  in  support  of  the  government,  the  suppression  of 
the  "Rebellion,  and  the  re-establishment  of  complete  and  perfect  union. 

Of  commanding  presence,  with  an  impressive  manner  and  powerful 
voice,  combined  with  a  rare  power  of  holding  the  attention  and  reach- 
ing the  understanding  of  both  the  educated  and  the  ignorant,  he  was 
almost  unrivaled  as  an  orator,  and  crowds  of  people  gathered  at  every 
opportunity  to  listen  spell-bound  to  his  forceful  eloquence,  and  for  more 
than  forty  years  he  has  been  a  potent  influence  in  forming  and  guiding 
public  opinion. 

As  a  statesman,  he  stood  peer  among  those  great  men  who  guided 
our  nation  through  the  dark  years  of  its  greatest  crisis,  headed  though 
they  were  by  the  immortal  Lincoln. 

As  a  practitioner  at  the  bar,  he  was  ever  courteous  and  kindly  to  his 
brethren  of  the  profession,  loyal  to  his  clients,  and  persuasive  and  con- 
vincing in  his  arguments.  As  a  judge,  he  was  upright,  fearless,  and 
impartial. 

As  a  citizen,  he  had  the  respect  and  confidence  of  all  who  knew  him, 
and  most  of  those  who  knew  him  best;  and  throughout  his  career  as  a 
public  man,  amidst  the  greatest  opportunities  and  temptations  to  make 
private  gain  of  his  pu|;)lio  place,  he  lived  unsmirched,  and  laid  down 
those  positions  and  those  opportunities  a  poorer  man  than  when  he 
assumed  them. 

His  family  life  was  ideal,  and  presented  in  its  most  perfect  form 
that  best  of  the  institutions  of  modern  civilization,  the  home,  with  the 
wise  and  loving  father  at  its  head. 

He  was  a  consistent  and  devoted  Christian,  and  illustrated  in  his 
life  a  profound  faith  that  God  reigns  and  rules  the  world. 

It  is  therefore 

Resolved:  That  the  bar  of  Wisconsin  record  this  testimonial  of  their 
appreciation  that  the  life  and  services  of  their  honored  member,  James 
Rood  Doolittle,  have  been  devoted  to  the  welfare  of  his  country  and 
mankind,  and  that  in  his  death  the  state  has  lost  one  of  its  most  dis- 
tinguished and  faithful  citizens,  the  profession  one  of  its  most  powerful 
and  honest  advocates,  and  his  family  a  loving  and  devoted  father. 

Elbert  O.  Hand, 
j.  v.  quarles, 
Joshua  Eric  Dodgb, 

Judge  Hand  then  addressed  the  court  as  follows: 

During  the  past  year  one  of  the  illustrious  men  of  the  state  and  nation, 

Ex-Senator  Doolittle,  has  departed  this  life  and  gone  to  his  eternal 

rest. 

No  impartial  history  of  our  republic  for  the  past  fifty  years  could  l>e 

written  without  assigning  DOOLITTLE  a  conspicuous  place.    When  our 
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country  was  passing  through  its  critical,  crucial  period  Doolittle  was 
an  active  power  in  moulding  public  opinion  and  guiding  the  ship  of 
state. 

To  the  state  of  Wisconsin  his  life  has  been  an  open  book. 

His  chief  characteristic  was  love  of  his  home,  his  country,  and  his 
God.  In  his  home  he  was  all  that  could  be  desired.  Kind,  gentle,  lov- 
ing, and  forbearing,  he  bound  his  family  to  him  by  hooks  of  steel  He 
was  blessed  in  the  companionship  of  a  wife  of  uncommonly  good  judg- 
ment and  intelligence,  whom  he  consulted  fully  in  all  oases,  and  with 
whom  he  worked  harmoniously  and  lovingly. 

In  social  life  his  bearing  was  so  considerate,  so  free  from  ostentation, 
and  so  kindly  sympathetic  that  he  captured  the  hearts  of  all  and  was 
gladly  welcomed  in  every  social  circle.  The  humblest  citizen  never 
felt  abashed  in  his  presence,  and  a  kindly  greeting,  listening  ear,  and 
attentive  consideration  were  extended  to  all.  His  hospitality  was  pro- 
verbial, and  every  guest  was  made  to  feel  welcome  in  his  delightful 
home.  His  manners  were  those  of  the  old  school,  affable,  courteous, 
dignified,  and  considerate  of  the  opinions  of  others. 

For  his  country  Doouttle  was  ever  ready  to  make  any  sacrifice 
and  to  exert  his  utmost  powers.  As  a  public  speaker  during  the  Civil 
War  he  exerted  a  powerful  influence  in  support  of  the  Union  and 
against  the  Rebellion.  No  voice  was  more  potent  than  his  in  moulding 
the  policy  of  the  administration  during  the  life  of  Abraham  Lincoln. 
Perhaps  no  man  in  public  life  at  Washington  was  more  trusted  by  the 
martyred  president.  At  one  time  President  Lincoln  was  severely  criti- 
cised by  the  press  and  many  public  men,  and  Doolittle  was  asked  his 
opinion.  Raising  himself  to  his  full  height,  and  in  stentorian  tones,  he 
replied  "I  believe  in  God  and  Abraham  Lincoln."  The  words  rang 
through  the  country  from  one  end  to  the  other  like  a  bugle  blast,  and 
did  much  to  silence  the  opposition  to  the  president 

It  would  not  be  proper  at  this  time  to  enter  into  a  lengthy  discussion 
of  the  propriety  of  Ex-Senator  Doolittle's  course  after  the  assassina- 
tion of  President  Lincoln  with  reference  to  the  reconstruction  of  tho 
seceded  states  or  the  impeachment  of  President  Johnson.  It  can  bo 
safely  said,  however,  as  time  and  reflection  have  cooled  the  passions  of 
men,  that  the  measures  advocated  by  Doolittle  of  leniency  and  for- 
bearance towards  the  conquered  South  have  commended  themselves 
more  and  more  to  the  good  judgment  of  the  American  people.  To-day, 
when  we  know  no  North,  no  South,  no  East,  and  no  West,  and  one  flag 
floats  over  every  part  of  our  broad  domain,  liberty,  equality,  and  fra- 
ternity are  the  watchwords  of  the  nation  and  sweet  charity  such  as 
Doouttle  recommended  is  the  predominant  sentiment.  Whatever 
errors  Doolittle  committed,  if  he  committed  any,  at  that  trying  pe- 
riod, were  because  of  the  goodness  of  his  heart  and  his  desire  that  in 
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dealing  with  the  Southern  people  "justice  should  be  tempered  with 
mercy." 

.Upon  all  moral  questions  his  position  was  never  doubtful;  he  was 
quick  to  discern  the  right  and  fever  ready  to  advocate  it  A  man  of 
strong  convictions,  he  was  ever  ready  and  willing  to  give  a  reason  for 
the  faith  that  was  in  him.  His  method  of  reasoning  was  clear  and  per- 
spicuous. No  one  that  heard  him  had  the  least  doubt  as  to  what  he 
meant.  His  honesty  and  integrity  were  unquestioned.  Living  in  an 
age  when  money-getting  seems  to  be  the  one  great  object  of  life,  and 
being  in  public  life  a  long  time  and  at  a  period  when  speculation  was 
rife  and  colossal  fortunes  were  made  by  public  men,  he  lived  and  died 
a  poor  man.  If  the  line  of  Pope  is  true,  that  "  An  honest  man  is  the 
noblest  work  of  God,"  then  it  may  be  justly  claimed  for  Dooltttlk  that 
he  was  one  of  the  best  of  his  Master's  handiwork. 

In  personal  appearance  he  was  very  striking  and  would  attract  no- 
tice in  whatever  circle  of  people  he  might  enter;  in  figure  he  was  tall, 
straight,  broad-shouldered,  powerfully  built,  crowned  by  a  leonine  head 
and  massive  brow,  with  a  countenance  expressive  of  kindness,  thought- 
fulness,  and  power.  It  is  not  strange  that  lie  was  the  favorite  tribune 
of  the  people. 

In  his  intercourse  with  his  fellow-citizens,  the  kindness  of  his  heart 
and  the  friendliness  of  his  nature  found  their  best  expression.  Among 
his  fellow-townsmen  all  were  his  friends,  and  any  boy  or  girl  that  walked 
the  streets  never  hesitated  to  ask  of  him  a  question  or  apply  to  him  for 
assistance  in  any  emergency.  It  was  a  pleasure  to  meet  him  in  social 
converse,  so  broad  and  catholic  in  his  grasp  of  subjects,  so  charitable 
in  his  judgments,  and  so  tolerant  of  the  opinions  of  others. 

He  exhibited  the  characteristics  of  the  true  Christian  gentleman  in 
every  word  and  action.  He  had  a  strong  religious  character.  During 
his  long  residence  at  the  city  of  Racine  he  was  an  active  member  of 
the  First  Baptist  Church,  and  was  always  found  at  the  post  of  duty, 
and  his  example  before  the  world  illustrated  his  firm  belief  in  the  teach- 
ings and  principles  of  the  Christian  religion.  Free  from  cant,  hypoc- 
risy, and  sectarianism,  he  was  ready  to  acknowledge  Christian  character 
and  grant  fellowship  to  a  Christian,  whether  found  in  his  own  or  some 
other  fold. 

DooLiTTLE's  talents  were  most  brilliantly  displayed  when  on  the  ros- 
trum addressing  a  popular  audience.  His  voice  was  so  strong  and  pene- 
trating that  he  was  distinctly  heard  by  the  largest  assemblage.  His 
style  of  reasoning  was  so  simple,  clear,  forcible,  and  direct  as  to  be 
adapted  to  the  conamonest  understanding.  He  was  never  guilty  of 
talking  over  the  heads  of  his  audience.  This  was  one  of  the  great  se- 
crets of  his  power  as  a  public  speaker.  In  the  southern  part  of  the 
state  one  often  hears  elderly  porsons  speak  of  the  wonderful  power  of 
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the  addresses  of  Doolittle  when  in  his  prime.  While  some  orators 
may  have  been  more  magnetic,  few  were  more  pleasing  and  convincing. 
His  great  abilities  were  needed  and  used  at  the  critical  period  of  our 
nation's  history,  and  he  stood  a  bulwark  against  secession  and  slavery 
and  in  favor  of  liberty  and  union,  and  his  name  will  be  enrolled  among 
the  list  of  illustrious  men  who  saved  this  great  republia  Eloquently 
and  fervently  did  his  words  of  warning  and  encouragement  ring  through 
the  land  at  a  time  when  the  bravest  hearts  quailed  at  the  thought  of 
the  issues  of  life  or  death  of  the  nation. 

As  a  lawyer  he  had  charge  of  many  important  law  cases  during  his 
long  practice,  and  while  not  as  distinguished  as  a  practitioner  at  the 
bar  as  some  of  the  leading  lawyers  of  the  state,  was  reasonably  success- 
ful and  always  retained  the  confidence  of  his  clients  and  tried  his  cases 
with  ability.  But  very  few  of  the  lawyers  are  now  living  who  prac- 
ticed in  his  court  while  he  was  judge  of  the  First  judicial  circuit,  but 
his  reputation  as  a  judge  is  of  the  best,  and  he  possessed  in  an  eminent 
degree  the  respect  and  confidence  of  the  bar. 

As  a  statesman  he  stood  high  among  the  first  in  the  land.  His 
acquaintance  with  public  men  was  very  extensive,  and  his  opinion  with 
reference  to  public  measures  was  often  sought  and  had  great  weight  in 
the  deliberations  of  the  leading  men  at  Washington.  Ex-Senator  Doo- 
little lived  beyond  the  allotted  age  of  man,  and  until  a  short  time  be- 
fore his  death  he  walked  the  streets  with  a  vigor  frequently  found 
wanting  in  men  much  younger  in  years.  In  reviewing  his  life  the 
thought  presses  upon  us  of  how  few  are  now  living  who  were  prom- 
inently engaged  in  settling  the  fate  of  the  country  at  its  great  crisis. 
One  by  one  they  join  the  silent  majority  in  the  churchyard,  and  naught 
but  the  remembrance  of  a  grateful  people  remains.  Wisconsin  may 
well  feel  proud  that  so  many  of  her  illustrious  sons  were  found  equal 
to  the  occasion. 

But  it  is  a  great  privilege  to  have  been  an  actor  in  life's  drama  at 
Buch  a  time  and  amid  such  scenes.  Man's  life  is  not  to  be  measured  by 
the  years  which  he  has  lived,  but  by  the  good  de«ds  which  he  has  done 
and  the  great  events  in  which  he  has  been  a  prominent  participant. 
The  latter  half  of  the  nineteenth  century  has  been  crowded  with  im- 
portant events,  and  the  world's  progress  has  been  wonderful.  Well  has 
it  been  for  this  land  of  ours  that  during  the  bloody  strife  and  terrible 
conflict  through  which  we  have  passed  such  men  as  Abraham  Lincoln, 
James  R.  Doolittle,  and  a  host  of  others  were  at  the  helm  to  guide  the 
ship  of  state.  Men  of  patriotism  and  broad  statesmanship  were  then 
wanted,  and  from  all  over  the  country  such  men  appeared  to  supply 
the  need.  Such  patriotism,  such  statesmanship  are  needed  to-day.  We 
have  plenty  of  wealth  and  are  making  rapid  material  progress,  but  the 
need  of  patriotic,  unselfish,  broad-minded  men  like  Doolittle  is  as 
great  as  ever. 
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Mr.  Justice  Winslow,  on  behalf  of  the  court,  responded  as 
follows: 

With  the  death  of  James  R.  Doouttle;  there  passed  from  the  stage 
a  remarkable  figure  and  one  of  which  Wisconsin  may  well  feel  proud. 

Born  in  the  early  years  of  the  century,  he  almost  reached  its  close 
with  his  mental  pov^ers  unimpaired  and  a  sturdy  frame  which  showed 
but  slightly  the  signs  of  his  advancing  age. 

Nor  was  his  life  one  of  quietness  and  ease;  it  was  full  to  the  brim  of 
care,  of  labor,  and  of  eventa  Early  in  life  there  carao  to  him  great 
and  deserved  political  triumphs,  which  brought  with  them  equally  great 
cares  and  responsibilities.  He  met  these  cares  and  responsibilities  with 
a  fortitude  born  of  lofty  resolve  and  an  unfailing  devotion  to  his  duty 
as  a  man  and  a  citizen.  There  came  to  him  later  bitter  disappoint* 
ments  and  crushing  sorrow?,  and  he  met  these  with  the  same  fortitude 
and  the  same  lofty  resolve. 

Fate  placed  him  in  the  forefront  of  events  at  a  momentous  crisis  in 
the  national  history,  when  the  destiny  of  the  republic  was  trembling 
in  the  balance  and  the  future  seemed  dark  and  doubtful.  Th«  test  was 
supreme,  but  it  was  fully  and  bravely  met-.  Standing  by  the  side  of  the 
great  Lincoln  as  one  of  his  trusty  and  trusted  counselors,  he  rose  to 
the  full  stature  of  a  statesman,  able  to  cope  with  the  greatest  questions 
and  fit  to  properly  represent  this  great  commonwealth.  His  services 
to  the  state  and  nation  and  to  the  cause  of  free  government  during  the 
twelve  years  which  he  spent  in  the  Senate  cannot  be  easily  over-esti- 
mated. He  left  that  high  office  poor  in  purse  but  rich  in  the  con- 
sciousness of  having  patriotically  performed  his  duty  and  of  having 
bravely  borne  no  small  share  in  the  great  battle  to  preserve  human 
liberty  and  free  institutions 

He  was  without  question  a  lawyer  of  great  learning  and  breadth  of 
mind;  but  the  imperious  call  to  the  greater  duties  of  a  national  legisla- 
tor took  him  from  the  bar  for  so  long  a  period  during  the  very  prime  of 
life  that  his  career  as  a  lawyer  was  never  rounded  out  to  the  full,  and 
hence  it  is  that  he  will  be  remembered  for  his  achievements  as  a  states- 
man rather  thaa  on  account  of  his  greatness  as  a  lawyer. 

It  was  my  good  fortune  to  know  him  personally  from  my  boyhood, 
and  I  can  speak  from  a  personal  and  intimate  acquaintance  of  his  char- 
acter as  a  friend  and  neighbor  and  a  private  citizen.  He  was  a  Chris- 
tian gentleman,  with  all  which  that  name  implies,  and  when  I  have 
said  this  I  have  said,  perhaps,  all  that  is  necessary.  He  carried  into 
private  life  and  daily  walk  the  same  virtues,  the  same  manly  fortitude, 
and  the  same  resolve  to  do  his  duty  as  he  understood  it,  that  he  exhib- 
ited in  public  station. 

James  R  Doolittle  was  a  good  man,  as  well  as  a  great  man;  he 
honored  his  state,  and  his  state  does  well  to  honor  him. 
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DEATH  OF  HOK  JOSEPH  T.  MILLS. 

A.  R  Bushnell,  Esquire,  addressed  the  court  as  follows: 

May  it  please  t1^  Court :-~Bj  direction  of  a  meeting  of  the  bar  of 
the  Fifth  circuit  held  at  Lancaster  on  the  15th  ultimo,  at  the  begin- 
ning of  the  February  term,  1898,  of  the  circuit  court  for  Grant  county. 
Judge  John  G.  Clark,  Thomas  L.  Cleary,  and  myself  were  appointed  a 
committee  to  announce  to  this  court  the  death  of  our  brother  the  Hon. 
Joseph  T.  Utlls, 

We  were  also  directed  by  that  meeting  to  present  to  this  court  the 
memorial  adopted  by  them  upon  that  sad  occasion,  and  ask  that  it  be 
spread  of  record  here. 

In  the  absence  of  Col.  Clark,  who  informs  me  that  he  is  unavoidably 
detained  at  home,  and  whose  acquaintance  with  Judge  Mills  long 
Antedated  my  own,  perhaps  I  ought  to  make  reference  to  some  things 
which  he'said  of  our  deceased  brother,  at  that  bar  meeting,  much  more 
fully  and  better  than  I  can  say  them. 

Judge  Mills  was  at  the  time  of  his  death,  I  think,  the  oldest  surviv- 
ing lawyer  of  this  bar.  His  practice  at  the  bar  of  this  court,  which  is 
but  a  continuation  of  the  territorial  supreme  court,  began  at  the  July 
term,  1845.  The  marks  of  his  legal  acumen  may  be  distinctly  traced 
from  the  1st  of  Pinney  down  through  eighty-nine  volumes  of  Wiscon- 
sin Reports,  covering  almost  half  a  century  of  time;  and  the  impress 
of  his  mind  upon  the  statutes  of  Wisconsin  is  as  plainly  marked  for  a 
nearly  equal  period.  While  in  our  state  legislature  he  introduced  and 
procured  Wisconsin  to  be  the  first  state  outside  of  New  York  to  adopt 
the  New  York  Code  of  Procedure,  now  substantially  in  such  general 
use  in  this  and  other  English-speaking  countries.  The  laws  for  the 
practical  relief  of  the  railroad  farm  mortgagors  were  largely  the  off- 
spring of  his  mind.  Among  the  other  laws  of  Wisconsin  enacted  by 
bills  introduced  or  written  by  him  may  be  instanced  those  allowing 
damages  in  case  of  wrongfully  caused  death,  the  making  parties  to 
suits  competent  witnesses  in  their  own  behalf,  and  the  limiting  of  dam- 
ages for  injuries  caused  by  the  insufficiency  of  highways. 

He  was  largely  connected  with  the  Sherman  M.  Booth  habeas  corpus . 
cases  in  the  supreme  court  of  this  state  and  of  the  United  States,  arising 
out  of  the  rescue  of  Joshua  Glover,  an  escaped  slave,  under  the  fugitive 
slave  law  of  1850,  in  which  the  United  States  Supreme  Court  for  the  first 
time  decided  the  state-rights  question  adversely  to  his  then  contention, 
but  establishing  the  national  doctrine  upon  which  was  afterwards 
fought  out  and  won  the  war  of  the  great  rebellion,  under  the  adminis- 
tration of  Abraham  Lincoln.  He  was  a  large  contributor  to  the  col- 
umns of  the  Grant  County  Herald  when  J.  C.  Cover  was  its  editor;  and 


Digitized  by 


Google 


xlvi         SUPREME  COTJET  OF  WISCONSIN.  [9S 

Death  of  Hon.  Joseph  T.  Milla 

aided  muoh  in  making  that  paper  the  political  power  that  it  was  in 
those  daya 

Judge  Mills  possessed  a  mind  of  great  subtlety,  and  had  little  per- 
sonal ambition.  He  was  a  zealous  advocate  of  the  inherent  rights  of 
man,  and  his  chief  ambition  seemed  to  be  to  aid  in  the  achievement  of 
their  final  triumph.  To  secure  that  end,  he  wrought  in  many  ways 
that  did  not  bring  himself  into  personal  prominence,  but  which  were 
nevertheless  vastly  effective. 

He  was  a  firm  believer  in  tx>x  popvXi  vox  Dei;  and  he  acted  up  to  this 
belief.  Not  that  he  believed  that  an  excited  public  sentiment  was 
always  right,  but  that,  in  some  way  and  at  some  time,  sober  public 
opinion  would  reach  the  right. 

My  acquaintance  with  Judge  Mills  began  in  1855.  H'>  was  then  in 
the  full  tide  of  legal  practice,  and  I  was  a  young  student.  His  pecul- 
iarities were  striking,  but  beneath  them  all  there  was  that  genial  and 
kind  humanity  that  made  him  many  friends.  He  assumed  little  dig- 
nity, and  despised  pomposity;  but  there  was  an  earnestness  of  purpose 
and  manner  about  him,  and  a  consciousness  of  knowledge,  that  made 
him  strong  before  a  jury  who  knew  the  man. 

My  intimate  acquaintance  with  him  began  after  he  was  elected 
judge  of  the  Fifth  circuit,  when  he  asked  me  to  come  to  Lancaster  and 
assist  him  in  closing  up  his  legal  business  to  assume  the  bench.  ,  From 
that  time  on  I  knew  him  perhaps  as  well  as  any  one  outside  of  his  own 
family.    I  practiced  before  him  twelve  years  when  he  was  on  the  bench. 

He  did  not  possess  great  executive  ability,  but  in  the  office  and  be- 
fore the  court  and  on  the  bench  he  was  a  great  worker,  and  aside  from 
the  lapses  into  which  his  strong  sense  of  humor  and  activity  of  mind 
sometimes  impelled  him,  and  which  after  all  were  perhaps  more  of 
necessary  relaxation  and  stimulating  spice  than  anything  else,  he  was 
always  driving  at  the  main  point;  and  with  all  his  eccentricities,  for  he 
was  eccentric,  he  never  failed  to  command  the  respect  of  every  one. 
and  full  confidence  in  his  incorruptible  honor  and  integrity. 

The*  tribute  of  respect  to  the  memory  of  Judge  Milla,  reported  by 
the  committee,  and  adopted  by  the  bar  meeting  of  the  Fifth  judicial 
circuit  at  the  last  February  term  of  the  circuit  court  for  Grant  county, 
is  as  follows: 

Memorial  of  the  Bar  of  the  Fifth  Judicial  Circuit 

Since  the  last  general  term  of  this  court  our  learned  and  distin- 
guished brother,  Judge  Joseph  T.  Mills,  has  passed  over  the  river  and 
within  that  dark  shadow  which  swallows  up  all  things  human.  He 
died  full  of  years,  aged  eighty -six,  while  on  a  visit  at  the  home  of  his 
son,  J.  Warner  Mills,  in  Denver,  Colorado.  After  the  death  of  his  last 
wife  in  1893,  here  in  Lancaster,  where  he  lived  so  many  years,  his  homo 
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was  broken  up,  and  he  passed  much  of  his  time  with  his  children,  Eva, 
Mrs.  Judge  Anderson,  in  Manitowoc,  Warner  in  Denver,  and  sometimes 
with  relatives  in  Illinois.  But  his  heart  was  ever  here  in  Lancaster, 
and,  pursuant  to  his  request,  here  he  was  buried  by  his  brethren  of  this 
bar  and  his  old  friends  and  neighbors. 

The  death  of  a  brother  so  eminent  in  the  profession,  who  has  had  so 
much  to  do  with  shaping  the  laws  of  our  state,  who  has  held  such  hon- 
orable positions  among  us,  and  with  whom  we  have  been  so  long  and 
8o  pleasantly  associated,  is  entitled  to  more  than  a  passing  notice. 

Judge  Mills  came  to  Lancaster  soon  after  1840.  He  was  born  on  Cane 
Ridge,  near  Paris,  in  Bourbon  county,  Kentucky,  on  December  18,  1811. 
He  was  one  of  the  younger  in  a  family  of  several  children.  His  father 
was  a  judge  of  one  of  the  lower  courts  of  that  state.  In  early  life  he  lived 
and  studied  with  his  uncle,  Benjamin  Mills,  one  of  the  judges  of  the 
court  of  appeals  of  Kentucky.  In  1881  he  came  to  Ulinois,  and  soon 
after  entered  Illinois  College  at  Jacksonville.  He  was  one  of  the 
"  Suckers  "  who  came  up  the  river  from  Illinois  to  the  lead  mines  of 
Wisconsin  in  the  spring  of  1883,  and  he  returned  the  same  year  to  Jack- 
sonville. About  1834  or  1835  he  came  to  Fort  Crawford  at  Prairie  du 
Chien,  then  one  of  the  military  outposts  of  this  country,  as  tutor  to  the 
children  of  CoL  Zachary  Taylor,  who  was  then  commandant  of  that 
poet,  afterwards  the  "rough  and  ready"  general  of  the  Mexican  war, 
and  a  little  later  president  of  the  United  States.  There,  and  in  that 
vicinity,  he  continued  to  live  until  he  came  to  Lancaster.  While  at 
Prairie  du  Chien  and  here  in  Lancaster  he  continued  his  legal  studies 
begun  with  his  uncle  Benjamin  in  Kentucky,  and  was  admitted  to  the 
bar  of  the  territorial  district  court  held  at  Lancaster,  on  March  27, 1844, 
on  the  motion  of  Thomas  P.  Burnett,  he  and  Ben.  C.  Eastman  and  Nel- 
son Dewey  being  the  committee  who  examined  him,  and  Charles 
Dunn,  chief  justice  of  the  territorial  supreme  court,  judge  presiding. 
He  taught  school  for  several  terms  in  the  northwest  of  Grant  county 
and  here  in  Lancaster.  Here  he  began  the  practice  of  his  chosen  pro- 
fession, which  left  him  no  time  for  anything  else;  and  he  continued  in 
the  profession,  with  Lancaster  as  his  home,  throughout  all  the  rest  of 
his  long  life. 

The  life,  character,  and  services  of  Judge  Mills  are  to  be  viewed  in 
connection  with  the  times,  and  the  country,  and  the  part  of  the  coun- 
try, in  which  he  lived.  He  was  born  on  the  frontier,  and  always  lived 
along  the  frontier  of  the  westward  march  of  civilization  in  the  great 
republic  His  birth  place  was  in  Kentucky,  in  1811,  then  but  little  re- 
moved from  the  times  when  it  was  known  as  "  the  dark  and  bloody 
ground"  of  the  Indian  wars  of  its  early  settlement.  He  was  born  and 
reared  in  the  atmosphere  of  the  Indian  tighter,  where  no  man  could  be 
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respected  who  was  not  quick  and  ready  to  courapjeously  resent  an  in- 
sult, even  unto  death.  He  had  early  imbibed  a  hatred  for  slavery,  from 
seeing  its  workings  in  that  border  slave  state,  where  he  always  insisted 
the  anti-slavery  movement  had  its  origin,  and  from  whence  came  its 
earlier  and  most  radical  supporters.  He  was  a  student  at  Illinois  Col- 
lege when  Edward  Beecher,  a  brother  of  Henry  Ward  Beecher,  was  its 
president,  and  whose  early  death  he  greatly  deplored,  often  declaring 
that  he  was  a  bigger  and  a  better  man  than  his  brother,  the  great  Ply- 
mouth Church  preacher.  Doubtless  the  influence  of  Edward  Beecher 
did  not  tend  to  make  the  young  student  any  the  less  an  abolitionist 

Here  in  southwestern  Wisconsin,  the  leading  mining  region,  then  the 
most  populous  and  important  part  of  the  territory  of  Wisconsin,  among 
such  contemporaries  as  Thomas  P.  Burnett  of  Patch  Grove;  Barber  and 
Dewey  of  Lancaster;  Cole  and  Biddlecome  and  Wm.  Hull  of  Potosi; 
Ben.  C.  Eastman,  Gea  W.  Lakin,  and  Stephen  O.  Paine  of  Platte ville; 
Charles  and  Frank  Dunn,  Montgomery  M.  Cothren,  Moses  M.  Strong, 
Samuel  Crawford,  and  Mortimer  M.  Jackson  of  Mineral  Point;  James 
J.  Knowlton  of  Shullsburg;  and  Wyram  Knowlton  of  Prairie  du  Chien, 
young  Mills  soon  gained  a  high  reputation  and  practice  in  his  profes- 
sion as  a  learned  and  acute  lawyer,  and  in  politics  as  a  radical  aboli- 
tionist. 

His  law  practice  extended  to  the  highest  courts,  and  often  his  oase 
lost  in  the  lower  court  was  won  on  a  legal  point  saved  for  review. 

Abolitionists  were  not  popular  here  in  Wisconsin  in  those  days,  any 
more  than  they  were  in  Boston.  There  was  no  political  preferment  for 
MiLUB  until  the  anti-slavery  sentiment  of  the  country  crystallized  in  the 
formation  of  the  Republican  party.  He  became  prominent  in  the  or- 
ganization of  that  party,  and  through  it  several  times  was  made  district 
attorney  of  Grant  county,  was  often  sent  to  ihe  state  legislature,  and 
was  twice  elected  judge  of  this  judicial  circuit,  serving  twelve  yean  on 
this  bench. 

Judge  Mills  was  a  learned  and  able  lawyer,  and  an  upright  judge. 
No  suspicion  of  corruption  ever  attached  to  his  decisions  or  any  of  his 
actions  public  or  private.  He  was  essentially  a  student  all  his  long  life; 
and  not  of  the  law  merely,  but  of  the  classics,  and  the  higher  mathe- 
matics, and  of  the  leading  modern  languages.  Seldom  was  he  found 
indoors  without  some  book  in  his  hands;  and  on  all  subjects  he  was  an 
original  thinker.  He  was  often  called  eccentric  In  his  pleas  in  court 
he  sometimes  seemed  to  ramble,  but  the  opponent  who  counted  on  his 
omitting  an  essential  point  in  his  case  reckoned  without  his  host  And 
his  apparent  vagaries  were  often  found  to  parry  or  cover  a  vital  thrust 

He  was  a  man  of  extremely  temperate  and  abstemious  habits.  He 
did  not  live  to  eat  and  drink,  but  always  ate  and  drank  to  live.    Thus 
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he  avoided  the  excess  and  temptations  before  which  so  many  of  his 
contemporaries  at  the  bar  of  this  circuit  fell;  and  he  survived  them  all, 
except  Judge  COLB. 

He  cared  little  for  dress  or  money.  Such  a  thing  as  a  silk  hat  or  a 
broadcloth  suit  never  adorned  his  person.  They  would  have  been  en- 
tirely out  of  place  with  all  thought  of  Judge  Mulls.  Comfoi-t  and  con- 
venience in  clothing  were  the  chief  requisites  with  him.  The  attrac- 
tions of  wealth  had  no  power  over  him.  The  winning  of  his  case  in 
court  was  of  infinitely  more  importance  than  the  pay  it  might  bring 
him.  His  wants  were  few  and  easily  supplied.  Good  books  were  his 
chief  delight,  and  in  all  sorts  of  lore  he  reveled. 

His  old  pastor,  Dr.  Samuel  W.  Eaton,  who  for  over  forty  years  min- 
istered to  the  Congregational  church  in  Lancaster,  well  summed  up  his 
characteristics,  in  the  so  appropriate  funeral  sermon  which  he  preached 
over  his  remain&    Of  Judge  Mills  he  said: 

''He  was  a  man  of  extraordinary  keenness  and  originality  of  in- 
tellect Intercourse  with  him  was  refreshing  and  stimulating.  He 
was  continually  starting  new  lines  of  thought  that  charmed  or  electri- 
fied the  listener  by  their  originality  and  vigor.  His  was  not  a  mind 
to  follow  beaten  paths,  but  rather  to  blaze  new  routes  of  investigation. 

**  He  was  highly  educated.  Though  only  in  the  first-year  class  in 
the  college^he  had  a  more  profound  knowledge  of  languages  and  mathe- 
matics than  nine  tenths  of  the  graduates.  He  read  and  wrote  Greek* 
Latin,  French,  and  Spanish  as  readily  as  he  did  English.  After  coming 
to  Lancaster  he  learned  German.  Mrs.  Cox,  mother-in-law  of  Dr.  Has- 
sel,  was  his  German  teacher.  He  was  a  great  mathematician,  always 
buying  the  new  works  on  the  higher  mathematics,  and  studying  them 
through,  on  the  subjects  of  calculus,  analytical  geometry,  and  trigonom- 
etry. Whenever  he  went  off  to  court,  his  boo^s  were  always  put  into 
his  traveling  bag.  His  Testament  was  printed  in  Greek  and  Latin  in 
parallel  columns.  Besides  his  Testament,  he  always  carried  some  work 
he  was  reading  in  one  of  the  many  languages  he  knew,  and  some  mathe- 
matical books,  with  his  noted  up  law  books.  These  he  carried  with 
him  as  he  traveled  round  the  circuit.  One  of  his  latest  labors  was  to 
commit  to  memory  the  whole  Bible  in  German. 

*'  He  was  a  deeply  religious  man.  He  may  be  said  to  be  the  founder 
of  the  Congregational  church  in  this  city;  for  through  his  devotion  and 
perseverance  the  church  was  largely  sustained  in  it«  earlier  years.  His 
controversies  with  Jared  Warner  of  Patch  Grove,  locally  noted  as  a 
powerful  opponent  of  the  Christian  church,  are  famous  in  the  country's 
traditions  for  their  brilliancy  and  wealth  of  knowledge.  The  two  men 
were  fast  friends;  and  it  was  for  his  opponent  in  argument  that  Mills 
named  his  son  J.  Warner.  One  of  his  favorite  arguments  was  that  no 
Vol.98— d 
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Jew,  no  man  of  Christ's  time,  situated  as  he  was,  could  write  such  a 
story  as  the  story  of  Christ's  life  and  teachings;  and  that  Christ's  life 
and  teachings  are,  in  themselves,  indisputable  evidence  of  his  divine 
origin. 

*•  He  was  of  an  exceedingly  sunny  disposition,  jovial,  light-hearted, 
and  a  good  story-teller.  He  has  been  likened  to  Abraham  Lincoln  in 
this  respect,  who  was  his  personal  friend.  They  were  both  born  In 
Kentucky,  both  came, to  Illinois  in  early  life,  both  had  a  keen  sense  of 
the  humorous,  and  they  had  much  in  common  between  them.  He  also 
had  great  self-control.  Probably  no  man  ever  heard  Mills  raise  his 
voice  in  anger,  though  sarcasm  and  keen  retort  were  his  to  use  if  oc- 
casion demanded.  He  was  a  man  of  large  charity,  never  speaking  ill  of 
his  neighbor,  and  always  ready  to  do  a  good  turn  for  any  one  when  in 
his  power. 

"  Mills  was  a  fighter.  It  mattered  not  whether  the  contest  were 
intellectual  or  physical,  the  man  who  threw  down  the  gage  of  battle  to 
Joe  Mills  must  fight  He  was  an  expert  in  the  use  of  fire-arms.  Per- 
haps no  man  in  the  state  excelled  him  with  a  shot-gun.  One  of  the 
early  sheriffs  of  Grant  county,  named  Baker,  had  proofs  of  his  marks- 
manship. His  moral  courage  was  even  greater  than  his  physical  cour- 
age. He  was  a  pronounced  abolitionist,  at  a  time  when  less  brave  men 
were  cowed  into  silence  by  the  scorn  and  contumely  heaped  upon  the 
early  abolitionists.  His  house  was  once  attacked  by  a  mob  of  angry 
and  perhaps  half-drunken  men,  who  demanded  the  person  of  an  aboli- 
tion lecturer  named  Matthews,  who  was  in  the  house  at  the  time.  Dire 
threats  of  tar  and  feathers  and  other  violence  were  made  against  the 
lecturer.  Mills  faced  the  crowd  with  his  shotgun,  drove  them  away, 
and  took  possession  of  the  small  cannon  they  brought  with  them. 

"Judge  Mills  was  a  thoroughly  honest  and  conscientious  man.  A 
client  with  a  fat  purse  was  no  temptation  to  him  unless  he  was  first 
convinced  that  his  client  was  right;  then  nothing  could  swerve  him." 

The  consideration  of  Judge  Mills  as  a  lawyer  would  be  incomplete 
without  notice  of  his  kindness  and  condescension  to  the  younger  mem- 
bers of  the  bar.  No  young  attorney  ever  applied  to  him  for  aid  with- 
out obtaining  from  him  ready  and  cheerful  assistance.  He  gave  to 
them  freely  from  the  rich  stores  of  his  legal  knowledge,  just  what  they 
needed,  without  thought  of  pay  or  charge.  We  who  were  young  law- 
yers  when  he  was  one  of  the  leaders  of  this  bar  owe  much  to  Judge 
Mills  for  his  kindly  aid  and  assistance  at  times  when  we  needed  it 
most. 

It  is  not  to  be  said  that  Judge  Mills  was  entirely  free  from  those 
frailties  which  do  make  us  all  human.  No  man  is,  or  ever  was,  per- 
fect, save  He  who  spoke  as  never  man  spake.    But  we  who  knew  him 


Digitized  by 


Google 


Wis.]  in  MEMOKIAM. 


Death  of  Hon.  Joseph  T.  Mills. 


best  may  truthfully  say  that  throughout  his  long  life  we  believe  he 
harbored  malice  toward  no  one,  and  that  he  died  with  no  one  bearing 
malice  toward  him.  It  is  very  meet  that  we,  his  brethren  of  the  bar 
of  the  Fifth  judicial  circuit,  extending  the  broad  mantle  of  charity 
over  his  faults  and  his  foibles,  whatever  they  may  have  been,  should 
give  to  his  memory  that  due  meed  of  praise  which  his  many  virtues 
merit,  and  place  them  of  perpetual  record  in  the  annals  of  this  court, 
where  he  was  first  admitted  to  the  bar,  and  whose  records  are  so*largely 
connected  with  his  professional  career. 

Judge  MiTiT/>  was  a  great  lover  of  poetry,  and  an  omnivorous  reader 
of  the  best  poeta  Of  the  minor  poems,  Gray's  Elegy  Written  in  a 
Country  Churchyard  was  his  favorite.  His  heart  sometimes  seemed 
"pregnant  with  the  celestial  fire,"  and  while  he  seldom  tried  to  "wake 
to  ecstasy  the  living  lyre  "  in  poetical  numbers,  his  speech  was  full  of 
flights  pf  fancy  and  imagination  that  spoke  a  highly  poetical  nature. 

In  the  death  of  Judge  MiLi^  the  oldest  member  of  this  bar,  and  the 
sole  resident  survivor  among  us  of  those  bright  legal  lights  who  made 
the  bar  of  the  lead-mining  region  of  Wisconsin  famous  in  its  early  his- 
tory, has  gone  to  that  bourn  whence  no  traveler  returns.  It  is  well  to 
remember  that  his  is  the  common  fate  of  us  all  Soon  we  all  must  fol- 
low him. 

The  boast  of  heraldry,  the  pomp  of  power. 
And  all  that  beauty,  all  that  wealth  e^er  gave, 
*   Await  alike  the  inevitable  hour: 

The  paths  of  glory  lead  but  to  the  grave. 

Can  storied  urn,  or  animated  bust. 
Back  to  its  mansion  call  the  fleeting  breath? 

Can  Honor's  voice  provoke  the  silent  dust. 
Or  Flattery  sdothe  the  dull,  cold  ear  of  Death? 

No  further  seek  his  merits  to  disclose. 
Or  draw  his  frailties  from  their  dread  abode  — 

There  they  alike  in  trembling  hope  repose  — 
The  bosom  of  his  Father  and  his  God. 

Rbsolved:  1.  That  in  the  death  of  our  distinguished  brother,  Judge 
Joseph  Trottbb  Milub,  we  deeply  sympathize  and  condole  with  his 
children  and  relatives  in  their  bereavement,  and  join  with  them  in 
mourning  his  departure. 

2.  That  in  the  death  of  Judge  Mills  our  profession  has  lost  a  learned 
and  eminent  l^-wyer,  the  state  a  wise  lawmaker,  Lancaster  one  of  its 
oldest  and  most  respected  residents,  the  members  of  this  bar  a  kind  and 
much  loved  friend  and  brother,  and  our  country  a  devoted  and  patriotic 
citizen. 

a.  That,  having  consigned  his  body  to  the  earth,  we  will  ever  cherish 
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his  memory  in  our  hearts;  and  we  commend  his  spirit  to  God  who 
gave  it 

Resolved:  That  we  request  that  this  memorial  be  spread  upon  the 
records  of  the  circuit  court  for  Grant  county,  Wisconsin,  and  that  a 
copy  thereof,  under  the  certificate  of  the  clerk  and  the  seal  of  the  court, 
be  presented  tceach  of  the  surviving  children  of  our  deceased  brother. 

John  G.  Clark, 
*  a.  r.  bushnell, 

W.  H.  Beebk, 

Committee. 

This  report  was  unanimously  adopted  by  the  bar  meeting  of  the 
Fifth  circuit,  and  by  order  of  the  circuit  court  for  Grant  county  it  was 
entered  of  record  in  that  court.  By  a  like  unanimous  vote  A.  R  Bush- 
ncll,  John  G.  Clark,  and  Thomas  L.  Cleary  were  appointed  a  commit- 
tee to  present  the  action  of  that  bar  meeting  to  this  court,  and  ask  that 
it  be  spread  upon  its  records. 

This  court  is  immortal.  We.  the  attorneys  of  this  bar,  the  judges 
upon  this  bench,  pass  on,  and  our  places  are  filled  by  others;  but  this 
court  never  dies.  The  faces  that  look  down  upon  us  from  these  walls, 
these  memorial  proceedings  here  to-day,  admonish  us  of  the  common 
lot  of  man.  As  we  have  succeeded  those  who  have  gone  before  us,  so 
shall  we  in  turn  make  way  for  our  successors,  and  they  for  others  who 
shall  come  after  them.  But  the  records  of  this  court  are  of  perpetual 
memory.  They  will  be  scanned  by  the  drivers  of  the  profession  through 
the  coming  centuries. 

Most  lawyers,  I  believe,  have  an  abiding  faith  in  the  future  life. 
And  why  should  it  not  be  so?  The  indestructibility  of  matter  is  a  fixed 
fact  of  science.  No  material  atom  can  be  destroyed.  Its  form  may  be 
changed;  it  may  be  resolved  into  its  constituent  elements;  but  in  some 
form,  and  somewhere,  it  is  eternal  The  gross  matter  which  forms  our 
bodies  being  eternal,  shall  it  be  said  that  the  higher  and  more  noble 
part  of  our  being,  that  which  thinks,  and  loves,  and  reasons,  can  be  less 
enduring?    No!  a  thousand  times  no! 

Each  of  the  many  causes  in  this  court  has  its  appropriate  record. 
While  the  record  of  each  ono  of  us,  for  good  or  ill,  is  forever  made  up 
in  the  great  book  of  life,  and  depends  not  upon  the  appreciation,  or 
the  lack  of  it,  of  our  fellow-men,  it  seems  fit  that  for  those  who  have 
achieved  eminence  in  the  profession,  and  have  left  their  so  visible 
marks  upon  our  laws,  a  little  space  should  be  given  in  the  records  of 
this  court,  wherein  their  brethren  who  lived  when  they  did  may  bear 
witness  of  their  worth,  their  standing  and  character  among  us.  Thus 
may  we  do  honor  to  the  memory  of  the  dead,  and  inculcate  useful  les- 
sons to  tlie  living. 
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Jadge  Mills  has  passed  with! a  the  gates  of  the  hereafter.  He  is 
dead.    Death, 

What  is  death?    Oh,  what  is  death? 

'  Tis  the  snapping  of  the  chain,^ 
'Tis  the  breaking  of  the  bowl, — 

'Tis  relief  from  every  pain,^ 
'Tis  the  freedom  of  the  §oul. 

'Tis  the  setting  of  the  sun. 
To  rise  again,  to-morrow, 

A  brighter  course  to  run, 
Nor  sink  again,  to  sorrow. 

Such  is  deatli.    Yes,  such  is  death. 

What  is  death?    Oh,  what  is  death? 

*Tis  slumber  fo  the  weary, — 
'  Tis  rest  to  the  forlorn, — 

'Tis  shelter  to  the  dreary, — 
'Tis  peace  from  evbry  storm. 

'Tis  the  entrance  to  our  home,— 
'Tis  the  passage  to  that  God 

Who  bids  His  children  come, 
When  their  earthly  course  is  trod. 

Such  is  death.    Yes,  such  is  death. 

I  move  your  Honors  that  the  record  be  made. 

T.  L.  Cleary,  Esquire,  also  spoke,  but  no  record  of  his  re- 
marks has  been  preserved. 

On  behalf  of  the  court  Mr.  Justice  Pinnet  responded  as 
follows: 

The  memorial  of  the  life,  character,  and  public  services  of  the  late 
Judge  Joseph  T.  Mills,  which  has  just  been  read  in  the  hearing  of  the 
court,  cannot  fail  to  awaken  a  most  interesting  train  of  recollections  in 
the  minds  of  all  citizens  of  our  state  who  have  been  at  all  cognizant  of 
public  men  and  events  during  the  period  immediately  ensuing  our 
territorial  organization,  and  with  which  the  life  work  of  Judge  Mills 
was  more  or  less  intimately  connected;  bringing  from  the  dim  and  al- 
most buried  past  so  much  of  interest  and  significance  in  the  history  of 
the  founding,  building  up,  and  development  of  the  state.  His  life  work 
links  together  very  much  that  has  been  built  into  and  become  a  part 
not  only  of  that  history  but  of  the  state  itself  in  many  very  important 
essentials.  His  relations  to  the  courts  and  the  profession,  and  all  that 
surrounds  or  relates  to  the  administration  of  justice  and  of  public  af- 
fairs, at  once  arrests  attention.  At  the  time  of  his  death  he  had  become 
and  for  a  long  time  had  been  a  notable  and  unique  figure  in  the  history  of 
the  state.  He  was  venerable  for  his  years  and  prolonged  public  services 
in  the  profession,  and  notably  for^breadth  of  knowledge,  learning,  and 
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experience  at  the  bar  and  in  the  administration  of  justice  in  the  cir- 
cuit in  which  ho  had  resided  for  more  than  sixty  years. 

A  native  of  Kentucky,  he  came  from  Illinois  to  Wisconsin  when  it 
was  a  sparsely  settled  territory  and  at  the  time  when  the  mining  ex- 
citement in  the  lead  region  occurred,  in  quest  of  adventure  and  for- 
tune, settling  at  Fort  Crawford,  and  thereafter  and  until  his  demise  he 
continued  to  be  a  conspicuous  resident  of  Wisconsin.  He  had  been 
well  educated  and  received  excellent  discipline  and  training  in  legal 
learning  under  his  uncle,  Benjamin  Mills,  a  judge  of  the  court  of  ap- 
peals of  Kentucky.  At  the  time  of  his  advent  the  courts  of  the  terri- 
tory had  not  been  organized,  and  of  law  business  there  was  then  little 
or  none,  and  the  prospect  of  the  future  was  far  from  cheering.  The 
sparsely  settled  territory  recently  rescued  from  the  control  of  the  In- 
dians had  hardly  put  on  the  guise  of  a  civilized  state.  Narrow  field 
indeed  was  there  here,  for  the  present,  certainly,  to  stimulate  or  gratify 
human  ambition  in  the  practice  of  his  chosen  profession.  There  were 
in  Wisconsin  at  this  time  but  two  or  three  moderate  sized  villages, 
from  one  to  two  hundred  miles  apart  The  towns  and  cities  of  the 
future  were  still  in  embryo  or  but  on  paper;  the  ways  and  marts  of 
commerce  had  not  even  been  planned;  the  means  of  inter-communica- 
tion were  by  the  Indian  trails  and  along  the  waterways  by  barges  or  ca- 
noes, and  all  around  was  the  primeval  stillness  of  the  wilderness  instead 
of  the  hum  and  busy  enterprise  of  the  present  The  country  was  yet 
to  be  built  as  it  were,  and  to  be  moulded  into  a  civil  state,  and  Judge 
Mills  gave  himself  and  his  best  thought  and  effort  cheerfully  and  with 
a  zest  to  his  allotted  task  of  becoming,  as  he  did,  one  of  its  builders 
and  in  a  considerable  sense  taking  a  prominent  part  in  forming  its  in- 
stitutions and  laws.  What  a  field  was  here  presented  for  earnest  and 
well  directed  effort  I 

There  was  little  to  attract  or  interest  a  young  man  educated  and 
fitted  for  life  in  the  advancing  and  busy  civilization  of  the  older  states, 
but  the  future  legislator  and  judge  turned  his  hand  to  whatever  it  found 
to  do,  like  so  many  others  under  like  circumstances  in  the  opening  and 
settlement  of  new  countries.  He  was  at  first  a  tutor  in  the  family  of 
Gen.  Zaehary  Taylor  at  Fort  Crawford,  and  a  school  teacher  as  well 
afterwards.  He  took  an  active  part  in  the  opening  drama  of  founding 
the  state,  and  under  circumstances  and  surroundings  of  the  most  in- 
teresting character  he  labored  on  until  he  and  his  associates  at  last,  in 
the  wisely  planned  and  well  developed  modern  state,  realized  the  full 
fruition  of  their  hopes.  He  met  and  mingled  with  the  motley  citizens 
of  this  wilderness,  composed  in  the  main  of  traders,  hunters,  and  sav- 
ages, and  acquired  an  extensive  acquaintance.  The  country  in  the 
meantime  increased  in  wealth,  population,  and  power;  commerce  and 
manufacturing  were  carried  on  in  a  small  way,  and  the  arts  and  meth* 
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ods  of  civilized  people  were  introduced  and  established,  when  the  necefr 
sities  of  advancing  civilization  required  the  ofBces  and  services  which 
an  educated  and  intelligent  lawyer  alone  could  well  and  efficiently  ren- 
der. Having  acquired  a  widely  extended  acquaintance,  the  future  of 
one  of  such  moderate  ambition  as  he  became  at  once  secure. 

His  life  was  full  of  interesting  incidents  and  adventures,  which  ac- 
corded well  with  the  temperament  and  tendencies  of  one  born  and 
reared  near  the  dark  and  bloody  ground  of  Indian  warfare  in  Kentucky. 
For  the  most  part,  however,  his  life  ran  in  even  and  natural  channels 
and  in  the  midst  of  surroundings  favorable  to  earnest  study,  vigorous 
thought,  and  quiet  contemplation.  He  was  a  devoted  student  and  a 
bold  and  original  thinker.  His  habits  were  simple  and  plain,  he  cared 
little  for  dress  or  money,  and  was  indeed  quite  an  original  character, 
giving  little  heed  to  the  acquisition  of  wealth  or  the  established  ways 
and  methods  of  social  life  in  older  and  more  fashionable  communities. 
His  wants  were  few  and  easily  supplied;  good  books  were  his  chief  de- 
light He  was  eccentric  in  thought  and  action.  He  was  not  only  a 
great  student,  but  an  omnivorous  reader,  and  kept  well  abreast  with 
modern  ideas,  theories,  and  current  events.  He  was  a  man  of  origi- 
nality and  independence  of  thought;  one  who  sought  out  his  own  lines 
of  Investigation  and  did  his  own  thinking.  He  was  essentially  a  radi- 
cal —  a  reformer  prompt  to  arraign  and  question  any  abuse  however 
venerable  and  however  formidable  or  nimierous  its  supporters.  He 
was  prone  to  start  new  theories  and  lines  of  thought,  surprising  a  lis- 
tener frequently  by  their  originality  and  the  vigor  and  address  with 
which  they  were  presented.  He  gave  early  attention  to  the  study  of  lan- 
guagesy  both  ancient  and  modern,  and  his  self-acquired  attainments  as 
a  linguist  were  very  considerable,  and  mathematical  and  metaphysical 
studies  were  his  especial  delight  He  will  long  be  remembered  as  an 
interesting  and  instructive  companion.  He  was  of  a  kindly  and  sunny 
disposition.  Long  study  and  extensive  reading  had  made  him  a  full 
man,  not  only  entertaining,  but  instructive. 

As  a  lawyer  he  was  especially  thorough  and  efficient  He  excelled 
in  argument  in  the  court  of  last  resort,  where  he  often  converted  de- 
feat at  the  circuit  into  substantial  victory.  As  a  trial  lawyer  he  was 
noted  for  his  tact  and  good  management,  which,  with  his  knowledge  of 
human  nature  and  a  ready  fund  of  wit  and  anecdote,  rendered  him  a 
formidable  antagonist  He  did  not  manifest  any  ambition  for  political 
preferment  or  any  desire  to  reap  the  higher  rewards  of  professional 
effort  or  skill,  biit  instead  of  seeking  employment  in  cases  involving  mat- 
ters of  commerce,  manufacturing,  and  corporate  rights  and  interests,  he 
was  content  with  what  fell  to  his  lotas  a  village  or  rural  lawyer,  without 
any  especial  effort  to  extend  or  make  his  practice  specially  lucrative.  He 
did  not  appear  to  care  for  money  save  as  a  means  of  satisfying  reasonable 
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wants.  His  arguments  at  the  bar  were  characterized  by  vigor  and  clear- 
ness, and  made  entertaining  by  the  witty  and  humorous  conceits  and 
repartees  with  which  his  efforts  abounded.  He  was  kindly  and  obliging 
to  his  fellows,  and  respectful  and  deferential  to  the  court  Southwestern 
Wisconsin,  a  lead-mining  region,  was  the  earliest  settled  and  the  most 
important  part  of  the  territory,  and  throughout  which  Judge  Mills 
was  held  as  a  lawyer  in  deservedly  high  repute.  The  greater  portion 
of  his  professional  life  was  passed  with  such  contemporaries  and  fellow- 
pi-actitioners  as  Thomas  P.  Burnett,  J.  Alien  Barb^,  Nelson  Dewey, 
Orsamus  Cole,  W.  R  BiddleQome,  Ben  C.  E^astman,  George  W.  Lakin, 
Stephen  O.  Paine,  Cliarles  and  Frank  Dunn,  5L  M  Cothren,  Moses  M. 
Strong.  Samuel  Crawford,  AL  M.  Jackson,  and  James  H.  Knowlton.  He 
was  found  a  faithful  and  efficient  public  servant  in  all  the  various  trusts 
with  which  during  his  long  life  the  people  frequently  honored  him.  He 
was  a  learned  and  able  lawyer,  and  an  upright  judge.  He  served  two 
t^rms  of  six  years  each  as  judge  of  the  Fifth  judicial  circuit  He  was 
thoroughly  in  sympathy  with  the  modern  spirit  of  reform  in  legal  pro- 
cedure, and  it  was  largely,  if  not  mainly,  due  to  his  earnest  and  diligent 
efforts  that  the  New  York  Code  was  adopted  in  this  state  in  1856,  when 
he  was  a  member  of  th«  assembly.  It  is  due  to  the  truth  of  history  to 
add  that  in  the  main  it  has  withstood  any  considerable  attempts  to  mod- 
ify or  amend  it,  and  still  survives  with  a  better  fate  in  these  respects 
than  has  attended  it  in  the  state  of  its  original  adoption. 

The  frequency  with  which  memorial  occasions  such  as  the  present 
occur  at  the  bar  of  this  court  admonishes  us  in  no  uncertain  tones  that 
the  pioneer  lawyers  and  jurists  who  have  performed  honorable  and 
important  service  in  their  day  and  generation  in  establishing  on  a 
firm  and  sure  basis  a  wise  and  intelligent  system  of  jurisprudence,  and 
who  have  served  the  state  long  and  faithfully  in  its  administration, 
are  fast  passing  away  to  be  seen  and  known  no  more  forever.  They 
have  been  at  all  times  a  remarkable  group  of  men.  and  have  rendered 
a  service  to  the  state  in  true  statesmanship  and  in  the  cause  of  law  and 
order,  the  value  and  importance  of  which  cannot  be  over-estimated. 
The  work  may  at  times  have  fallen  to  the  lot  of  men  not  entirely  equal 
to  the  task,  but  the  result  of  their  labors,  remaining  in  honored  use  and 
repute,  indicates  that  the  duties  devolved  on  them  thus  far  have  been 
performed  in  all  fidelity  and  honor.  In  the  hope  that  judicial  duty  in 
the  future,  as  in  the  past,  will  be  faithfully,  firmly,  and  intelligently 
performed,  must  rest  the  security  and  efficiency  of  our  free  institu- 
tion&  May  all  who  serve  in  such  stations  in  the  future,  like  our  de- 
ceased friend,  receive  at  last  the  well  earned  plaudit:  **Well  done, 
gobd  and  faithful  servant*' 

The  proceedings  and  usual  order  will  be  entered  upon  the  records  of  • 
the  court 
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Brown  &  Haywood  Company,  Eespondent,  vs.  Tranb  and 
wife,  imp..  Appellants. 

November  17—  December  10, 1897, 

Lien  of  subcontractor:  Notice  to  owner. 

The  plaintiff,  as  subcontractor,  furnished  glass  for  a  building  to  the 
principal  contractor,  who  used  it  in  the  building,  but  discovering 
that  a  portion  of  it  was  defective  notified  the  plaintiff,  who  there- 
upon shipped  new  glass  to  replace  that  which  was  defective.  Such 
new  glass  was  received  at  the  railroad  depot  agreed  upon  as  the 
place  for  delivery,  but  was  left  there  and  never  used  in  the  build- 
ing. The  plaintiff  gave  to  the  owner  of  the  building  written 
notice  of  his  claim  for  a  lien  within  sixty  days  after  the  second 
shipment,  but  not  until  more  than  sixty  days  after  the  first  glass 
was  used  in  the  building,  and  not  until  after  such  owner  had  set- 
tled with  and  paid  the  principal  contractor.  Held,  that  the  right 
to  a  lien  under  sea  8315,  R.  S.,  was  lost  by  such  delay  in  giving 
the  required  notice^ 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
couaty :  O.  B.  Wyman,  Circuit  Judge.    Reversed. 

The  defendant  Gross,  as  principal  contractor,  entered  into 
a  contract  May  25, 1895,  with  the  defendant  James  A.  Trane^ 
to  erect  and  construct  for  him,  at  La  Crosse,  Wisconsin,  a 
brick  building,  and  to  furnish  all  labor  and  materials  in  and 
about  the  erection  and  construction  thereof.  Afterwards 
the  plaintiff,  a  manufacturer  anti  dealer  in  plate  glass,  entered 
Vol*  98  — 1 
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into  a  contract  with  Gross  to  furnish,  on  board  the  cars  at 
La  Crosse,  Wisconsin,  all  the  plate  glass  for  said  building, 
at  the  agreed  price  of  $357.46,  and  did  furnish  and  deliver 
the  required  quantity  of  glass  October  11,  1895,  which  by 
that  date  was  used  in  the  said  building.  Soon  after  the  set- 
ting and  placing  of  this  glass  in  the  building,  the  defendants 
discovered  that  two  of  the  large  plates  were  defective,  and 
the  plaintiff  was  thereupon  notified  that  they  could  not  be 
used.  The  plaintiff  tried  to  remove  the  defects  in  said  glass, 
and  as  late  as  November  12, 1895,  furnished  materials  which 
were  used  for  the  purpose  of  removing  the  stains  therefrom. 
The  plaintiff's  agent  met  the  defendants  Trane  and  Gross 
at  the  building  in  the  early  part  of  November,  1895,  at  which 
time  Trane  notified  the  plaintiff  that  he  would  not  pay  for 
the  glass  until  there  was  new  glass  furnished  to  complete 
the  plaintiff's  contract.  December  10,  1895,  the  defendant 
Gross  wrote  the  plaintiff:  "We  can  do  nothing  with  the 
spots  in  the  plate.  I  have  tried  everything  without  success. 
Before  you  make  draft  for  glass,  kindly  have  this  fixed  "up." 
Thereupon  plaintiff  shipped  two  new  plates,  for  the  purpose 
of  replacing  the  defective  ones,  which  were  received  at  La 
Crosse,  December  18,  1895.  The  new  plates  were  received 
by  the  principal  contractor,  Fred  A.  Gross,  at  one  of  the 
freight  depots  at  La  Crosse,  Wisconsin,  where  plaintiff  con- 
tracted and  agreed  to  deliver  said  glass,  December  18, 1895, 
where  they  have  ever  since  remained.  The  plaintiff  gave 
written  notice  of  its  claim  and  right  of  lien  against  the  build- 
ing and  premises  January  11,  1896;  and  this  action  was 
brought  by  the  plaintiff,  as  subcontractor  of  the  defendant 
Gross,  to  foreclose  a  lien  for  said  glass  against  the  real  estate 
and  building  of  the 'defendant  James  A,  Trane^  the  owner 
thereof;  and  the  question  is  as  to  the  right  of  the  plaintiff 
to  maintain  and  enforce  a  lien  against  said  building  and  real 
estate  for  said  materials,  it  haying  neglected  "  to  give  notice 
in  writing  to  the  owner"  within  sixty  days.after  furnishing 
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such  material.  Plaintiff  bad  judgment  in  the  circuit  court 
for  the  value  of  the  glass  furnished,  with  the  usual  order  or 
decree  of  sale,  from  which  the  defendants  appealed. 

For  the  appellants  there  was  a  brief  by  Fruit  <&  Brindleyy 
and  oral  argument  by  J.  J.  Fruit 

George  H.  Gordon^  for  the  respondent,  argued,  inter  aliaj 
that,  the  plaintiff  having  furnished  materials  to  be  used  in 
the  building,  and  it  not  being  its  fault  that  they  were  not 
used  therein,  it  was  entitled  to  the  lien  given  by  statute. 
Fffslinger  v.  Huehner^  22  Wis.  632 ;  Spruhen  v.  Stout,  52  id. 
523;  Cooper  v,  CUghom,  50  id.  113.  .  Its  right  to  a  lien  can- 
not be  defeated  by  the  failure  of  the  defendants  to  incorpo- 
rate the  materials  in  the  building.  Howes  v.  Reliance  Wire- 
Works  Co.  46  Minn.  44;  Charnley  v.  Honig,  74  Wis.  163; 
John  Paul  L,  Co,  v.  Bbrmel,  61  Minn.  303.  The  plaintiff's 
contract  was  incomplete  until  it  furnished  the  new  glass, 
and  notice  was  in  due  time  given  within  sixty  days  from 
that  date.  Boisot,  Mechanic's  Liens,  §  476 ;  Fowler  v.  Bait- 
ley,  14  Wis.  125 ;  Scheihle  v.  ScMcTder,  63  Minn.  471 ;  Worthen 
V,  Cleaveland,  129  Mass.  570;  MoKelvey  v.  Jarvis,  Jlalpin 
c&  Co.  87  Pa.  St.  414;  Mclntyre  v.  Trautner,  63  Cal.  429; 
St  Louis  Nat  Stock  Yards  v.  O'Reilley,  85  111.  546;  Odd 
Fellows'  Hall  v.  Masser,  24  Pa.  St.  507. 

PiNNEY,  J.  The  statute  (sec.  3315,  R  S.)  provides :  "  Every 
person  who,  as  subcontractor  of  a  principal  contractor,  per- 
forms anj'  work  or  labor  for  or  furnishes  any  materials  to 
the  principal  contractor,  ...  in  any  of  the  cases  men- 
tioned in  the  preceding  section,  shall  be  entitled  to  the  lien 
and  remedy  given  by  this  chapter,  if,  within  sixty  days  after 
performing  such  work  or  labor  or  furnishing  such  materials, 
he  shall  give  notice  in  writing  to  the  owner,  or  his  agent,  of 
the  property  to  be  affected  by  such  lien,  setting  forth,"  etc. 

The  plate  glass  which  the  plaintiff  furnished  under  its 
contract  with  Gross,  the  contractor,  Avas  delivered  to  him, 
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and  used  in  the  building,  October  11,  1895.  Had  the  glass 
been  suitable,  and  in  compliance  with  the  plaintiflf's  con- 
tract, it  does  not  admit  of  any  doubt  but  that  the  plaintiffs 
time  within  which  to  give  notice  of  its  claim  of  lien  there- 
for would  have  expired  sixty  days  thereafter,  or  as  early  as 
December  11th.  It  did  not  give  the  necessary  notice  until 
January  11th  next  thereafter.  In  the  meantime  the  defend- 
ant had  settled  with  and  paid  Gross,  the  contractor,  and 
Gross  had  made  an  assignment  for  the  benefit  of  his  credit- 
ors. The  want  of  timely  notice  to  the  defendant  Trane  is 
a  fatal  objection  jto  the  plaintiflf's  case.  The  statute  giving 
the  remedy  sought  by  the  plaintiff  as  subcontractor  is,  at 
best,  a  harsh  one,  and  parties  invoking  it  are  bound  to  bring 
themselves  strictly  within  its  provisions.  It  is  clear  that 
the  glass  was  defective  and  not  in  compliance  with  the  con- 
tract. This  is  really  conceded  by  the  plaintiff's  shipment  to 
the  contractor,  Gross,  at  La  Crosse,  of  two  new  plates  to 
supply  the  place  of  those  which  were  defective.  These  plates 
were  never  delivered  to  or  accepted  by  Trane^  the  owner, 
and  they  were  never  wrought  or  put  into  the  building.  The 
claim  that  the  delivery  of  the  two  substitute  plates  for  the 
defective  ones  shipped  to  Gross,  the  contractor,  at  La  Crosse, 
and  which  arrived  there  December  18,  1895,  makes  that  the 
last  date  upon  which  the  plaintiff  furnished  said  materials; 
is  wholly  untenable.  Work  done  or  materials  furnished 
within  six  months  prior  to  the  filing  of  a  mechanic's  lien  to 
compensate  for  defective  performance  of  a  building  con- 
tract completed  more  than  six  months  prior  will  not  extend 
the  time  and  preserve  the  right  to  file  such  lien,  Hai^'ison 
Ilommopathic  Aaso,  134  Pa.  St.  558.  In  Kennebee  Framing 
Co,  V.  Pickering^  142  Mass.  80,  where  a  person  furnished 
lumber  at  a  certain  price  per  1,000  feet,  at  different  times, 
under  an  entire  contract  in  the  erection  of  a  building,  it  was 
held  that  he  lost  his  lien  if  he  neglected  to  file  his  statement 
•of  the  amount  due  him  within  thirty  days  after  the  last 
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item  was  furnished  which  was  actually  used  in  the  erection 
of  the  building.  The  last  glass  actually  used  in  the  build- 
ing  in  the  present  case  was  furnished  more  than  sixty  days^ 
before  the  plaintiff  gave  notice  of  its  claim  of  lien.  Gale  v, 
Blaikie^  129  Mass.  206. 

It  does  not  appear  that  there  is  any  ground  for  claiming 
that  the  objections  made  to  the  two  plates,  as  defective,  wera 
made  by  collusion  between  Trane^  the  owner,  and  Gross,  th^ 
contractor,  or  that  the  settlement  with  and  payment  to 
Gross  were  made  collusively  or  with  intent  to  defeat  the 
plaintiflTs  claim  for  a  lien.  The  objection  of  want  of  timely 
notice  of  the  plaintiflf's  claim  is  .decisive  of  his  right  to  re- 
cover. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
the  cause  remanded  with  directions  to  dismiss  the  plaintifiTs^ 
complaint. 

By  the  Court, —  Ordered  accordingly. 


Beetle  and  others.  Appellants,  vs.  Andebson,  Eespondent. 

November  18  —  December  10,1897. 

Sale  of  chattels:  Caveat  emptor:  Fraud:  Instructions  to  jury:  Agency: 
Damages:  Parties, 

1.  The  rule  of  cawaf  emptor  hsL3  no  application  where  a  purchase  is 

induced  by  fraudulent  representations  on  the  part  of  the  seller. 

2.  An  error  in  instructing  the  jury,  in  a  case  where  a  purchase  was^ 

induced  by  fraudulent  representations,  that  the  rule  of  caveat 
emptor  applies,  is  not  cured  by  a  further  instruction  that  a  pur- 
chaser has  a  right  to  rely  upon  representations  made  by  the  seller 
as  to  matters  within  the  knowledge  of  the  seller  but  not  known  to 
the  purchaser. 

3.  In  a  case  where  an  agent,  acting  for  the  purchasers,  received  rep- 

resentations from  the  seller  as  to  the  value  of  the  property  in- 
cluded in  the  mortgage  proposed  to  be  purchased  by  him,  and  the 
financial  standing  of  the  indorsers  of  the  notes  secured  thereby^ 
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which  were  false,  and  which  being  reported  by  him  to  the  plaintififs 
induced  them  to  purchase  such  mortgage,  an  instruction  that  if 
such  agent  was  not  appointed  the  agent  of  the  defendant  his  rep- 
resentations to  the  plaintififs  would  not  bind  him,  and,  if  he  was 
such  agent,  the  defendant  would  not  be  bound  thereby  unless  the 
agent  made  them  with  knowledge  that  they  were  false,  or  mado 
them  with  defendant's  knowledge  and  the  defendant  knew  them 
to  be  false  or  had  no  reason  to  believe  them  to  be  true,  is  erroneous, 
because  the  seller  is  responsible  in  such  a  case  for  the  representa- 
tions made  by  him  to  the  plaintiffs'  agent,  even  though  the  latter 
may,  for  some  purposes,  represent  the  seller  also. 

4,  The  measure  of  damages  recoverable  by  one  who  was  induced  to 
purchase  a  mortgage  by  fraudulent  representations  as  to  the  value 
of  the  mortgaged  property  and  the  responsibility  of  the  indorsers 
of  the  notes  secured  thereby,  is  a  sum  equal  to  that  portion  of  the 
mortgage  debt  which  the  securities,  when  properly  applied,  will 
fail  to  pay,  when,  if  they  had  been  as  represented,  they  would 
have  been  adequate  to  pay  the  whole  debt. 

6.  Where  several  persons,  induced  by  false  representations,  purchased 
a  mortgage,  each  contributing  one  fourth  of  the  money,  held,  that 
their  interests  in  the  securities  were  joint,  and  they  might  properly 
sue  jointly  for  the  fraud. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  "Wyman,  Circuit  Judge.     Heversed. 

This  is  an  action  to  recover  damages  for  fraud  in  the  sale 
of  an  interest  in  a  mortgage  on  lands  and  personal  securities. 
The  defendant  sold  to  the  plaintiffs  an  undivided  one-half 
interest  in  certain  promissory  notes  which  were  secured  by 
mortgages  on  land  and  on  chattels,  and  by  the?  pledge  of 
certain  stock  in  a  corporation  for  manufacturing  lumber. 
The  notes  were  of  the  amount  of  $20,619.20.  The  trans- 
action was  negotiated  by  a  broker,  one  Charles  Wattley,  who 
seems  to  have  been  employed  by  the  plaintiffs  to  find  op- 
portunities for  safe  investments.  It  is  claimed  that  the 
defendant  falsely  represented  tt)  this  agent  of  the  plaintififs 
that  the  real-estate  mortgage  which  secured  these  notes  was 
a  purchase-money  mortgage;  that  the  lands  described  in  it 
had  been  bought  by  the  mortgagor  from  the  Wisconsin  Lum- 
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ber  &  Manufacturing  Company,  of  La  Crosse,  for  $20,619.20, 
which  was  the  true  and  actual  consideration  for  which  the 
land  had  been  sold  to  the  mortgagor,  and  that  the  lands 
were  of  that  value;  whereas,  in  truth  and  in  fact,  the  lands 
had  been  sold  to  the  mortgagor  for  $13,750,  as  the  defend- 
ant well  knew.  The  notes  bore  the  indorsement  of  the  Wis- 
consin Lumber  &  Manufacturing  Company,  of  La  Crosse. 
It  is  alleged  that  the  defendant  represented  to  the  said  agent, 
and  so  to  the  plaintiffs,  that  that  corporation  had  a  paid-up 
capital  of  $100,000,  and  a  surplus  of  at  least  $10,000,  and 
was  in  a  prosperous  condition,  and  solvent;  that  it  had  re» 
cently  declared  and  paid  a  cash  dividend  of  seven  per  cent., 
and  had  suflBcient  surplus  and  net  earnings  to  pay  a  dividend 
each  year;  that  its  stock  was  at  a  premium;  that  so  it  was 
a  responsible  indorser  of  the  notes.  The  notes  were  also 
secured  by  chattel  mortgage  and  by  pledge  of  stock  of  the 
corporation  to  the  amount  of  $10,000,  which  was  represented 
to  be  worth  above  par;  whereas,  in  truth  and  in  fact,  the 
corporation  had  not  paid  a  cash  dividend,  and  was  not  in  a 
prosperous  condition,  but  was  practically  insolvent,  and  its 
stock  was  not  worth  par,  and  it  was  not  a  responsible  in- 
dorser, nor  the  pledged  stock  of  any  value  as  security,  and 
the  securities  were  inadequate;  all  of  which  the  defendant 
well  knew,  or  should  have  known.  The  defendant  denied 
the  making  of  the  alleged  representations,  and  that  denial 
formed  the  principal  issue  tried.  The  verdict  was  for  the 
defendant.  From  judgment  on  that  verdict  the  plaintiffs 
appeal. 

For  the  appellants  there  was  a  brief  by  Fruit  cfe  Brindley^ 
and  oral  argument  by  J.  J.  Fruit. 

For  the  respondent  there  was  a  brief  by  Higbee  &  Bunge^ 
and  oral  argument  by  E,  C.  Eighee.  They  contended,  inter 
alia,  that,  this  being  an  action  ex  delicto,  the  plaintiffs  could 
not  recover  without  showing  that  the  defendant  knew  of  the 
falsity  of  the  representations  made  on  his  part.    Sweeny  v» 
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Vromany  60  Wis.  278;  Pierce  v.. Carey ^  37  id.  232;  Bamdt 
V.  Frederick ^  78  id.  1 ;  Rood  v.  Taft,  94  id.  380;  Kelly  v,  troy 
F,  Ins.  Co.  3  id.  259;  Ring  v.  Ogden,  45  id.  305;  Union  P. 
R.  Co.  V.  Barnes  J  64  Fed.  Rep.  80;  Lamherton  v.  Dunham^ 
165  Pa.  St.  129;  Sylvester  v.  Henrich^  93  Iowa,  489;  Kountze 
V.  Kennedy  J  29  L.  R.  A.  360.  If  an  agent  makes  a  misrep- 
resentation on  his  own  responsibility,  believing  it  to  be  true, 
and  the  principal  has  not  directed  him  to  make  it,  and  has 
no  knowledge  that  he  has  made  it,  the  representation  will 
not  amount  to  fraud  on  the  part  of  either  principal  or  agent. 
Coddington  v.  Ooddard^  16  Gray,  436;  Smith  v.  Tracy ^  36 
N.  Y.  79;  Comfoot  v.  Fowke,  6  Mees.  &  W.  358,  368. 

Newman,  J.  The  principal  errors  claimed  are  in  the  in- 
structions of  the  court. 

The  court  instructed  the  jury,  at  the  defendant's  request, 
that "  it  was  the  duty  of  the  plaintiflFs  to  make  investigation 
for  themselves  as  to  the  nature,  quality,  and  value  of  the 
securities  offered  and  purchased  by  them;  and  the  maxim, 
Met  the  purchaser  beware,'  is  applicable  to  the  sales  of  all 
species  of  personal  property."  The  issue  in  the  case  was 
whether  the  sale  had  been  induced  by  fraudulent  representa- 
tions of  the  seller.  The  rule  caveat  emptor  has  no  application 
to  cases  of  fraud.  Story,  Sales  (4th  ed.),  §  378.  While  it 
is  always  wise  for  the  purchaser  to  be  on  the  alert  against 
deception,  the  law  still  permits  him  to  confide  in  the  state- 
ments of  the  seller;  and  it  makes  no  difference  in  the  rule 
if  the  purchaser  makes  some  investigation  for  himself,  where 
the  truth  or  falsity  of  the  representations  are  not  readily 
discoverable  by  him.  Porter  v.  Beattie^  88  Wis.  22.  So 
this  instruction  w^as  error.  But  the  defendant  claims  that 
the  error  was  cured,  and  its  bane  neutralized,  by  an  instruc- 
tion which  the  court  gave  later  of  its  own  motion.  The  court 
said:  "When  a  person  makes  representations  of  material 
matters  aflfecting  the  kind,  quality,  or  value  of  property^ 


Digitized  by 


Google 


Wis.]  AUGUST  TERM,  1897.  » 

Beetle  and  others  vs.  Anderson. 

for  the  purpose  of  inducing  parties  to  purchase  the  same, 
which  are  within  the  knowledge  of  the  seller  and  are  not 
known  to  the  purchaser,  the  purchac^r  has  the  right  to  rely 
on  such  representations."  This  really  seems  to  be  unexcep- 
tionable. But  it  cannot  be  a  complete  antidote  for  the 
former  error,  for,  when  combined,  the  compound  is  scarcely,, 
if  any,  less  baneful  than  the  single  unmixed  element  of  error. 
Combined,  the  instructions  are  to  the  effect  that,  although 
the  plaintiffs  had  the  right  to  rely  on  the  representations 
made  by  the  defendant,  yet,  if  they  did  so,  it  was  at  their 
own  risk,  for  the  rule  of  caveat  emptor  applied,  and  it  was 
their  business  to  investigate  for  themselves.  That  certainly 
is  not  the  law  as  applied  to  the  issue  and  facts  of  the  case, 
and  must  necessarily  mislead  the  jury. 

The  court  also  instructed  the  jury,  at  the  defendant's  re- 
quest: "If  Charles  Wattley  was  not  appointed  and  made 
the  agent  of  the  defendant,  then  his  representations  to  the 
plaintiffs  could  not  bind  the  defendant.  If  he,  in  fact,  was 
made  and  appointed  the  agent  of  the  defendant,  then  his 
representations  to  the  plaintiffs  would  not  render  the  de- 
fendant liable,  unless  such  representations  were  made  by 
tte  said  Wattley  knowing  them  to  be  false,  or  were  made 
by  him  with  the  knowledge  of  the  defendant,  and  the  de- 
fendant knew  them  to  be  false  or  had  no  good  reason  to 
believe  them  to  be  true."  This  instruction  seems  to  be 
based  upon  an  entire  misconception  or  perversion  of  the 
proper  effect  of  the  evidence  bearing  upon  the  relation  which 
the  parties  to  the  transaction  bore  to  each  other  and  to  the 
transaction  itself.  Wattley,  clearly,  was  the  agent  of  the 
plaintiffs.  He  negotiated  the  transaction  for  them.  They 
acted  only  through  him.  Eepresentations  made  to  him  were, 
in  legal  contemplation,  made  to  them.  Although  he  may 
also,  for  some  purposes  incident  to  the  negotiations,  have 
represented  the  defendant,  as  a  mere  broker  often  repre- 
sents both  parties,  that  does  not  disturb  the  rule.    The  de- 
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fendant  is  responsible  for  such  representations  as  he  makes 
to  the  plaintiflFs'  agent,  and  upon  which  the  agent  or  plaint- 
iffs act  in  making  the  purchase,  whether  the  representations 
are  communicated  to  his  principals,  by  the  agent,  or  not. 
And  it  makes  no  difference  whether  the  misrepresentations 
are  Avilful.  The  seller  is  bound  to  know  that  the  represen- 
tations which  he  makes  to  induce  the  sale  of  his  property 
are  true.  Miner  v.  JUedbury^  6  Wis.  295;  Cotzhausen  'o, 
Simon^  47  Wis.  103 ;  Montreal  liiver  Z.  Co.  v.  Mihills,  80 
Wis.  540;  Ounther  v.  Ullrich,  82  Wis.  222.  The  fact  that 
Wattley  was  the  agent  of  the  plaintiffs  also,  seems  to  have 
been  completely  obscured  and  lost  in  the  verbiage  of  the  in- 
struction. 

The  plaintiffs  complain  that  the  court  failed  to  give  the 
correct  rule  of  damages.  The  rule  given  was  the  difference 
between  the  actual  value  of  the  securities  and  their  value  as 
represented.  No  doubt  the  proper  rule  for  this  case  is  com- 
prehended in  this  general  statement.  But  perhaps  more 
definite  and  specific  instructions  were  desirable  in  this  case. 
As  applied  to  this  case,  the  rule  would  mean  a  sum  equal  to 
that  portion  of  the  mortgage  debt  which  the  securities,  when 
properly  applied  thereto,  will  fail  to  pay,  on  the  hypothesis 
that,  if  they  had  been  as  represented,  they  were  adequate  to 
pay  the  whole  debt.  If  the  securities  had  been  already  fore- 
closed and  applied,  evidence  of  that  fact  would  be  pertinent ' 
and  cogent  to  establish  the  actual  amount  of  damage.  Foster 
V.  Taggart^  54  Wis.  391. 

The  defendant  alleged  in  his  answer,  and  claims  on  the 
proofs,  that  there  is  a  misjoinder  of  plaintiffs  and  of  causes 
of  action.  The  point  is  this:  The  evidence  tends  to  show 
that  the  plaintiffs  furnished  the  money  which  was  invested 
in  these  securities  by  each  contributing  equally  one  fourth. 
They  proposed,  at  one  time,  to  have  a  one-fourth  interest 
assigned  to  each  separately.  In  fact,  the  assignment  was 
made  to  them  oil  jointly.  So  their  interests  in  the  securities 
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are  joint,  and  not  several.  The  proportionate  interest  of  each 
in  the  securities  is  not  significant.  Their  interest  in  what- 
ever affects  the  value  of  the  securities  is  joint,  and  not  sev- 
eral.   The  action  was  well  brought  b}''  them  jointly. 

For  the  errors  in  the  instructions,  the  judgment  must  be 
reversed. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Heob  and  wife,  Respondents,  vs.  Thoesgaard,  Appellant. 

November  18 — December  10, 1897, 

Specific  performance:  Vendor  and  purchaser:  Contracts:  Evidence: 
Harmless  error. 

1.  Under  a  verbal  contract  by  which  defendant  agreed  to  buy  a  cer- 
tain eighty-acre  tract  of  land  and  sell  it  to  the  plaintiff  on  the 
same  terms  as  he  purchased  it,  and  to  execute  to  her  a  land  con- 
tract therefor,  and  to  apply  on  the  price  thereof  the  amount  he 
might  receive  for  a  forty-acre  tract  which  the  plaintiff  deeded  to 
him,  less  certain  indebtedness  of  plaintiff  to  him,  possession  of  the 
eighty-acre  tract  was  delivered  to  the  plaintiff  pursuant  to  the 
contract,  but  the  defendant  afterwards  sold  the  forty-acre  tract 
for  $1,100  and  refused  to  account  therefor,  and  also  leased  the 
eighty-acre  tract  to  the  plaintiff's  husband  without  her  knowledge, 
and  refused  to  make  to  her  the  land  contract  as  agreed.  Held, 
that  the  plaintiff  was  entitled  to  an  accounting  and  to  specific 
performance  of  the  contract. 

2L  In  such  action,  where  it  appeared  that  the  defendant  had  in  fact 
executed  a  long  lease  of  the  forty-acre  tract,  giving  the  lessee  an 
option  to  purchase,  and  that  he  admitted  that  he  was  chargeable 
with  $1,100,  an  error  in  finding  that  he  had  sold  the  land  for  |l,100 
is  held  to  be  harmless. 

a.  Evidence  in  such  action  that  the  entire  consideration  for  the  pur- 
chase of  the  eighty-acre  tract  was  to  be  paid  from  the  proceeds  of 
the  plaintiff  wife's  separate  estate,  and  her  positive  testimony 
that  the  contract  was  to  be  made  to  her,  is  held  to  justify  a  finding 
that  the  contract  was  to  be  made  to  her,  and  not  to  her  husbandV 
though  she  sometimes  used  the  term  *'  we  '*  in  testifying  of  it. 


Digitized  by 


Google 


12  SUPKEME  COUET  OF  WISCONSIN.  [98 

Hege  aud  wife  vs.  Thorsgaard. 

Appeal  from  a  judgment  of  the  circuit  court  for  Yernoa 
county:  O.  B.  Wyman,  Circuit  Judge.     Affirmed. 

Action  to  set  aside  a  written  lease  of  lands  containing  an 
option  to  purchase,  and  for  a  specific  performance  of  a  ver- 
bal contract  for  the  purchase  of  real  estate.  The  complaint 
contained  allegations  sufficient  to  admit  evidence  appropri- 
ate to  establish  the  facts  found  by  the  trial  court,  and  which 
were  found  upon  the  evidence.  Such  facts  are  substantially 
as  follows : 

(1)  Plaintiflf  Dorothea  P.  Ilege^  wife  of  plaintiff  Amund  P. 
Hegey  Avas  the  owner  of  forty  acres  of  land. 

(2)  Dorothea  P.  and  defendant  entered  into  an  agreement 
to  the.  effect  that  the  latter  should  purchase  of  one  Ilans 
Thorsen  an  eighty -acre  tract  of  land  owned  by  him,  and  sell 
the  same  to  the  former  at  cost;  that  defendant  should  take 
a  deed  from  Dorothea  P.  of  her  forty  acres  of  land  and  hold 
the  same  as  security  for  $400  of  the  down  payment  on  the 
land,  to  Thorsen,  and  such  other  indebtedness  of  plaintiffs  to 
defendant  as  then  existed;  and  that  when  he  should  sell  the 
fort}',  the  amount  received  therefor,  after  deducting  said  $400 
of  down  payment  and  such  indebtedness,  should  be  applied 
on  the  balance  of  the  purchase  money  of  the  Thorsen  land, 
and  that  plaintiff  should  have  six  years,  or  any  time  before 
the  expiration  of  that  period,  to  pay  the  balance  of  such  pur- 
chase money,  with  the  right  in  the  meantime  to  pay  in  sums 
of  not  less  than  $100,  all  deferred  payments  to  draw  interest 
at  the  rate  of  six  per  cent,  per  annum;  that  plaintiffs  should 
pay  all  taxes,  and  that  defendant  should  execute  a  land  con- 
tract in  writing,  to  said  Dorothea  P,  in  accordance  with  such 
agreement,  and  put  the  plaintiffs  in  possession  of  the  farm. 

(3)  Pursuant  to  such  agreement,  defendant  purchased  of 
Thorsen  the  eighty  acres  of  land,  paying  down  thereon  $500, 
$400  of  which  he  furnished,  and  $100  plaintiffs  furnished, 
and  gave  his  notes  for  the  balance  of  the  purchase  money 
with  a  mortgage  back  on  the  land  to  secure  the  payment 
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thereof.  Plaintiff  Dorotliea^  also  pursuant  to  the  agreement 
-with  the  defendant,  deeded  to  the  latter  her  forty  acres  of 
iand,  and  thereupon  possession  of  the  Thorsen  tract  was  de- 
livered to  plaintiffs  by  the  defendant,  and  they  have  ever 
since  remained  in  such  possession. 

(4)  The  defendant  thereafter  neglected  and  refused  to 
•execute  the  land  contract  as  agreed  upon,  but,  without  the 
knowledge  of  plaintiflf  Dorothea^  and  without  her  consent, 
executed  and  delivered  to  her  husband,  Amund  P.,  a  lease 
of  the  land  for  the  term  of  six  years,  reserving  annual  rent 
equivalent  to  the  interest  agreed  upon,  with  the  option  to 
Amund  P.  to  purchase  the  land  at  the  expiration  of  the 
term,  on  payment  of  $1,900. 

(5)  The  defendant,  before  the  commencement  of  the  ac- 
tion, sold  the  forty-acre  tract  for  $1,100,  but  refused  to 
account  therefor  as  agreed  upon,  and  insisted  upon  deducting 
therefrom  money  advanced  to  Amund  P.  after  the  making 
of  the  agreement  aforesaid  and  without  the  knowledge  of 
said  Dorothea  P. 

(6)  The  whole  amount  defendant  is  entitled  to  deduct  from 
the  $1,100  received  for  the  forty  acres  of  land,  under  the 
-agreement  made  when  such  forty  was"  conveyed  to  him,  is 
$660,  leaving  a  balance  of  $440  which  should  be  applied 
upon  the  $1,900  back  on  the  Thorsen  land,  which  sum  is  due 
to  the  defendant  before  six  years  from  the  1st  day  of  March, 
1895,  with  interest  at  the  rate  of  six  per  cent,  per  annum, 
payable  annually  after  March  1,  1896,  interest  having  been 
paid  up  to  that  time;  and  ssiid  Dorothea  P,  is  entitled  to  pay 
the  purchase  money  at  any  time,  or  any  part  thereof  not  less 
than  $100  at  a  time. 

As  a  conclusion  of  law  from  the  facts  found,  the  court  de- 
termined that  Dorothea  P.  was  entitled  to  judgment  reform- 
ing and  changing  the  lease  made  to  Amund  P,  so  that  it 
would  be  a  land  contract  in  the  usual  form,  running  to  her, 
and  in  accordance  with  the  agreement  made  as  set  forth  in 
the  findings  of  fact. 
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Numerous  exceptions  were  filed  to  the  findings  of  fact 
and  conclusions  of  law,  to  preserve  for  review  the  questions 
discussed  in  the  opinion.  Judgment  was  entered  pursuant 
to  the  foregoing,  from  which  this  appeal  was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Smith  <&  Oriffin^  and  for  the  respondents  on  a  brief  signed 
by  0.  B.  Thomas. 

Marshall,  J.  At  the  commencement  of  the  trial  there 
was  an  objection  to  any  evidence  under  the  complaint,  upon 
the  ground  that  it  fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  complaint  is  quite  lengthy,  but  in 
substance,  by  proper  allegations,  it  sets  forth  the  making  of 
a  contract  between  defendant  and  plaintiffs,  by  which  the 
former  agreed  to  sell  to  the  latter  a  particular  eighty -acre 
tract  of  land  for  $2,400  on  the  terms  he  purchased  it  of  one 
Thorsen,  and  apply  on  the  purchase  money  the  amount  be 
might  receive  for  forty  acres  of  land  deeded  to  him  by 
plaintiff  Dorothea^  after  deducting  from  such  proceeds  cer- 
tain indebtedness,  then  existing,  of  plaintiffs  to  defendant; 
that  pursuant  to  such  contract  possession  of  the  eighty -acre 
tract  of  land  was  delivered  to  plaintiffs  by  defendant,  and 
that  thereafter  defendant  sold  the  forty  for  $1,100  and  re- 
fused to  account  therefor  according  to  the  agreement;  and 
that  without  the  knowledge  of  Dorothea^  he  made  a  lease  of 
the  eighty  to  Am,und^  and  refused  to  make  a  land  contract 
to  her  as  agreed  upon.  Such  allegations  were  sufficient  to 
make  a  good  cause  of  action  in  plaintiffs'  favor,  for  an  ac- 
counting and  for  specific  performance,  so  the  demurrer  was 
properly  overruled. 

At  the  close  of  plaintiffs'  evidence  there  was  a  motion  for 
a  nonsuit  made  and  overruled.  Error  is  assigned  on  that 
ruling  and  on  the  exceptions  to  the  findings  of  fact  because 
not  sustained  by  the  evidence.  All  of  these  rulings  may  be 
properly  considered  together.  If,  on  the  evidence,  we  can- 
not disturb  such  findings,  we  must  hold  the  motion  for  a 
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nonsuit  to  have  been  properly  overruled,  for  such  findings 
are  suflBcient  to  sustain  the  judgment  appealed  from.  We  are 
not  prepared  to  approve  the  judgment  in  form,  but  wherein 
it  departs  in  that  regard  from  what  would  be  strictly  proper, 
in  view  of  the  facts  found,  defendant  is  in  no  way  prejudiced ; 
therefore  such  departure  is  not  revei*sible  error.  The  effect 
of  the  judgment  is  to  wipe  out  the  lease  made  to  AmundP. 
entirely,  and  to  require  the  defendant,  after  applying  the 
money  received  from  the  forty,  in  accordance  with  the  find- 
ings, to  make  a  land  contract  to  the  )^\dL\xi\\S.  Dorothea  in  ac- 
cordance with  the  verbal  contract  as  established  by  such 
findings.  A  careful  consideration  of  the  evidence  leads  to 
the  conclusion  that  while  it  is  not  very  clear  and  satisfac- 
tory, viewing  it  without  the  aids  that  a  trial  judge  is  always 
presumed  to  have  to  enable  him  to  discover  th,e  truth,  we  are 
unable  to  say  that  any  of  the  material  findings  are  against 
the  clear  preponderance  of  the  evidence.  Therefore  they 
must  stand  as  verities  in  the  case.  There  is  considerable 
evidence  in  the  record,  which,  if  believed,  sustains  all  of  such 
material  findings.  On  the  subject  of  who  was  the  contract- 
ing party  with  the  defendant,  plaintiff  Dorothea^  while  using 
the  pronoun  "  we,"  referring  to  herself  and  husband,  at 
times,  testified  positively  that  the  land  contract  was  to  be 
made  to  her,  and  there  is  no  controversy  but  that  the  en- 
tire consideration  that  was  paid  consisted  of  the  proceeds 
of  her  individual  property.  No  doubt  the  latter  circum- 
stance was  quite  persuasive  with  the  trial  court  as  to  what 
the  fact  was,  respecting  whether  the  contract  was  with 
Dorothea  P.  or  her  husband.  There  was  no  serious  contro- 
versy as  to  the  essential  terms  of  the  contract  upon  which 
the  defendant  sold  the  land.  The  dispute  was  in  respect  to 
whether  the  agreement  to  sell  was  with  Dorothea  or  her 
husband,  and  whether  a  land  contract  was  to  be  given,  or 
the  lease  with  an  option  to  purchase,  which  in  effect  was  to 
accomplish  all  the  purposes  of  a  land  contract,  and  as  to 
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whether  defendant  was  entitled  to  deduct  from  the  proceeds 
of  the  forty  acres  of  land  any  further  sum  than  was  allowed 
by  the  court.  These  disputed  questions  are  all  found  in 
plaintiflfs'  favor  on  the  evidence. 

Defendant  acknowledged  that  he  had  treated  the  forty  as 
his  own  by  giving  a  long  lease,  with  an  option  to  purchase, 
and  that  in  a  pretended  settlement  with  the  plaintiff  Amund 
he  admitted  that  he  was  chargeable  with  $1,100  therefor. 
So,  if  the  finding  that  defendant  sold  the  land  for  $1,100  is 
not  strictly  accurate,  defendant  is  not  prejudiced  thereby. 
His  conduct  with  reference  to  the  land  was  such  as  to  war- 
rant the  court  in  holding  him  liable,  the  same  as  if  an  actual 
sale  of  the  land  had  been  made.  After  having  made  a  long 
lease  of  the  forty  without  consent  of  \Afi\nt\^  Dorothea^  with 
an  option  to  the  lessee  to  purchase  it,  and  claiming  to  be 
the  owner  thereof,  and  acknowledging  liability  therefor  for 
the  sum  of  $1,100,  he  cannot  complain  that  the  court  charged 
him  accordingly. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  State  ex  bel.  Emberson,  Appellant,  vs.  Byrne,  Re- 
spondent. 

November  18  —  Deceviber  10, 1897, 

Municipal  corporations:  Powers  of  acting  mayor:  When  term  of  office 
commences:  Custom, 

1.  Under  sec.  3,  subch.  Ill,  of  the  charter  of  the  city  of  La  Crosse  (ch. 
162,  Laws  of  1887),  and  sec.  4,  subch.  II,  of  the  same  act,  the  mayor 
of  the  city  can  perform  no  official  duty  while  absent  from  the 
city.  Consequently  the  appointment  of  a  board  of  police  and  fire 
commissioners  by  virtue  of  ch.  247,  Laws  of  1897,  is  void,  if  made 
by  him  while  so  absent. 

1L  The  president  of  the  common  council  being  authorized  to  execute 
all  the  powers  and  perform  all  the  duties  of  the  mayor  during 
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that  oflSciars  absence  from  the  city,  the  appointment  by  him  of  a 
board  of  police  and  fire  commissioners,  when  acting  mayor  in  such 
a  case,  was  legal  and  valid. 
8.  It  being  the  uniform  custom  in  this  state  for  old  officers  to  go  out 
of,  and  newly  elected  officers  to  come  into,  office  at  noon  of  the 
day  appointed  by  law  for  the  terra  to  commence,  hddt  that  such 
custom  contravenes  no  statute  and  has  the  force  of  law. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.    Affirmed. 
•    The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  A.  K  Bleekman 
and  Ray  S.  Jieidy  and  oral  argument  by  A.  K  Bleekman 
and  K  ZT.  Bloomingdale,  They  argued,  among  other  things, 
that  the  mayor  is,  by  the  charter  of  La  Crosse,  the  head  of 
the  police  and  the  chief  executive  officer.  Under  ch.  247, 
Laws  of  1897,  in  a  city  of  this  class,  the  mayor  has  the  sole 
power  to  appoint  the  board  of  police  and  fire  commissioners. 
An  appointment  by  the  mayor  in  office  when  that  act  took 
effect  must  be  presumed  to  be  regular  and  legal  and  not  in 
excess  of  his  authority.  Tiedeman,  Mun.  Corp.  §  77;  Peo- 
ple ex  rel,  Aity,  Gea,  v.  ClingaUy  5  Cal.  389;  State  ex  rd. 
Reeves  v.  Ferguson^  31  N.  J.  Law,  107,  119;  Throop,  Pub. 
Off.  658;  Mandeville  v.  Reynolds,  68  N.  Y.  628,  636.  The 
question  how  the  mayor  exercised  his  discretion  in  making 
this  appointment  cannot  be  raised  in  the  court.  Marhury 
V.  Madison,  1  Cranch,  137, 170,  171 ;  Oswego  Falls  Bridge 
Co.  V,  Fish,  1  Barb.  Ch.  647;  State  ex  rel.  Kennedy  v.  Mo- 
Garry,  21  Wis.  496,  497.  The  acts  of  officers  de  facto,  while 
in  office,  are  valid  as  to  the  public  and  third  persons,  and 
cannot  be  inquired  into  collaterally.  State  ex  rel.  Knowlton 
V.  Williams,  5  Wis.  308,  313;  lask  v.  U.  S.  1  Pin.  77,  80 
Tolle  V.  Stone,  id.  230,  232,  233;  In  re  Boyle,  9  Wis.  264 
Dean  v.  Gleason,  16  id.  1,  18;  State  v.  Bloom,  17  id.  621 
Stdte  ex  rel.  Wood  v.  GoldstucJcer,  40  id.  124,  129;  Chicago 
<b  N.  W.  R.  Co.  V.  Langlade  Go.  66  id.  614,  625,  629;  Cole  v. 
Voi*98  — 2 
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Black  River  Falls,  57  id.  110;  In  re  Radl,  86  id.  645;  Bed- 
ford v.  Rice,  58  N.  H.  446;  People  ex  rel.  Bush  v.  Collins^ 
7  Johns.  549;  People  v.  White,  24  Wend.  520,  525;  Cocke  v. 
HaZsey,  16  Pet.  71,  85 ;  Bucknam  v.  Ruggles,  15  Mass.  180. 
Appointments  by  de  facto  officers  are  held  good.  Staie  ex  rel. 
Whitheck  v.  Ailing,  12  Ohio,  16;  Staie  ex  rel.  Newman  v. 
Jacobs,  17  id.  143;  People  ex  veil.  Norfleet  v.  Staton,  73  N.  C. 
646;  Mallett  v.  Uncle  Sam  O.  cfe  S,  M.  Co.  1  Nev.  188;  Peo- 
pie  ex  rel.  Hodgkinson  v.  Stevens,  5  Hill,  616,  630;  In  re^ 
Burke,  76  Wis.  357.  The  powers  of  the  president  of  the 
council  under  the  charter  are  merely  those  of  a  temporary, 
emergency  officer,  to  do  in  place  of  the  mayor  things  to  be 
done  at  a  particular  time  when  the  mayor  is  unable  to  do 
them.  Only  such  an  absence  from  the  city  as  will  render 
the  mayor  unable  to  perform  his  duties  is  intended  to  give 
the  president  power  to  act.  Mayor  of  Detroit  v.  Moran,  46 
Mich.  213;  People  ex  rel.  Wood  v.  Lacomhe,  99  N.  Y.  43. 
At  the  time  the  appointment  was  made  by  the  president,  he 
was  not  a  city  officer,  his  term  having  expired  at  midnight 
previous  thereto.  Custom  cannot  change  the  law  as  to  the 
time  of  taking  office.  Throop,  Pub.  Off.  sec.  322;  Vogel  v. 
State  ex  rel.  laud,  8  N.  E.  Kep.  164;  State  v.  Mounts,  15  L. 
K.  A.  243,  248;  State  ex  rel.  Warden  v.  Knight,  82  Wis.  151, 
159. 

For  the  respondent  there  was  a  brief  by  Higlee  <&  BungCy 
and  oral  argument  by  E.  C.  Ilighee. 

Cassoday,  C.  J.  This  is  an  action  of  quo  warranto,  brought 
by  the  relator,  to  oust  the  defendant  from  the  possession  of 
the  office  of  chief  of  police  in  La  Crosse,  on  the  ground  that 
the  relator  is  rightfully  entitled  to  the  office.  Issue  being 
joined  and  trial  had,  the  court  found  in  favor  of  the  defend- 
ant; and,  from  the  judgment  entered  thereon,  the  relator 
brings  this  appeal. 

It  appears  from  the  record,  and  is  found  by  the  court  or 
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admitted,  that  April  17, 1897,  D.  Frank  Powell  was  mayor 
of  La  Crosse,  having  been  elected  in  April,  1895,  and  contin- 
ued to  be  such  until  April  20,  1897,  when  his  term  of  oflBce 
expired ;  that  J.  B.  Murray  was  an  alderman  and  president 
of  the  common  council,  having  been  elected  such  president 
October  11, 1896,  and  continued  to  be  such  until  April  20, 
1897,  wheq  his  term  of  office  expired ;  that  the  defendant, 
Hugh  H,  Bymej  was  chief  of  police  and  had  been  for  sev- 
eral years,  and  that  his  term  of  office  was  not  to  expire  until 
October,  1897;  that  ch.  247,  Laws  of  1897,  was  published  and 
went  into  effect  April  17,  1897;  that  in  and  by  that  act  it 
was,  in  effect,  provided  that  in  all  cities  of  the  second  and 
third  classes  there  shall  be  a  board  of  police  and  fire  com- 
missioners, consisting  of  four  citizens,  not  more  than  two 
of  whom  shall  belong  to  the  same  political  party  when  ap- 
pointed, to  be  appointed  by  the  mayor  before  the  first  Mon^ 
day  of  May,  1897;  that  thereafter  no  person  should  be 
appointed  to  any  position,  either  on  the  police  force  or  in 
the  fire  department  in  any  such  city,  except  with  the  ap- 
proval of  such  board ;  that,  as  soon  as  possible  after  the  first 
members  of  the  board  shall  enter  upon  their  office,  they  shall 
prepare  and  adopt  such  rules  and  regulations  to  govern  the 
selection  and  appointment  of  persons  to  be  thereafter  era- 
ployed  in  either  the  police  or  fire  department  of  the  city  as, 
in  their  judgment,  should  be  adapted  to  secure  the  best  serv- 
ice for  the  public  in  each  department;  that  in  April,  1897, 
James  McCord  was  duly  elected  mayor  of  the  cit}^  and  quali- 
fied as  such,  and  at  noon  April  20,  1897,  entered  upon  and 
took  possession  of  his  office  as  such  mayor;  that  April  11, 
1897,  said  Powell  departed  from  La  Crosse,  and  went  to  his 
office  in  St.  Paul,  Minnesota,  and  at  no  time  returned  to 
La  Crosse,  nor  to  this  state,  until  after  April  21,  1897,  and 
during  all  that  time  he  was  continuously  absent  from  the 
state  of  Wisconsin;  that  April  19, 1897,  Powell,  at  his  office 
in  St.  Paul,  made  an  appointment  in  writing,  appointing 
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George  E.  Powell,  William  E.  Finch,  David  H.  Palmer,  and 
F.  R.  Hickish  the  fire  and  police  commissioners  in  and  for 
the  city  pursuant  to  ch.  247;  that  April  20, 1897,  the  per- 
sons so  appointed  filed  their  oaths  of  oflSce,  and  thereafter 
assumed  to  act  as  such  commissioners;  that  April  20, 1897, 
at  10  o'clock  a.  m.  of  that  day,  said  James  B.  Murray,  as 
president  of  the  council  and  acting  mayor  of  the.  city,  and 
while  presiding  over  the  last  meeting  of  the  old  council,  ap- 
pointed in  writing,  and  announced  to  the  council  then  in  ses- 
sion the  appointment  of,  Joseph  "W.  Losey,  James  J.  Hogan, 
I.  H.  Moulton,  and  John  Dengler  as  police  and  fire  commis- 
sioners in  and  for  the  city,  pursuant  to  ch.  247,  and  then  and 
there  tiled  such  appointment  in  writing;  that  April  22, 1897, 
the  persons  so  appointed  by  Murray  duly  filed  their  oaths 
of  office,  as  required  by  the  charter;  that  April  27,  1897, 
McCord,  as  mayor,  appointed  four  other  persons  as  such  com- 
missioners; that  April  28,  1897,  the  persons  appointed  by 
McCord  duly  filed  their  oaths  of  oflSce;  that  each  of  the 
three  boards  so  appointed  had  duly  adopted  rules  and  regu- 
lations as  required  by  ch.  247;  that  May  3, 1897,  the  board 
appointed  by  Murray  organized  as  such  board,  and  there- 
after and  ever  since  have  assumed  to  act  and  be  such  board; 
that  May  3,  1897,  the  persons  so  appointed  by  McCord  or- 
ganized as  a  board,  and  ever  since  have  assumed  to  act  as 
such ;  that  May  25,  1897,  the  persons  so  appointed  by  Pow- 
ell appointed  the  relator  as  chief  of  police  in  and  for  the 
cit}' ;  that  May  26,  1897,  the  relator  filed  his  oath  of  office, 
and  gave  the  requisite  bond,  and  demanded  the  possession 
of  the  office  from  the  defendant,  who  refused  to  deliver  such 
possession  to  the  relator;  that  June  14,  1897,  the  board  so 
appointed  by  Murray  filed  a  written  appointment  of  the  de- 
fendant as  chief  of  police  of  the  city ;  that  the  defendant 
thereupon  filed  his  oath  of  office  as  chief  of  police  of  the 
city,  and  duly  made,  executed,  and  filed  the  requisite  bond. 
The  charter  required  every  new  common  council,  at  their 
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first  meeting,  to  elect  one  of  their  number  president,  and 
further  provided,  in  effect,  that,  in  the  absence  of  the  mayor, 
the  president  should  preside  over  the  meetings  of  the  com- 
mon council,  and,  during  the  absence  of  the  mayor  from  the 
city  or  his  inability  from  any  cause  to  discharge  the  duties 
of  his  oflBce,  the  president  should  execute  all  the  powers  and 
discharge  all  the  duties  of  the  mayor;  and  that  in  the  case 
of  any  vacancy  in  the  oflSce  of  mayor,  if  no  new  election 
should  be  ordered,  the  duties  of  the  mayor  should  be  per- 
formed until  the  end  of  the  term,  as  therein  provided  in  case 
of  the  absence  of  the  mayor  or  his  inability  to  act.  Sec.  3, 
subch.  Ill,  ch.  162,  Laws  of  1887,  and  sec.  4,  subch.  II,  of  the 
same  act.  It  is  clearly  implied  from  such  language  that  the 
mayor  shall  perform  no  oflScial  duty  as  mayor  while  absent 
from  the  city ;  certainly  not  while  absent  from  the  state. 
This  seems  to  be  abundantly  supported  by  authority.  Wil- 
cox V.  Johnson^  34  Kan.  655;  Atchison,  T,  cfe  S,  F.  R,  Co.  v. 
Rice,  36  Kan.  593;  Beamer  v.  Winter,  41  Kan.  297;  Share 
V.  Anderson,  7  Serg.  &  E.  43;  S,  <7.  10  Am.  Dec.  421 ;  Brown 
V,  McCormick,  28  Mich:  215;  People  v,  Burt,  51  Mich.  199. 
The  mayor  was  absent  from  the  state  at  the  time  ch.  247 
went  into  effect,  and  continued  absent  until  after  his  term 
of  oflBce  had  expired.  This  being  so,  there  can  be  no  ques- 
tion but  that  Murray,  as  the  president  of  the  common  coun- 
cil and  acting  mayor,  had  authority  to  appoint  the  board  of 
commissioners  as  and  when  he  did.  G* Molly  v.  McGinny 
53  Wis.  353. 

The  term  of  office  of  the  new  mayor  (McCord)  and  the 
new  common  council  "commenced  on"  April  20, 1897.  Laws 
of  1887,  ch.  162,  subch.  II,  sec.  2.  The  terms  of  our  state  of- 
ficers commence  on  the  first  Monday  in  January  next  suc- 
ceeding their  election.  S.  &  B.  Ann.  Stats,  sec.  128.  Under 
that  statute  it  has  been  the  uniform  custom  for  the  old  offi- 
cers to  go  out,  and  the  new  officers  to  come  in,  at  noon  of 
that  day.    The  same  custom  prevails  under  similar  federal 
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statutes.  R.  S.  of  U.  S.  sec.  152.  Such  custom  contravenes 
no  statute,  and  has  the  force  of  law.  State  ex  rel,  Hudd  v. 
Timme,  54  Wis.  340;  Wright  v.  Forrestal,  65  Wis.  341.  It 
follows  that  McCord  and  the  new  common  council  did  not  go 
into  oflBce  until  noon  of  April  20,  1897.  At  that  time  the 
board  of  commissioners  had  been  legally  appointed  by  Mur- 
ray, as  president  of  the  common  council  and  acting  mayor, 
in  the  absence  of  Mayor  Powell  from  the  state.  It  follows 
that  the  attempt  to  appoint  such  board  of  commissioners  by 
Mayor  Powell  while  in  Minnesota  was  a  nullity.  It  also 
follows  that,  prior  to  the  time  when  Mayor  McCord  and  the 
new  common  council  came  into  office,  the  board  had  been 
legally  appointed;  and  hence  the  attempt  to  appoint  an- 
other board  by  McCord  was  ineffectual.  Manifestly,  the 
relator  is  not  entitled  to  the  office  of  chief  of  police  as  against 
the  defendant, 

Bij  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


School  Distbiot  No.  4  of  the  Town  of  CAMPBELt,  Appel- 
lant, vs.  Baier  and  another,  Kespondents. 

JVbremter  18  —  December  10, 1897, 

School  district  board:  Meetings:  Defective  call:  Void  contract:   Unaur 
thorized  payment  by  treasurer, 

1.  A  special  meeting  of  a  school  district  board  attended  only  hy  two 

of  the  members,  who  had  called  the  meeting  by  serving  on  the 
third  member  a  notice  which  failed  to  state  the  place  where  it  was 
to  be  held,  was  not  a  legal  meeting. 

2,  A  contract  with  a  teacher  attempted  to  be  authorized  at  such  meet- 

ing is  void,  especially  with  one  not  holding  a  certificate  authoriz- 
ing her  to  teach;  and  if  the  treasurer  pays  the  salary  of  such 
teacher  without  the  proper  order  of  the  clerk  therefor,  he  and  his 
surety  are  liable  on  liis  bond. 
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Appbal  from  a  judgment  of  the  circuit  court  for  La  Orosse 
county :  O.  B.  Wyman,  Circuit  Judge.    lieversed. 

This  is  an  action  brought  to  recover  $270.93,  on  the  bond 
of  the  defendant  August  Baier  as  treasurer  of  the  plaintiff 
school  district,  the  defendant  Dawson  being  surety  upon  the 
said  bond. 

The  facts,  in  brief,  as  they  appeared  upon  the  trial,  are 
that  the  defendant  was  treasurer  of  the  plaintiff  district  for 
the  term  of  three  years,  and  gave  the  bond  in  suit,  which 
was  signed  by  Dawson  as  surety,  and  was  conditioned  for 
the  faithful  discharge  of  the  duties  of  his  otSce  as  treasurer, 
and  that  he  should  "  well  and  truly  pay  over  to  the  person 
or  persons  entitled  thereto,  upon  the  proper  order  therefor, 
all  sums  of  money  which  shall  come  into  his  hands  as  treas- 
urer of  said  district,  and  shall,  at  the  expiration  of  his  term 
of  oflBce,  pay  over  to  his  successor  in  oflBce  'all  moneys  re- 
maining in  his  hands  as  such  treasurer."  During  the  year 
beginning  in  July,  1894,  he  received,  as  treasurer,  the  sum 
of  $351.92,  and  paid  out  the  sum  of  $270.93,  without  any 
order  from  the  clerk  or  director  for  such  payment.  In  de- 
fense of  such  payments,  it  was  shown  that  on  August  6, 1894, 
the  defendant  BaieVy  as  treasurer,  and  one  Hermann,  who 
was  director  of  the  school,  served  upon  William  Peters,  the 
clerk  of  the  district,  the  following  notice: 

"  Mr.  Williams  Peters, 

''Dear  Sir:  The  school  board  will  meet  August  7th,  at 
seven  o'clock  p.  m.,  to  hire  and  make  a  contract  for  a  teacher. 

[Signed]     ''Adgust  Baieb. 

"Fred  Hermann." 

Peters  did  not  attend  this  meeting,  but  Baier  and  Her- 
mann met  and  attempted  to  make  a  contract  with  Mary 
Lamb  to  teach  the  school  for  seven  months.  There  is  no 
proof  which  shows  that  Mary  Lamb  had  a  certificate  to  teach 
at  the  time  of  the  contract,  but  she  procured  one  on  the  4th 
of  September  following.    She  commenced  to  teach  the  school 
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in  October,  and  did  actually  teach  the  same  for  seven  months ; 
but  no  meeting  of  the  district  board  was  held  during  the 
year,  nor  were  any  orders  drawn  by  the  clerk  or  director 
during  the  year.  The  defendant  Baier^  however,  paid  the 
salary  of  the  teacher  for  seven  months,  at  $34  per  month, 
and  also  paid  all  other  incidental  expenses  of  the  school  at 
that  time,  without  any  orders.  At  the  annual  school  dis- 
trict meeting  held  on  the  1st  of  July,  1895,  the  treasurer's 
report  was  rejected  and  disallowed,  for  the  reason  that  he 
presented  no  vouchers.  At  a  special  school  meeting  held 
on  the  31st  of  August,  1895,  it  appears  that  the  treasurer's 
report  was  read,  and  on  motion  adopted. 

Upon  these  facts,  both  parties  moved  that  the  court  direct 
a  verdict.  The  court  overruled  the  plaintiff's  motion,  and 
granted  the  defendants';  and  from  judgment  dismissing  the 
complaint  the 'plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Highee  cfe  Bunge^ 
and  oral  argument  by  E,  C.  Highee, 

For  the  respondents  there  was  a  brief  by  (7.  L,  Hood  and 
TFm.  S,  Burroughs^  and  oral  argument  by  Mr.  Hood. 

WiNSLow,  J.  The  statutes  governing  the  duties  of  school 
district  officers  are  very  specific,  and  wisely  so.  The  dis- 
trict board  is  composed  of  the  director,  treasurer,  and  clerk. 
Meetings  of  the  board  may  be  called  by  any  two  members 
by  serving  on  the  other  member  a  written  notice  of  the  time 
and  place  of  the  meeting  twenty -four  hours  before  the  meet- 
ing. No  act  of  the  board  ia  valid  unless  voted  at  a  meeting 
of  the  board.  R.  S.  sec.  432.  The  hoard  shall  contract  with 
duly  qxialified  teachers.  No  contract  with  any  person  not 
holding  a  diploma  or  certificate  authorizing  him  to  teach 
shall  he  valid.  E.  S.  sec.  438.  The  duty  of  the  clerk,  among 
other  things,  is  to  draw  orders  on  the  treasurer  for  money 
in  payment  of  the  wages  of  duly  qualified  teachers  who  have 
been  employed  by  the  board,  and  have  taught  the  school  of 
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the  district;  also,  to  draw  orders  for  other  legally  author- 
ized expenses.  R.  S.  sec.  446.  The  duty  of  the  director, 
among  other  things,  is  to  countersign  all  orders  legally 
drawn  by  the  clerk  upon  the  treasurer,  and  to  prosecute  the 
treasurer's  bond  in  case  of  breach.  R.  S.  sec.  442.  The 
duty  of  the  treasurer,  among  other  things,  is  to  receive  and 
hold  all  the  school  moneys  of  the  district,  and  to  "  pa}'^  all 
money  received  by  him  on  the  order  of  the  clerk  counter- 
signed by  the  director,  and  not  oilierwiseP  R.  S.  sec.  444. 
In  the  present  case  the  meeting  of  August  7  was  not  le- 
gally called,  because  the  notice  did  not  fix  the  place  of  meet- 
ing. There  were  but  two  members  of  the  board  present, 
and  the  other  member  of  the  board  had  not  been  notified  of 
the  meeting,  as  the  law  requires.  Hence  it  was  not  a  legal 
meeting,  and  the  contract  with  Miss  Lamb,  attempted  to  be 
authorized  at  the  supposed  meeting,  was  void.  Not  only 
was  the  contract  with  Miss  Lamb  void,  but  the  clerk  never 
issued  a  warrant  authorizing  the  treasurer  to  pay  her  any 
salary.  The  treasurer's  duty  is  fixed  by  the  statute.  He  is 
to  pay  out  money  only  upon  the  order  of  the  clerk,  properly 
countersigned.  It  is  not  his  business  to  speculate  upon  and 
decide  what  claims  against  the  district  are  equitable  or  just. 
There  is  one  certain  guide  which  he  has  to  go  by,  and  which 
will  protect  him,  and  that  is  the  rule  of  the  statute.  He  is 
not  vested  with  any  discretion  as  to  the  payment  of  a  claim 
when  the  claimant  possesses  no  order  signed  by  the  clerk 
and  countersigned  by  the  director.  In  the  present  case,  not 
on]}»'  was  there  no  order,  but  there  was  no  valid  contract 
.  ever  made  with  the  teacher  which  would  justify  the  issuance 
of  an  order.  But  it  is  enough  that  there  was  no  order.  The 
result  may  be  hard  in  the  present  case,  but  the  rule  is  a 
salutary  one.  The  treasurer  must  account  for  the  moneys 
which  he  has  paid  out  without  warrant  of  law. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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NuTTiNa,  Respondent^  vs.  Minnesota  Fire  Insur/lnoe  Com- 
pany, Appellant. 

November  IS^Decerhber  10, 1897. 

Insurance:  Delivery  of  policy:  Parol  evidence. 

1.  An  insurance  agent,  on  handing  a  policy  to  the  broker  who  was 

acting  for  the  insured,  said  that  he  would  like  to  keep  it  a  few 
days  until  he  knew  whether  the  insurer  would  carry  the  risk,  and 
then  took  it  away  and  retained  it,  and  did  not  notify  the  broker 
of  the  insurer's  refusal  to  carry  the  risk.  Held,  that  there  was  no 
completed  contract  of  insurance,  because  the  policy  was  never  de- 
livered. 

2.  Parol  evidence  is  admissible  to  show  that  a  writing,  which  is  in 

form  a  complete  contract,  of  which  there  has  been  a  manual  tra- 
'dition,  was  not  to  and  did  not  become  a  binding  contract  until  the 
performance  or  occurrence  of  some  condition  precedent  resting  in 
parol. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
-county:  O.  B.  Wyman,  Circuit  Judge.     Reversed. 

This  action  was  brought  for  the  recovery  of  a  loss  sus- 
tained by  the  plaintiff  on  his  hotel  building  and  barn  at  JJid- 
way,  Wisconsin,  under  a  policy  alleged  to  have  been  issued 
by  the  defendant  company  to  him,  set  out  in  the  complaint; 
and  the  question  vital  to  the  case  is  whether  the  alleged 
policy  ever  became  an  operative  and  binding  contract,  the 
defendant  denying  that  it  was  ever  in  force. 

Harrison  Griswold  testified  on  behalf  of  the  plaintiff,  in 
substance,  that  he  was  a  member  of  the  firm  of  Haloway  & 
Griswold,  in  the  insurance  business,  about  three  years;  and 
that  the  firm  received  from  the  plaintiff  a  verbal  application  ' 
about  September  26,  1895,  for  some  insurance;  and  that  he 
told  plaintiff  they  could  not  insure  the  property,  but  that  he 
thought  Magill  &  Burke  would  carry  it,  as  they  had  carried 
it  one  year  before.  He  applied  for  $1,000  insurance,  and 
left  with  them  the  money  to  pay  for  it.    Before  October  Ist, 
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M'itness  met  Mr.  Barke  on  the  sidewalk,  and  talked  about 
the  risk  in  question.  "  He  asked  me  if  they  wanted  it  re- 
newed, and  I  said, '  Yes.'  He  said  he  could  not  put  it  in  the 
same  company  that  he  had  carried  it  in  the  year  before,  but 
would  put  it  in  another  company.  I  said  that  would  be  all 
right.  The  next  time  I  saw  him,  he  brought  the  policy  over 
to  my  office,  and  laid  it  on  the  table.  I  took  down  the  num- 
ber, in  my  register,  of  the  policy,  and  then  he  said  he  would 
like  to  keep  it  a  few  days,  because  he  did  not  know  whether 
the  company  would  carry  it  or  not^  as  other  companies  had 
refused  to  carry  country  property.  So  he  took  the  policy 
home  with  him,  but  was  to  let  me  know  whether  the  com- 
pany carried  it  or  not."  Witness  did  not  think  he  informed 
him  at  that  time  that  the  policy  had  been  paid  for.  They 
*'  had  been  dealing  with  the  firm  of  Magill  &  Burke,  so  that 
charges  were  made  against  our  firm  for  policies  issued  at 
our  request."  They  had  carried  this  same  property  before. 
"  I  didn't  hear  anything  about  that  policy  till  after  the  fire. 
I  then  went  over  to  Mr.  Burke's  office  to  see  about  the  pol- 
icy. I  was  informed  there  that  the  policy  had  been  can- 
celed. I  had  never  heard  anything  of  the  cancellation  of 
that  policy  prior  to  that  time.  The  premium  that  I  re- 
ceived from  the  plaintiff  was  in  my  possession  all  the  time. 
I  never  paid  it  to  Magill  &  Burke.  Met  Burke  on  the  street 
a  number  of  times  after  he  took  the  policy  away.  I  never 
asked  him  anything  about  it.  I  never  oflfered  to  pay  Magill 
&  Burke  any  premium  on  this  policy.  I  don't  think  they 
ever  presented  a  bill.  My  idea  was  that  he  had  sent  the 
policy  up  to  Mr,  Nuttiiig.  He  didn't  deliver  the  policy  to 
me.  I  know  positively  that  that  policy  was  never  Jeft  in 
my  office  for  any  length  of  time.  It  was  not  in  my  office 
from  the  1st  to  the  10th  of  October.  It  Was  like  this:  He 
brought  the  policy  in  to  me.  I  took  the  number  down  as  I 
have  it  in  this  book,  and  he  said  he  would  like  to  keep  it 
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two,  three,  or  four  days,  to  see  whether  the  company  would 
carry  it  or  not.  If  they  didn't,  he  would  let  me  know.  That 
is  customary.  I  understood  he  would  bring  the  policy  back 
to  me." 

At  the  close  of  the  testimony  the  defendant  moved  for  a 
nonsuit  upon  the  ground  that  the  testimony  showed  that  the 
policy  was  never  delivered  to  take  effect.  This  motion  was 
denied. 

James  C.  Moody,  secretary  of.  the  defendant  company, 
testified  that  a  book  which  he  produced  showed  a  daily  re- 
port from  Magill  &  Burke  on  the  property  owned  by  Mr. 
Nutting,  The  entry  is  as  follows:  "The  number  is  54,557, 
void.  (7.  TF.  Nutting^  dwelling  and  barn,  Midway,  Wis.,  Oct. 
5,  1895,  one  year  1896, —  $1,000.  I  cannot  state  from  that 
when  that  daily  report  was  received  at  our  oflBce.  The  first 
record  was  placed  here  when  the  daily  report  came  in,  and 
the  second  one,  marked  void,  and  erased,  was  on  account  of 
the  policy  having  come  in  as  void, —  not  in  force.  I  judge 
that  the  policy  was  marked  void  after  the  policy  came  back 
to  us, —  from  the  record." 

Mr.  Burke,  of  the  firm  of  Magill  &  Burke,  testified  to  the 
request  of  Mr.  Griswold  to  renew  the  insurance  on  the  prop- 
erty. He  told  him  that  they  could  not,  as  they  were  not 
agents;  that  they  had  one  company  writing  outside  business 
(the  Minnesota  Fire\  but  it  was  questionable  whether  they 
would  take  the  hotel  risk  at  Midway,  and  he  said  that  he 
would  submit  the  question  to  them,  write  the  policy,  and 
send  in  a  report  right  away,  so  they  would  have  time,  ^^  be- 
fore the  policy  goes  into  effect,  to  either  accept  or  decline  the 
risk."  He  said  that  was  all  right.  This  was  October  1st. 
Their  policy  expired  on  the  5th.  "  We  wrote  the  report  and 
sent  it  oflf  on  the  Ist.  The  record  of  the  compact  oflSce  shows 
our  report  \vent  through  on  the  1st.  I  got  a  reply  on  the 
3d  as  follows: 
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*  Minneapolis,  Oct.  3,  1895. 
^  Messrs.  H.  B.  Magill  &  Burke, 

*  La  Crosse,  Wis. 
*Dear  Sirs:  54,557,  (7.  W.  Nutting.  W^  are  in  receipt  of 
above  daily  report,  covering  a  thousand  dollars  in  Midway, 
Wis.  We  beg  to  say  we  are  not  writing  outside  business  in 
your  section  in  towns  of  less  than  300  population.  We  there- 
fore have  to  ask  you  to  relieve  us  of  liability  under  above 
policy.  Send  same  to  us  at  your  earliest  convenience. 
*  Very  truly  yours, 

*  James  C.  Moody, 

*  Sec'y  &  Manager.' " 
Further  testifying,  the  witness  Burke  said :  "  At  the  time 
we  sent  oflF  the  report,  we  wrote  the  policy  on  the  1st  day 
of  October,  and  I  delivered  it  in  person  to  Mr.  Griswold  on 
that  day.  Told  him,  when  I  handed  it  to  hira,  pretty  much 
what  I  told  him  when  he  gave  us  the  order  for  the  insur- 
ance,—  that  it  was  doubtful  whether  the  company  would 
carry  it,  and  I  would  like  to  have  him  hold  the  policy,  and 
not  deliver  it  to  Nutting^  till  we  got  word  from  the  com- 
pany, one  way  or  the  other,  about  it.  He  said  he  would  do 
so.  Upon  receipt  of  this  letter,  as  soon  as  I  got  through 
with  my  mail,  on  the  same  day,  I  took  this  letter,  and  started 
over  to  Mr.  Gris wold's  office,  for  the  purpose  of  telling  him 
^4iat  the  company  had  written.  I  met  Mr.  Griswold  on  the 
•corner  between  our  office  and  the  tobacco  store,  showed  him 
the  letter,  and  asked  for  the  return  of  the  policy.  He  re- 
marked to  me :  *  I  suppose  we  are  entitled  to  five  days,  under 
the  terms  of  the  policy.'  I  said :  '  Inasmuch  as  this  policy 
has  not  taken  effect,  I  guess  you  are  not  entitled  to  any  con- 
sideration of  that  kind.'  He  said  he  would  send  the  policy 
over  right  away.  We  did  not  get  policy  immediately.  Dur- 
ing the  next  four  days  I  went  over  to  his  office  three  or  four 
times  before  we  got  in.  He  was  off  on  insurance  business. 
I  met  him  two  or  three  times  on  the  street,  and  told  him  we 
would  like  to  get  the  policy.     On  the  9th,  not  having  re- 


Digitized  by 


Google 


30  SUPREME  COURT  OF  WISCONSIN.  [98 

Nutting  vs.  Minnesota  Fire  Ina  Ca 

ceived  the  policy,  I  wrote  the  company  the  letter,  a  copy  of 
which  we  have  here.  I  got  the  policy  on  the  10th.  Mr. 
Griswold  brought  it  into  my  oflBce  as  I  stood  at  ray  desk. 
I  turned  it  over  to  our  policy  clerk,  to  be  returned  through 
the  usual  channel,  which  was  through  our  corapact  office, 
and  it  was  returned  in  that  way.  When  the  policy  was 
written,  we  charged  it  up  to  Ilaloway  &  Griswold;  and, 
when  it  was  brought  back,  we  credited  the  policy  back." 

On  behalf  of  the  defendant  a  letter  written  by  Magill  & 
Burke  to  the  insurance  company  October  9, 1895,  was  put  in 
evidence  as  follows; 

"Oct.  9th,  1895. 
"  Jas.  G.  Moody, 

"Mgr.  of  Minnesota  Fire  Ins.  Co., 
"  Minneapolis,  Minn. 

"Dear  Sir:  Referring  to  your  favor  of  Oct.  3rd,  ordering 
cancellation  of  54,557, —  G.  W.  Nutting^ —  we  have  given 
formal  notification  of  the  cancellation  of  this  policy,  and 
will  doubtless  receive  the  policy  within  a  day  or  so. 
"  Yours  truly, 

"H.  B."  Magill  &  Burke." 

Mr.  Griswold,  recalled,  testified  that  Mr.  Burke  never 
showed  him  the  letter  of  the  defendant  company,  or  any 
other  pertaining  to  the  policy ;  that  he  never  notified  him 
in  any  way  that  the  policy  had  been  canceled,  or  that  it  was 
not  to  go  into  effect;  that  he  did  not  know  anything  about 
this  until  after  the  fire;  that  he  never  saw  the  policy  after 
he  took  it  away ;  and  that  he  did  not  bring  it  back  to  Burke's 
office  on  the  10th  of  October. 

The  defendant's  counsel  asked  the  court  to  direct  a  ver- 
dict for  the  defendant,  which  request  was  refused.  The 
case  was  submitted  to  the  jury,  and  the  plaintiff  had  a  ver- 
dict and  judgment  for  $862.15,  from  which  the  defendant 
appealed. 

II.  W.  Chynoweth^  for  the  appellant. 

Hay  S.  Eeidy  for  the  respondent. 
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PiNNET,  J.  The  undisputed  evidence  shows  that  the  policy 
of  insurance  upon  which  the  action  is  founded  was  never 
delivered  by  the  defendant  as  a  completed  contract,  and 
that  no  contract  of  insurance  was  concluded  between  the 
parties.  It  is  evident  that  there  was  no  meeting  of  their 
minds,  in  the  legal  sense  of  the  terra.  The  evidence  of  Gris- 
wold,  the  plaintiff's  agent,  who  was  seeking  to  perfect  a 
policy  of  insurance  for  him  for  $1,000  on  the  property  in 
question,  and  for  one  year,  is  quite  decisive:  The  policy  was 
written  and  was  handed  to  him  by  Burke,  of  the  firm  of 
Magill  &  Burke,  agents  for  the  defendant.  "  He  [Burke] 
said  he  would  like  to  keep  it  a  few  days,  because  he  did  not 
know  whether  the  company  would  carry  it  or  not.  So  ho 
took  the  policy  home  with  him,  but  was  to  let  me  [Gris- 
wold]  know  if  the  company  would  carry  it  or  not."  He 
met  Mr.  Burke  on  the  street  quite  a  number  of  times  after 
he  took  the  policy  away.  "I  never  asked  him  about  it^ 
Burke  did  not  deliver  the  policy  to  me  [Griswold].  My  idea 
was  that  he  [Burke]  had  sent  the  policy  to  Nutting  [the 
plaintiff],  and  that,  if  the  company  did  not  carry  the  policy, 
that  he  [Burke]  would  let  me  know."  Burke  testified  that 
the  policy  was  written  October  1st,  and  delivered  by  him  in 
person  to  Griswold  on  that  day,  and  he  told  Griswold  when 
he  handed  him  the  policy  pretty  much  what  he  told  him 
"  when  he  gave  us  the  order  for  the  insurance, —  that  it  was 
doubtful  whether  the  company  would  carry  it,  and  I  would 
like  to  have  him  hold  the  policy,  and  not  deliver  it  to  JSfut- 
tinffy  till  he  got  word  from  the  company,  one  way  or  the 
other,  about  it.  He  said  he  would  do  so."  Burke  testified 
that  he  was  to  submit  the  question  to  them,  write  the  pol- 
icy, and  send  in  a  report  right  away,  so  they  "  would  have 
time  before  the  policy  goes  into  effect  to  either  accept  or 
decline  the  risk."  He  (Griswold)  said  that  was  all  right. 
Griswold  testified  that  Burke  said  that,  if  the  company  did 
not  carry  the  risk,  he  would  let  him  know. 
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Although  the  policy  was  placed  in  the  physical  custody 
of  Griswold,  and  he  had  a  momentary  manual  possession  of 
it,  yet  this  was  not  for  the  purpose  of  completed  delivery,  or 
to  make  the  policy  presently  operative,  but  quite  the  re- 
verse. This  result  was  what  both  Griswold  and  Burke 
sought  to  avoid,  unless  and  until  it  could  be  ascertained 
whether  the  defendant  company  would  assent  to  and  carry 
the  risk.  Accordingly,  Griswold  kept  the  money  put  into 
his  hands  to  pay  the  premium,  and  Burke  took  the  policy 
home  with  him.  The  defendant  had  not  yet  acquired 
any  right  to  the  money  of  the  plaintiff  for  the  policy;  for  it 
was  to  be  operative  upon  a  condition  that  did  not  occur, 
namely,  that  the  defendant  would  accept  the  risk.  The 
plaintiff's  agent,  Griswold,  should  have  pressed  the  matter- 
to  an  early  and  decisive  conclusion,  obtaining  a  consent 
to,  or  refusal  of,  the  risk.  The  failure  of  Burke  to  notify 
Griswold  of  the  defendant's  refusal  to  carry  it  would  not 
place  it  under  any  contract  obligation  to  the  plaintiff.  Parol 
evidence  is  admissible  to  show  that  a  writing  which  is  in 
form  a  complete  contract,  of  which  there  has  been  a  man- 
ual tradition,  was  not  to  and  did  not  become  a  binding  con- 
tract until  the  performance  or  occurrence  of  some  condition 
precedent  resting  in  parol.  lieynolds  v.  liobinson^  110  N.  Y. 
654;  JuiUiardv.  Chaffee,  92  N.  Y.  529,  535;  Benton  v.  Mar- 
tin, 52  N.  Y.  570;  Brewers'  O.  Ins.  Co.  v.  Burger,  10  Hun, 
56;  Ware  v.  Allen,  128  U.  S.  590,  595;  Bu7^ke  v.  Dulaney, 
153  U.  S.  228;  Adams  v.  Morgan,  150  Mass.  143;  Faunce  v. 
State  Ins.  Co.  101  Mass.  279. 

The  undisputed  evidence  shows  clearly  that  there  was 
never  any  delivery  of  the  policy  in  suit,  and  that  there  was 
not  a  completed  contract  of  insurance  between  the  parties. 
The  circuit  court  erred,  therefore,  in  denying  the  defend- 
ant's motion  for  a  nonsuit,  and  in  refusing  to  direct  a  verdict 
for  the  defendant. 

By  the  Court. —  The-  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Palmer  and  another,   Appellants,  vs.  The   Citt   Liveey 
Company,  Respondent. 

November  18 — December  10,  1897. 

Landlord  and  tenant:  Forfeiture  of  lease:  Waiver. 

A  lessor,  upon  default  in  the  payment  of  rent,  brought  summary  pro- 
ceedings to  recover  possession  of  the  premisea  From  a  judgment 
awarding  such  possession  to  him  the  lessee  appealed,  and  gave  an 
undertaking,  under  sec.  3368,  R.  S.,  to  stay  proceedings  during  the 
I)endency  of  the  appeal,  conditioned  to  pay  rent  during  such  pend- 
ency. Held,  that  the  lessor  did  not,  by  accepting  the  rent  secured 
by  such  unden-taking,  waive  his  right  to  insist  on  the  forfeiture  of 
the  lease  for  nonpayment  of  previous  rent 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.     Reversed. 

The  plaintiflfs  are  the  owners  of  a  livery  barn  in  the  city 
of  La  Crosse.  The  defendant  occupied  the  barn  under  a 
lease.  Rent  became  in  arrear.  The  plaintiffs  made  demand 
for  its  payment  or  the  surrender  of  the  premises.  The  de- 
fendant neither  paid  the  rent  nor  surrendered  the  premises. 
The  plaintiffs  brought  suit  for  the  possession,  and  obtained 
judgment  for  possession  of  the  premises.  The  defendant 
appealed  to  the  circuit  court,  and  gave  the  undertaking  re- 
quired by  R.  S.  sec.  3368,  to  stay  proceedings  during  the 
pendency  of  the  appeal.  This  undertaking  was  conditioned, 
among  other  things,  to  pay  rent  during  the  pendency  of  the 
appeal.  Three  months'  rent  of  the  premises  was  paid,  for 
the  time  during  the  pendency  of  the  appeal,  and  received  by 
the  plaintiffs.  Afterwards,  on  the  trial,  the  receipt  of  this 
rent  was  urged  as  a  waiver  of  the  previous  breach  in  the 
nonpayment  of  rent.  The  court  rendered  judgment  for  the 
defendant,  dismissing  the  complaint.  From  this  judgment 
the  plaintiffs  appeal. 

Vol.  98—3  ' 
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For  the  appellants  there  was  a  brief  by  Rigbee  <&  Bunge^ 
and  oral  argument  by  E.  G.  Highee. 
G.  L.  Hoody  for  the  respondent. 

Newman,  J.  The  question  is  whether  the  receipt  of  the 
rent  by  the  plaintiffs  was,  in  the  circumstances,  a  waiver  of 
their  right  to  insist  on  the  forfeiture  of  the  lease.  It  is  the 
settled  law,  no  doubt,  that  the  landlord  who,  with  knowl- 
edge of  the  breach  of  the  condition  of  a  lease  for  which  he 
has  a  right  of  re-entry,  receives  rent  which  accrues  subse- 
quently, waives  the  breach,  and  cannot  afterwards  insist  on 
the  forfeiture.  Gomher  v.  Uachett^  6  Wis.  323;  Gonger  v. 
DuryeCy  90  N.  Y.  594.  This  is  on  the  ground  that  the  land- 
lord has  an  election.  He  may  choose  whether  he  will  de- 
clare the  lease  at  an  end,  and  re-enter  at  once,  or  whether 
he  will  overlook  the  breach,  and  let  the  lease  remain  in  force. 
Of  course,  he  cannot  do  both,  for  the  two  courses  lead  in 
opposite  directions;  and,  because  the  taking  of  rent  which 
accrues  subsequently  to  the  breach  is  incompatible  with  a 
rescission  of  the  lease,  it  is  held  that  the  acceptance  of  rent, 
under  such  circumstances,  is  clear  evidence  of  an  election  to 
have  the  lease  continue  in  force.  The  rule,  being  founded 
on  the  exercise  of  his  option  by  the  landlord,  can  have  go 
place  in  a  situation  where  no  option  is  afforded  him. 

The  only  question  here  is  whether  the  rule  of  election  ap- 
plies, in  the  facts  of  this  case.  Practically  the  question  is 
whether  the  plaintiffs  were  in  a  situation  in  which  they  had 
a  choice.  If  they  had  no  choice  they  could  be  bound  by  no 
election.  The  situation  is  clear.  There  was  a  breach  of  a 
condition  of  the  lease  which  gave  the  plaintiffs  the  right  of 
re-entry.  They  elected  to  terminate  the  lease,  gave  the 
proper  notice,  and  brought  their  proper  action.  They  ob- 
tained judgment  for  restitution.  The  defendant  appealed, 
and  gave  its  undertaking.  This  undertaking  bound  it  to 
pay  the  rent,  and  gave  it  the  right  to  remain  in  possession 
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during  the  pendency  of  the  appeal.  The  plaintiffs  had  no 
option  in  the  matter.  It  is  clear  that  from  that  time  the 
occupation  of  the  defendant  was  against  the  consent  of  the 
plaintiffs.  It  was  not  referable  to  the  lease,  but  to  the  sit- 
uation created  by  the  appeal  and  undertaking,  and  could  be 
no  proper  evidence  that  the  plaintiffs  had  elected  to  waive 
their  right  to  terminate  the  lease.  So,  the  payment  and  re- 
ceipt of  the  rent  are  referable  to  the  situation,  and  not  to 
the  plaintiffs'  choice.  The  law  does  not  intend  the  absurd 
conclusion  that  the  plaintiffs  must  forego  all  rents  during 
the  pendency  of  the  appeal,  under  penalty  of  forfeiting  all 
their  rights  in  the  action.  It  has  been  at  too  much  pains  to 
secure  such  rents  to  them  for  that  conclusion.  That  a  party 
abides  by  a  situation  in  which  the  law  places  him  is  no  evi- 
dence that  the  situation  is  of  his  choice,  nor  binding  upon 
him  as  an  election. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Powell,  Appellant,  vs.  Ashland  Iron  &  Steel  Company, 

Eespondent. 

November  18 — December  10,  1897. 

Appeal:  Court  and  jury:  Master  and  servant:  Assumption  of  risk:  Con- 
tributory negligence, 

!•  Unless  the  proof  of  contributory  negligence  is  so  dear  anctdecisive 
as  to  leave  no  room  for  unbiased  and  impartial  minds  to  come  to 
any  other  conclusion,  the  question  of  such  negligence  must  be  de- 
termined by  the  jury. 

2,  A  decision  of  the  trial  court  that  the  plaintiff  in  an  action  for  a  per- 
sonal injury  by  negligence  was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  must  be  affirmed  on  appeal,  unless  it  is  clearly 
erroneous. 

8.  Evidence  showing,  among  other  things,  that  there  were  two  elevator 
shafts,  side  by  side,  in  a  dimly  lighted  place  in  a  manufacturing 
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plant,  which  had  nothing  to  prevent  approach  to  them  and  were 
dangerous,  one  elevator  going  up  while  the  other  was  coming 
down,  and  that  an  employee  who  was  perfectly  familiar  with  all 
the  facts  and  with  the  danger  of  exposing  himself  within  the 
shafts,  on  being  requested  to  place  the  dinner  pail  of  the  man  at 
the  top  upon  the  elevator  undertook  to  do  so  and  was  injured  by 
the  descending  elevator,  is  Jield  to  sustain  a  finding  by  the  trial 
court  that  he  had  assumed  the  risk  and  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence, 
4  It  is  a  general  rule  that,  where  unusual  dangers  are  known  to  the 
employee  and  he  voluntarily  assumes  them,  if  he  is  thereby  in  juted 
he  cannot  recover,  because  of  his  contributory  fault,  even  though 
the  master,  at  the  same  time,  is  guilty  of  negligence  which,  with- 
out such  assumption  of  risk,  would  have  rendered  him  liable. 

Appeal  from  a  jadgment  of  the  circuit  court  for  "Waupaca 
county :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

Action  to  recover  damages  for  personal  injuries.  Plaintiff 
was  a  man  twenty-two  years  of  age,  and  of  average  intelli- 
gence so  far  as  shown  by  the  pleadings  and  evidence.  He 
was  in  the  employ  of  defendant  in  operating  an  iron-manu- 
facturing plant.  While  so  employed  he  stepped  into  the 
lower  opening  of  an  elevator  shaft,  or  leaned  into  such  open- 
ing, for  the  purpose  of  placing  a  workman's  dinner  pail  on 
the  elevator  to  send  it  to  the  top  landing  where  such  work- 
man was  employed.  While  in  the  act  of  so  doing  the 
elevator  descended  and  struck  him,  causing  the  injury  com- 
plained of.  The  jury  rendered  a  special  verdict,  finding  all 
the  issues  in  plaintiffs  favor,  and  assessing  his  damages  at 
$3,000.  The  third  finding  was  to  the  effect  that  plaintiff 
was  not  guilty  of  contributory  negligence.  The  court,  on 
motion  of  the  defendant,  changed  such  finding  to  one  that 
plaintiff  was  guilty  of  such  negligence,  which  was  excepted 
to  by  the  plaintiff.  Judgment  was  thereupon  rendered  in 
defendant's  favor  of  no  bause  of  action,  and  the  plaintiff  ap- 
pealed. 

For  the  appellant  there  was  a  brief  by  Cate,  Saniorrij 
Lamoreux  &  Pa/rh^  with  B,  F.  O^Keefe^  of  counsel,  and  oral 
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argument  by  B,  B.  Park.  Among  other  things,  they  ar- 
gued that  the  defendant,  as  master,  not  having  provided  any 
railing,  guard,  or  fence  for  the  elevators,  as  required  by  sec. 
1635/,  S.  &  B.  Ann.  Stats.,  was  liable  for  the  injury  to  his 
employee.  Taylor  v.  Carew  Mfg,  Go,  143  Mass.  470 ;  WilUj 
V.  MuUedyy  78  N.  T.  310.  The  question  of  plaintiff's  con- 
tributory negligence  was  for  the  jury.  .  It  was  not  so  clear 
as  to  justify  the  court  in  ignoring  the  right  of  the  jury  and 
assuming  to  pass  upon  it.  Kajples  v.  Orthj  61  Wis.  531; 
Peterson  v.  Sherry  L.  Co,  90  id.  83 ;  Towrdey  v.  G,j  M,  c& 
St.  P.  B.  Co.  53  id.  633;  Salladay  v.  Dodgeville,  85  id.  318;* 
Valin  V.  M.  <&  If.  B.  Co.  82  id.  1 ;  Peopled  Bank  v.  Iforgo- 
lofskiy  75  Md.  432;  Thompson  v.  Edward  P.  AUis  Co.  89 
Wis.  529;  Jung  v.  Stevens  Pomt^  74  id.  547;  Strong  v.  Ste- 
vens Pointj  62  id.  265;  Gates  v.  Hughes^  44  id.  332;  Cumber- 
land V.  B.  Co.  u  *MauganSy  61  Md.  53.  The  plaintiff  was 
not  negligent.  He  acted  upon  proofs  such  as  would  satisfy 
an  ordinarily  intelligent  and  prudent  person  of  facts  which 
rendered  it  safe  for  him  to  act  as  he  did.  Beach,  Contrib. 
Neg.  (1st  ed.),  41 ;  Philadelphia,  W.  &  B.  B.  Co.  v.  Ander- 
son, 72  Md.  519 ;  Engel  v.  Smith,  82  Mich.  1 ;  Wheeler  v.  West- 
port,  30  Wis.  392;  Cuthhert  v.  Appleton,  24  id.  383;  Weisen- 
herg  v.  Appleton,  26  id.  56;  Bar  stow  v,  Berlin,  34  id.  357; 
Ewen  V.  C,  cfe  JV,  W.  B.  Co.  38  id.  613. 

For  the  respondent  there  was  a  brief  by  Tomkins  c&  Mer- 
rilly  and  oral  argument  by  Geo.  H,  Merrill. 

Marshall,  J.  The  sole  question  on  this  appeal  is,  Does 
the  evidence  conclusively  show  contributory  negligence  on 
plaintiff's  part?  Otherwise  that  branch  of  the  case  was  ex- 
clusively for  the  jury,  and  the  trial  court  erred  in  changing 
the  finding  in  that  regard  and  in  rendering  judgment  for  the 
defendant. 

The  general  rule  is  too  firmly  established  and  well  under- 
stood to  require  discussion  here,  to  the  effect  that  unless  the 
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proof  of  contributory  negligence  is  so  clear  and  decisive  as 
to  leave  no  room  for  unbiased  and  impartial  minds  to  come  to 
any  other  conclusion,  or,  as  it  is  sometimes  said,  so  clear  and 
conclusive  as  not  to  admit,  reasonably,  of  any  opposing  in- 
ference in  unbiased  and  unprejudiced  minds,  the  proper 
inference  to  be  drawn  must  be  determined  by  the  jury. 
DuaTm  V.  C.  <6  JST.  W,  R.  Go.  72  Wis.  523;  Winatanley  v.  (7., 
M.  <6  St  P.  R,  Co.  12  Wis.  375;  Sieinhofd  v.  C,  M.  &  St. 
P.  R.  Co.  92  Wis.  123;  Seefeld  v.  C,  M.  d&  St.  P.  R.  Co.  70 
Wis.  216;  Valin  v.  If.  cfe  JV.  R.  Co.  82  Wis.  1;  LangUff  v. 
M.  <6  P.  du  a  R.  Co.  19  Wis.  489;  JVehon  v.  C,  M.  <&  St. 
P.  R.  Co.  60  Wis.  320. 

The  learned  circuit  judge  who  presided  at  the  trial,  in  de- 
ciding the  question  under  consideration,  undoubtedly  had 
clearly  in  mind  the  familiar  principle  to  which  we  have  re- 
ferred, and,  testing  the  undisputed  facts  on  the  evidence  by 
such  rule,  concluded  that  there  could  be  but  one  reasonable 
inference  therefrom;  that  such  inference  was  unmistakable; 
and  therefore  that  the  question  was  one  of  law  which  it  was 
his  duty  to  decide;  and  he  held  accordingly.  A  decision 
thus  rendered  must  be  affirmed  on  appeal  unless  it  clearly 
appears  that  it  was  erroneous.  That  weight,  at  least,  should 
be  given  to  decisions  of  trial  judges,  even  on  questions  of 
the  kind  under  consideration.  It  is  the  uniform  rule  that 
their  determination  of  questions  of  fact  cannot  be  disturbed 
unless  against  the  clear  preponderance  of  the  evidence.  The 
reasons  for  that  rule  do  not  apply  as  strongly  to  decisions 
as  to  whether  the  inferences  to  be  drawn  from  undisputed 
facts  are  all  one  way,  but  the  opportunities  which  a  trial 
judge  has  for  determining  such  questions  are  superior  to 
those  possessed  by  the  appellate  court,  and  on  that  ground 
are  entitled  to  considerable  Aveight,  and,  where  the  question 
is  doubtful,  to  controlling  weight. 

In  the  light  of  the  foregoing  we  have  carefully  considered 
the  evidence  in  the  record  bearing  on  the  question  presented. 
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It  is  undisputed  that  there  were  two  elevator  shafts  side  by 
side,  reaching  from  about  ten  inches  below  the  level  of  the 
lower  floor  of  the  manufacturing  plant  to  a  height  of  about 
sixty-five  feet;  that  there  was  an  opening  in  each  such  shaft 
at  the  lower  floor,  about,nine  by  ten  feet;  that  the  elevators 
were  operated  by  steam  power  to  carry  charcoal  and  iron 
ore  to  the  top  of  the  furnace,  where  it  was  handled  by  work- 
men called  top-fillers;  that  the  elevators  were  operated  in 
such  a  way  that  when  one  went  up  the  other  came  down, 
and  when  one  was  at  the  top  of  the  shaft  the  other  was  in 
the  pit,  with  the  platform  at  a  level  with  the  lower  floor; 
that  an  ore  crusher  in  the  vicinity  made  so  much  noise  as  to 
render  the  working  of  the  elevator  machinery,  ordinarily, 
not  perceptible  in  the  vicinity  of  the  lower  openings  into 
the  shafts;  that  the  light  in  the  room  next  to  such  openings 
was  very  poor,  so  that  whether  the  elevators  were  up  or 
down  could  not  readily  be  seen  without  artificial  light,  es- 
pecially by  a  person  on  first  going  in  from  the  outside  of 
the  building;  that  it  was  usual  to  have  a  light  there  for  the 
use  of  the  workmen  who  filled  the  carriers  with  coal  and  ore 
and  rolled  them  onto  the  elevator  platforms  to  be  hoisted; 
that  there  was  no  protection  at  the  openings  to  prevent  a 
person  from  walking  into  the  shafts,  and  nothing  to  indi- 
cate whether  an  elevator  was  up  or  down  except  as  its  loca- 
tion could  be  discerned  by  looking  in  at  the  opening;  that 
it  was  customary  to  send  to  the  top-filler  his  dinner  pail  by 
placing  it  on  the  elevator  platform ;  that  plaintiff  was  re- 
quested to  do  that  on  the  occasion  in  question :  that  he  was 
'  perfectly  familiar  with  all  the  facts  before  detailed,  and 
knew  that  it  was  dangerous  to  expose  his  body  in  an  eleva- 
tor shaft  without  first  being  sure  that  the  elevator  was  down 
or  not  about  to  descend ;  that  all  the  risks  were  as  well  known 
to  him  as  to  the  defendant;  that  under  these  circumstances 
he  approached  the  elevator  to  place  the  filler's  dinner  pail 
on  the  elevator  platform.     Whether  he  walked  into  the 
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opening  and  was  then  struck  by  the  descending  elevator,  or 
in  attempting  to  place  the  pail  on  the  platform  leaned  over 
sufficiently  to  place  his  body  in  the  path  of  the  descending 
elevator,  is  not  certain;  but  it  is  undisputed  that  he  looked 
into  one  of  the  openings  and  saw  that  the  platform  was  not 
down;  that  he  then  looked  into  the  other,  and  supposing 
by  appearances  that  the  platform  there  was  down,  either 
walked  into  the  shaft  or  leaned  over  into  it,  when  the  eleva- 
tor descended  upon  him  causing  the  injuries  complained  of. 

The  general  rule  is  that,  where  unusual  dangers  are  known 
to  the  employee  and  he  voluntarily  assumes  them,  if  he  is 
thereby  injured  he  cannot  recover,  on  account  of  his  con- 
tributory fault;  even  if  the  master,  at  the  same  time,  is  guilty 
of  negligence  which,  without  such  assumption  of  risk,  would 
have  rendered  him  liable.  Hazen  v.  West  Superior  L.  Co,  91 
Wis.  208;  Jones  ^.  Sutherland^  91  Wis.  587;  Jung  v.  Ste- 
vens Point,  74  Wis.  547;  JSTaylor  v.  G.  (&  N.  W.  R.  Co.  53 
Wis.  661.  This  rule  is  based  on  the  theory  that  when  a  per- 
son engages  in  the  employment  of  another,  he  is  supposed 
to  do  so  in  view  of  all  the  usual  risks  incident  to  the  busi- 
ness, and  also  all  unusual  hazards  attending  such  business 
as  conducted  by  the  master,  if  such  hazards  are  known  to 
him.  This,  as  said  in  efifect  by  a  very  learned  author,  em- 
inent as  such  and  as  a  judge  of  one  of  the  highest  courts,  is 
only  a  part  of  the  contract  which  public  policy  permits  mas- 
ter and  servant  to  make,  inasmuch  as  an  opposite  doctrine 
would  not  only  subject  employers  to  unreasonable  and  often 
ruinous  responsibilities,  thereby  embarrassing  all  branches 
of  business,  but  would  be  an  encouragement  to  the  servant 
to  omit  that  diligence  for  his  own  safety  which  is  a  far 
higher  security  than  any  recovery  against  the  master  for 
damages  could  ever  aflford. 

The  foregoing,  in  the  judgment  of  the  trial  court,  governs 
this  case  in  defendant's  favor,  and  the  record  comes  far  short 
of  showing  clearly  that  the  decision  is  wrong.    While  it 


Digitized  by 


Google 


Wis.]  august  TEEM,  1897.  41 

Powell  ▼&  Ashland  Iron  &  Steel  Ca 

goes  on  the  doctrine  of  assumed  risks,  the  subject  was  cov- 
ered by  the  third  finding.  True,  that  referred  to  contribu- 
tory negligence,  but,  as  said  before,  it  includes  assumption 
of  the  risk.  There  are  courts,  and  text  writers  as  well,  that 
confidently  claim  a  distinction  between  the  two,  some  going 
so  far  as  to  hold  that  "assumption  of  risk"  is  so  essentially 
^a^matter  of  special  contract  that  to  constitute  a  defense  it 
must  be  pleaded  specially.  It  is  considered  here,  notwith- 
standing authority  to  the  contrary,  that  no  necessary  dis- 
tinction exists  between  the  two.  Such  distinctions  are  in- 
dulged in  far  too  much  and  lead  only  to  confusion  and 
uncertainty  in  a  most  important  branch  of  jurisprudence. 
Assumption  of  risk,  in  the  sense  of  those  ordinary  dangers 
incident  to  an  employment  as  ordinarily  carried  on,  of  course 
has  nothing  to  do  with  contributory  negligence,  for  there 
being  no  negligence  on  the  part  of  the  employer  as  to  such 
risks,  obviously  there  can  be  no  contributory  negligence  in 
the  sense  of  concurring  fault.  But  the  term  "  assumption 
of  the  risk,"  as  used  to  designate  a  defense  against  the 
employer's  fault,  covers  the  subject  of  one's  voluntarily  sub- 
jecting himself  to  danger  not  ordinarily  incident  to  the  em- 
ployment in  which  he  is  engaged,  but  which  nevertheless 
exists  because  of  the  way  the  employer  sees  fit  to  conduct 
his  business.  Tested  by  the  standard  of  ordinary  care,  the 
presence  of  such  unusual  danger  constitutes  a  wrong  on  the 
part  of  the  employer,  but  one  the  legal  consequences  of 
which  the  servant  may  contract  to  waive,  which  he  does  by 
entering  or  continuing  in  the  employment  of  the  master 
with  knowledge  of  its  existence.  In  such  a  case  it  is  imma- 
terial that  the  danger  might  be  guarded  against  by  the  em- 
ployer, even  if  failure  in  that  respect  be  a  violation  of  some 
statutory  requirement  on  the  subject.  The  responsibilities 
which,  by  the  rules  of  the  common  law,  the  servant  must 
assume  and  discharge  for  his  own  safety,  are  not  aflFected 
thereby  unless  the  statute  expressly  so  provides.     What  is 
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here  said  is  not  strictly  essential  to  a  decision  of  this  case^ 
but  it  is  considered  proper  in  order  to  bring  out  clearly  that 
the  third  finding  on  the  subject  of  contributory  negligence 
includes  assumption  of  risk  as  a  form  of  such  negligence. 
It  is  by  no  means  an  open  question  in  this  court.  The  as- 
sumption of  risks  by  an  employee  in  any  employment,  not 
ordinarily  incident  thereto,  has  been  uniformly  treated  by 
this  court  as  but  a  form  of  contributory  negligence.  Da/rcey 
V,  Farmers^  Z.  Go.  87  "Wis.  245 ;  Eazen  v.  West  Superior  Z. 
Co.  91  Wis.  208;  Peterson  v.  Sherry  Z.  Co.  90  Wis.  93. 

It  follows  from  the  foregoing  that  the  judgment  appealed 
from  must  be  aflBrmed. 

By  the  Court —  Judgment  aflBrmed. 


First  National  Bank  of  Stevens  Point,  Respondent,  vs. 
Chafee,  imp..  Appellant. 

November  19— December  10, 1897, 

Conveyances:  Mortgages:  Priority:  Notice, 

1  The  actual  and  open  possession  of  land  by  the  vendee,  under  an  un- 
recorded contract  for  its  purchase,  is  constructive  notice  of  his 
rights  to  one  who,  while  he  is  so  in  possession,  takes  a  mortgage 
of  the  land  from  the  vendor,  but  it  is  not  notice  of  the  rights  of 
one  to  whom  the  vendor  has  secretly  assigned  the  contract 

2.  A  mere  executory  contract  for  the  sale  of  land  is  not  a  **  convey- 
ance," within  the  meaning  of  sees.  2241,  2242,  R  8.,  nor  is  the 
vendee  a  **  purchaser  "  within  the  meaning  of  those  sections,  which 
make  an  unrecorded  conveyance  void  as  against  a  subsequent  pur- 
chaser in  good  faith  whose  conveyance  shall  first  be  recorded. 

S.  In  the  absence  of  actual  notice,  or  knowledge  of  facts  sufficient  to 
put  him  upon  Inquiry  leading  thereto,  that  the  vendor  in  a  con- 
tract for  the  sale  of  land  has  assigned  such  contract  by  a  secret 
parol  assignment,  one  who  takes  from  the  vendor  a  mortgage 
of  the  land  will  be  protected  against  the  assignee  of  the  contract, 
and  the  claims  of  the  latter  wiU  be  held  subject  and  subordinate 
to  such  mortgage. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Waushara 
county:  Chas,  M.  Webb,  Circuit  Judge.    Reversed, 

This  action  was  commenced  March  30, 1896,  by  the  as- 
signee of  a  land  contract  against  the  vendee  in  possession, 
and  also  against  the  vendor  and  a  subsequent  mortgagee  of 
the  vendor,  to  foreclose  the  contract,  and  have  the  mortgage 
adjudged  subject  and  subordinate  to  the  plaintiff's  claim. 
Issue  being  joined  and  trial  had,  the  court  found,  as  mat- 
ters of  fact,  in  eflfect,  as  follows:  September  3,  1892,  the 
defendant  James  F.  Wiley,  was  the  owner  in  fee  of  the  240 
ax5res  of  land  described.  On  that  day  Wiley  and  wife  made 
and  entered  into  a  land  contract  for  a  deed  with  the  de- 
fendant A.  B.  Mathews,  by  the  terms  of  which  Mathews 
agreed  to  pay,  as  the  purchase  price  therefor,  $4,000,  ac- 
cording to  the  terms  of  ten  promissory  notes,  of  $400  each, 
dated  on  that  day,  and  executed  by  A.  B.  Mathews,  and 
payable  to  the  order  of  James  F.  Wiley,  with  interest  at  six 
per  cent,  per  annum,  to  become  due,  respectively,  in  one, 
two,  three,  four,  five,  six,  seven,  eight,  nine,  and  ten  years 
from  that  date.  At  the  same  time  and  as  a  part  of  the 
same  agreement,  another  and  further  instrument  was  made, 
executed,  and  delivered  by  J.  F.  Wiley  and  A.  B.  Mathews, 
whereby  Mathews  was  to  put  in  twenty  acres  of  pota- 
toes each  year  (at  least),  and  more  if  he  wished,  on  his 
best  land,  of  the  best  varieties,  and  to  deliver  all  the  good 
merchantable  potatoes  grown  each  year  thereon  to  J.  F. 
Wiley  &  Son's  potato  storehouse,  in  the  fall  of  each  year, 
at  thirty  cents  per  buShel,  until  enough  should  be  delivered 
to  pay  $4,000  and  interest,  as  per  the  ten  notes  mentioned, 
the  first  twenty  acres  to  be  planted  in  the  spring  of  1893. 
Immediately  after  the  execution  of  the  two  land  contracts 
mentioned,  and  the  ten  notes  therein  mentioned,  A.  B. 
Mathews  and  his  wife,  the  defendant  Julia  Mathews,  en- 
tered into  the  open  and  notorious  possession  of  the  real 
estate  under  his  land  contracts,  and  continued  to  occupy  the 
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same  and  remain  in  such  possession  until  the  trial  of  this 
action,  claiming  his  interest  in  the  real  estate  by  virtue  of 
the  land  contracts. 

On  September  30, 1892,  J.  F.  Wiley  &  Son  and  J.  F.  Wiley 
were,  and  had  been  for  six  months,  indebted  to  the  plaintiff 
in  the  sum  of  $5,000.  Such  indebtedness  was  renewed  on 
that  day  by  two  notes  executed  by  J.  F.  Wiley  &  Son,  and 
delivered  to  the  plaintiff,  and  as  collateral  security  for  the 
payment  of  the  two  last-mentioned  notes  the  said  J.  F.  Wiley 
did,  on  September  30, 1892,  as  such  owner  and  holder  of  the 
land  contract  and  the  ten  notes  mentioned  therein,  deliver 
to  the  plaintiff  the  ten  promissory  notes  so  signed  by  A.  B. 
Mathews,  as  collateral  security  for  the  $5,000  represented  by 
the  two  renewal  notes  so  given  on  that  day.  At  the  time 
of  such  delivery,  J.  F.  Wiley  represented  and  stated  to  the 
plaintiff  that  the  ten  notes  were  secured  by  a  mortgage  of 
real  estate  or  by  a  land  contract.  It  was  then  and  there 
agreed  by  and  between  the.  plaintiff  and  J.  F.  Wiley  that 
the  plaintiff  would  receive  and  hold  the  ten  notes  as  such 
security,  and  the  plaintiff  had  ever  since  held  and  still  con- 
tinued to  hold  the  ten  notes  as  such  security,  with  the  con- 
sent and  approval  of  J.  F.  Wiley  &  Son  and  J.  F.  Wiley. 

On  July  16, 1894,  the  notes  so  executed  September  30, 1892, 
were  consolidated  into  one  note  of  §5,000,  with  interest  at 
eight  per  cent,  per  annum,  signed  by  J.  F.  Wiley  &  Son,  and 
was  due  in  ninety  days  thereafter.  The  $5,000  note  was 
renewed  from  time  to  time  until  October  3,  1805,  on  which 
date  it  was  renewed  for  the  last  Iwme,  and  the  same  was 
made  payable  ninety  days  from  that  date,  with  interest  at 
eight  per  cent,  per  annum.  No  payment  had  ever  been  made 
on  that  note,  except  $100,  paid  January  13,  1896.  Neither 
the  land  contract  nor  any  assignment  thereof  was  ever  re- 
corded in  the  register's  office;  and  the  plaintiff  did  not,  at 
any  time,  inform  Mathews  that  his  notes  were  held  by  it,  until 
March,  1896,  and  Mathews  did  not  know  until  that  date  that 
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the  plaintiff  held  the  notes,  and  he  made  payments  thereon 
t«  J,  F.  Wiley  in  1893,  $474.45,  and  in  1894,  $281.15,  which 
moneys  were  retained  by  Wiley,  with  consent  of  the  plaintiff, 
-and  the  amount  thereof  was  indorsed  on  said  notes.  There 
was  due  and  to  become  due  upon  the  ten  notes  and  land  con- 
tract $4,211.72  for  principal  and  interest  to  December  28, 
1896,  of  which  sum  there  was  then  due  for  principal  and  in- 
terest $1,477.72. 

On  October  15, 1895,  the  defendant  CharUa  Chafee  loaned 
to  J.  F.  Wiley  $8,000,  evidenced  by  four  promissory  notes, 
of  $2,000  each,  due  in  six,  twelve,  eighteen,  and  twenty-four 
months  respectively ;  and  as  collateral  security  for  the  pay- 
ment of  said  notes,  J.  F.  Wiley  and  wife  did,  on  the  same 
day,duly  make,  execute,  and  acknowledge  to  Charles  Chafee 
a  real-estate  mortgage  upon  the  lands  described,  and  other 
lands,  which  mortgage  was  duly  recorded  in  the  register's 
office,  October  17, 1895. 

On  October  17, 1895,  J.  F.  Wiley  and  wife  executed,  ac- 
knowledged, and  delivered  to  Charles  Chafee  a  second  mort- 
gage upon  the  lands  in  question,  and  other  lands,  to  correct 
an  error  in  the  description  of  the  jBrst  mortgage,  and  the  same 
was  recorded  in  said  register's  office,  October  29, 1895.  Both 
of  said  mortgages  were  executed  without  the  knowledge  or 
consent  of  A.  B.  Mathews  and  wife,  or  the  consent  of  the 
plaintiff.  At  the  time  of  giving  such  mortgage  Charles 
Chafee  had  notice  that  A.  B.  Mathews  was  in  the  actual 
possession  of  the  lands  under  said  land  contract,  claiming 
an  interest  therein  by  virtue  thereof.  When  Wiley  was  ne- 
gotiating said  loan  of  $8,000  from  Chafee^  the  latter  inquired 
of  him  whether  or  not  there  was  any  lien  or  incumbrance 
against  the  lands  described,  and  he  was  informed  by  said 
Wiley  that  there  was  not,  except  that  he  had  made  a  con- 
tract of  sale  with  Mathews  to  be  paid  in  potatoes,  but  that 
there  had  been  practically  nothing  paid  on  the  principal,  and 
that  Mathews  wished  to  be  relieved  of  the  contract,  so  that 
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it  was  practically  unincumbered.  Chafee  had  no  actual  knowl- 
edge or  actual  notice  that  the  notes  accompanying  the  land 
contract  had  ever  been  assigned  to  the  plaintiff  or  any  one 
else.  Notice  of  the  pendency  of  this  action  was  duly  filed 
in  the  register's  office,  April  23,  1896. 

As  conclusions  of  law,  the  court  found,  in  effect,  that  the 
transfer  of  the  ten  notes  to  the  plaintiff  operated  as  an  as- 
signment of  the  land  contract  to  the  plaintiff,  and  that  the 
plaintiff,  by  virtue  thereof,  could  maintain  this  action  to 
foreclose  the  same;  that  the  plaintiff  was  a  honajide  holder 
of  the  notes  described  in  the  land  contract;  that  the  mort- 
gaged premises  be  sold  in  one  body,  and  that  it  was  for  the 
interest  of  all  the  parties  that  the  same  should  be  so  sold ; 
that  the  defendant  Chafee  was  chargeable  with  notice  of  the 
land  contract  and  the  contents  thereof,  and  of  the  existence 
of  the  ten  promissory  notes  therein  described,  and  with 
notice  that  the  plaintiff  was  in  possession  of  said  ten  notes, 
and  all  of  the  rights  of  the  plaintiff  in  the  premises,  under 
the  facts  as  therein  found  to  be  true;  that  Charles  Chafee 
was  not  an  innocent  mortgagee  of  the  premises  hereinbefore 
described;  that  his  mortgages,  and  each  of  them,  were  sub- 
ject and  subordinate  to  the  rights  of  the  plaintiff  in  the 
premises,  by  virtue  of  the  facts  so  found ;  that  the  defend- 
ants A.  B.  Mathews  and  wife  were  wholly  in  default;  that 
the  plaintiff  was  entitled  to  a  judgment  of  strict  foreclosure 
of  the  land  contract,  in  accordance  with  such  findings. 

From  the  judgment  entered  thereon  according  to  such 
findings,  the  defendant  Chafee  brings  this  appeal. 

John  Barnes^  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Cate^  Sanhorn^ 
Lamoreux  <&  Parky  and  oral  argument  by  B.  B.  Park.  They 
argued,  inter  alia^  that  the  transfer  of  the  vendee's  notes  to 
the  plaintiff  was  a  transfer  of  the  contract  by  which  they 
were  secured.  Church  v.  Smithy  39  Wis.  492.  The  mort- 
gagee was  chargeable  with  notice  of  all  the  facts  about  the 
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contract  which  he  might  have  learned  from  the  vendee. 
Mateskey  v.  Feldman^  T5  Wis.  103 ;  Williamson  v,  Brown^  15 
K  T.  354,  362;  Brinhman  v.  Jones,  44  Wis.  519;  i:iy  v. 
Wilcox,  20  id.  524;  WicJces  v.  Lake,  25  id.  71 ;  Denton  v.  White^ 
26  id.  679;  Le  Neve  v.  Le  Ifeve,  2  White  &  T..  Lead.  Cas.  Eq. 
109 ;  note  on  159, 180, 187 ;  1  Story,  Eq.  Jur.  §  410a;  2  Sugdeq, 
Vendors  (8th  Am.  ed.),  ch.  24,  sec.  1,  p.  513,  and  note  (a); 
Losey  v.  Simpson,  11  N.  J.  Eq.  246.  The  vendee's  possession 
was  notice,  not  only  of  his  rights,  but  of  the  rights  of  per- 
sons claiming  under  the  vendor.  Coe  v.  Manseau,  62  Wis. 
81-87,  88;  Wade,  Notice,  sees.  30,  65,  65a. 

Cassodat,  C.  J.  Of  course,  the  actual  and  open  posses- 
sion of  the  land  by  Mathews,  as  vendee  under  the  unre- 
corded contract  for  the  purchase  of  the  same,  as  found  by 
the  court,  was  constructive  notice  to  Chafee  and  the  world 
as  to  what  his  rights  and  interest  in  the  land  were.  Meade 
V.  Gilfoyle,  64  Wis.  25;  Coe  v.  Manseau,  62  Wis.  82;  Wickes 
V.  Lake,  25  Wis.  71;  Ely  v.  WilcOx,  20  Wis.  523.  But  such 
constructive  notice  related  primarily  to  the  rights  and  inter- 
est of  Mathews.  Thus,  it  has  been  held  that  where  the 
vendee,  in  such  actual  possession,  has  paid  to  the  vendor  the 
full  amount  of  the  purchase  price  for  the  land,  then  such 
vendee  by  such  payment  becomes  the  absolute  equitable 
owner.  Homik  v.  Delaglise,  65  Wis.  499.  In  the  case  at 
bar  the  vendee  had  failed  to  keep  up  the  interest,  much  less 
to  reduce  the  principal.  As  Wiley  informed  Chafee,  Math- 
ews' interest  was  practically  nothing.  All  of  Mathews'  pay- 
ments had  been  made  to  Wiley  personally,  and  Mathews 
did  not  know  that  Wiley  had  transferred  his  notes  or  the 
contract  to  the  plaintiff  until  this  action  was  commenced. 
There  is  no  pretense  that  Chafee  had  any  knowledge  or  rea- 
son for  believing  that  such  transfer  had  been  made  until 
long  after  he  had  loaned  his  money  to  Wiley  and  taken  and 
recorded  his  mortgage.    So  fair  as  Chafee  was  concerned. 
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and  so  far  as  Mathews  was  concerned,  such  transfer  from 
"Wiley  to  the  plaintiff  was  a  secret.  To  hold  that  sach  pos- 
session of  Mathews  was  a  constructive  notice  to  Chafee  of 
the  secret  arrangement  between  Wiley  and  the  plaintiff  — 
unknown  to  both  Mathews  and  Chafee  —  would  be  to  defeat 
the  very  object  of  the  registry  statutes.  It  does  not  appear 
that  the  plaintiff  held  any  formal  assignment  of  the  land 
contract  from  Wiley,  much  less  that  any  such  assignment 
"was  recorded. 

The  statute  declares  that  "  every  conveyance  of  real  estate 
within  this  state  .  .  .  whfch  shall  not  be  recorded  as 
provided  by  law,  shall  be  void  as  against  any  subsequent 
purchaser  in  good  faith,  and  for  a  valuable  consideration,  of 
the  same  real  estate,  or  any  portion  thereof,  whose  convey- 
ance shall  first  be  recorded."  E.  S.  sec.  2241.  The  statute  also 
declares  that  "  the  term  '  conveyance,'  as  so  used,  shall  be 
construed  to  embrace  every  instrument  in  writing,  by  which 
any  estate  or  interest  in  real  estate  is  created,  aliened,  mort- 
gaged^ or  assigned,  or  by  which  the  title  to  any  real  estate 
may  be  affected  in  law  or  equity ^  except  wills,  leases  for  a 
term  not  exceeding  three  years,  and  executory  contracts  for 
the  sale  or  purchase  of  land;  and  the  term  *  purchaser,'  as  so 
used,  shall  be  construed  to  embrace  every  person  to  whom 
any  estate  or  interest  in  real  estate  shall  be  conveyed  for  a 
valuable  consideration,  and  also  every  assignee  of  a  mort- 
gage or  lease,  or  other  conditional  estate."  E.  S.  sec.  2242. 
From  this  last  section  it  is  apparent  that  a  mere  "  executory 
contract  for  the  sale  or  purchase  of  land"  is  not  a  "  convey- 
ance," within  the  meaning  of  sec.  2241,  E  S.,  and  that  the 
vendee  in  such  contract  is  not  a  "purchaser"  within  the 
meaning  of  that  section.  This  was  held  by  Judges  Davis 
and  Hopkins  in  Curts  v.  Cisiia,  7  Biss.  260.  The  ground  of 
such  decision  is  that  such  vendee  must  rely  on  the  responsi- 
bility of  his  vendor.  Id.  But,  as  indicated,  if  the  contract 
is  so  far  executed  that  the  vendee  has  entered  into  the  open 
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and  notorious  possession  of  the  land  contracted  for,  then  he 
is  protected  by  virtue  of  such  possession.  But  the  statute 
also  provides  that  "  every  bond  or  contract  for  the  sale  or 
purchase  of  lands,  or  concerning  any  interest  in  lands,  made 
in  writing,  under  seal,  attested  by  two  witnesses,  and  ac- 
knowledged, may  be  recorded  in  the  office  of  the  register  of 
deeds  of  the  county  where  the  lands  lie."  K.  S.  sec.  2238. 
The  statute  further  provides  that  "  every  bond  or  contract 
mentioned  in  section  2238,  when  executed,  acknowledged  and 
recorded,  as  provided  in  said  section,  shall  be  notice  to  and 
take  precedence  of  any  subsequent  purchaser,  and  shall  op- 
erate as  a  lien  upon  the  lands  therein  described,  according 
to  its  import  and  meaning."  E.  S.  sec.  2245.  But  the  land 
<5on tract  was  not  recorded,  and  it  does  not  appear  that  it 
was  so  executed  as  to  be  recordable.  The  terra  "convey- 
ance," as  used  in  sec.  2241,  is  construed  by  sec.  2242  to  in- 
clude a  mortgage,  and  the  word  "purchaser,"  as  therein 
used,  is  construed  to  include  a  mortgagee.    Id. 

In  the  absence  of  actual  notice  or  knowledge  of  such  facts 
as  would  put  a  prudent  man  upon  inquiry  which  would  lead 
to  actual  notice,  Chafee^  SiS  such  mortgagee,  had  the  right  to 
rely  on  Wiley's  apparent  record  title  in  fee,  subject,  of  course, 
to  the  rights  and  interest  of  Mathews  in  possession.  Chafee 
was  a  hona  fide  purchaser  as  against  the  plaintiff.  Had 
Wiley,  at  the  time  of  transferring  the  ten  notes  made  by 
Mathews  to  the  plain tiflF,  also  executed  and  delivered  to  the 
plaintiff  a  warranty  deed  of  the  premises  and  then  failed  to 
record  the  same,  such  deed  would,  under  the  statutes  cited, 
have  been  void  as  against  the  mortgage  from  Wiley  to  Chafee 
so  recorded  in  October,  1895.  Since  that  would  be  so  in  re- 
spect to  such  warranty  deed,  it  must,  for  a  much  stronger 
reason,  be  so  with  respect  to  the  secret  transfer  from  Wiley 
to  the  plaintiflP,  which  did  not  rise  to  the  dignity  of  a  con- 
veyance, and  was  not  recorded  nor  recordable.  It  would  be 
preposterous  to  hold  that  such  secret  parol  transfer  of  the 
Vol*  98— 4 
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notes  and  land  contract  to  the  plaintiff  was  more  potential 
than  such  unrecorded  warranty  deed  would  have  been.  We 
must  hold  that  the  plaintiffs  claim  upon,  and  interest  in,  the 
premises  in  question  are  subject  and  subordinate  to  Chafee^a 
mortgage.  Lamont  v.  Siimsony  5  Wis.  443;  Soyt  v.  Jones^ 
81  Wis.  389;  Mason  v.  Beach,  55  Wis.  607. 

£y  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  enter 
judgment  in  accordance  with  this  opinion. 


Kbnyon,  Respondent,  vs.  City  of  Mondovi,  Appellant. 

November  19  —  December  10, 1897. 

Municipal  corporations:  Defective  sidewalk:  Contributory  negligence: 
Special  verdict:  Instructions:  Privileged  communications:  Damages, 

1.  Upon  evidence  showing  among  other  things  that,  while  plaintiff 

was  walking  in  a  snow  storm  which  might  well  conceal  a  hum- 
mock of  'ice  around  a  pump  in  the  sidewalk,  he  slipped  and  fell 
thereon,  his  attention  being  for  the  moment  diverted  by  being  ac- 
costed by  a  friend,  it  is  held  that  he  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  not  seeing  and  avoiding  such  ice. 

2.  Ck>mmunications  to  a  physician  of  facts  which  it  is  necessary  for 

him  to  know  in  order  to  treat  a  patient  intelligently  are  privileged, 
and  the  privilege  is  that  of  the  patient. 

8.  It  is  not  error  to  refuse  to  submit  questions  for  a  special  verdict, 
offered  by  a  party,  if  those  submitted  fully  cover  all  the  issues  in 
the  case. 

4.  A  refusal  to  give  special  instructions  asked,  is  not  error  if,  though 
correct  in  themselves,  they  are  substantially  given  in  the  general 
charge. 

(St.  An  instruction,  in  an  action  for  personal  injuries,  that  if  the  jury 
"are  satisfied  from  the  evidence  that  the  injury  that  the  plaintiff 
suffered  is  permanent  in  its  nature,  and  will  continue  to  affect  his 
health  and  physical  condition  in  the  future,  .  .  .  you  should 
allow  him,  in  addition,  such  sum  as  will  reasonably  compensate 
him  for  such  pain  and  suffering  and  impairment  of  ability  to  earn 
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a  livelihood  as  he  must  suffer  in  the  future/'  does  not  violate  the* 
rule  that  permanent  disability  must  be  found  to  be  reasonably 
certain  before  such  damages  can  be  allowed. 
6L  An  instruction  which,  standing  alone,  might  mislead  the  jury  is  not 
error  when  so  qualified  as  not  to  have  that  effect 

Appeal  from  a  jadgment  of  the  circuit  court  for  Buflfalo 
county:  E.  B.  Bundy,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  for  personal  injuries  suffered 
by  the  plaintiff  by  reason  of  a  fall  upon  a  sidewalk  in  the 
defendant  city  on  the  21st  of  November,  1893.  The  fact 
that  the  plaintiff  fell  was  not  disputed,  nor  was  it  disputed 
,  that  he  suffered  injuries  thereby.  A  snowstorm  was  in  prog- 
ress at  the  time  of  the  fall,  and  the  plaintiff  claimed  that 
the  fall  w^as  occasioned  by  slipping  upon  an  accumulation  of 
ice  upon  the  sidewalk.  It  appears  that  there  was  a  pump 
located  in  the  sidewalk,  between  two  and  three  feet  from 
the  outer  edge  thereof;  and  the  plaintiff  and  his  witnesses 
claim  that  there  was  a  large  accumulation  of  ice  under  the 
spout  of  this  pump,  a  foot  or  more  in  depth,  which  extended 
out  several  feet  from  the  outer  edge  of  the  pump,  in  a  round 
and  uneven  form,  and  that  it  had  been  substantially  in  that 
condition  for  several  days.  The  plaintiff  claimed  that  as 
he  approached  the  pump  his  attention  was  diverted  by  a 
friend  passing  by  and  speaking  to  him,  and  that  from  that 
fact,  as  well  as  the  fact  that  it  was  snowing,  ho  did  not  see 
the  ice,  and  hence  stepped  upon  it  and  fell.  The  defend- 
ant's evidence  attempted  to  show  that  there  was  no  ice 
about  the  pump,  but  that  the  plaintiff  slipped  upon  the 
snow. 

A  special  verdict  was  rendered,  by  which  it  was  found^ 
in  answer  to  appropriate  questions:  (1)  That  the  plaintiff 
fell  in  the  vicinity  of  the  pump;  (2)  that  there  was  at  that 
place  an  accumulation  of  ice  on  the  sidewalk,  (3)  resulting 
from  the  freezing  of  drippings  from  the  pump,  (4)  forming  a 
dangerous  defect  in  the  sidewalk ;  (5)  that  the  plaintiff  was 
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injured  by  means  of  slipping  on  such  ice;  (6)  that  the  ice 
would  not  be  apparent  to  a  person  walking  on  the  sidewalk 
and  exercising  ordinary  care;  (7)  that  the  officers  of  tlie  city 
had  no  actual  notice  of  the  existence  of  such  ice,  (8)  but  that 
it  had  existed  long  enough  for  the  oflBcers  to  discover  it  and 
remove  it,  in  the  exercise  of  ordinary  care;  (9)  that  there 
was  an  incline  of  the  walk,  towards  the  street;  (10)  that  the 
street  gutter  was  lower  than  the  sidewalk;  (11)  that  the 
plaintiff  could  not  have  seen  the  ice,  in  the  exercise  of  ordi- 
nary care,  in  time  to  avoid  it;  (12)  that  the  plaintiff  did  not 
voluntarily  attempt  to  pass  over  the  walk  when,  in  the  exer- 
cise of  ordinary  care,  he  ought  to  have  known  it  was  dan- 
gerous; (13)  that  the  ice  was  uneven  and  rounded  in  form; 
{14)  that  the  plaintiff  had  no  defect  in  his  injured  leg  prior 
to  his  fall  on  the  sidewalk;  (15)  that  the  defendant  was 
guilty  of  want  of  ordinary  care,  which  was  the  cause  of  the 
injury;  (16)  that  the  plaintiff  was  not  guilty  of  the  want  of 
^ny  ordinary  care  which  contributed  to  his  fall;  (17)  that 
the  plaintiff's  damages  were  $3,000. 

From  a  judgment  for  the  plaintiff  on  this  verdict,  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  J.  W.  Whelan^  at- 
torney, and  Austin  <&  Fehr^  of  counsel,  and  oral  argument  by 
W,  H,  Austin,  They  contended,  inter  alia^  that  the  plaintiff 
was,  as  a  matter  of  law,  guilty  of  contributory  negligence 
in  not  observing  and  avoiding  the  ice,  which  was  in  plain 
sight  and  visible  from  some  distance.  Ccmneaut  v.  Naef^  54 
Ohio  St.  529;  Butterfield  v.  Forrester,  11  East,  60;  Whalen 
V,  Citizens'  Gas  Light  Co.  151  N.  Y.  73;  Weston  v.  Troy,  139 
id.  281;  Dubois  v.  Kingston,  102  id.  219;  Belt2  v,  Tonkers,  . 
148  id.  67;  Davis  v,  California  St.  R.  Co.  105  Cal.  131; 
Schaefler  v.  Sandusky,  33  Ohio  St.  246;  Bluffton  v.  McAfee, 
12  Ind.  App.  490;  Hudon  v.  Little  Falls,  71  N.  W.  Rep. 
^78;  Quincy  v.  Barker,  81  111.  300. 

Plaintiff's  attention  was  not  diverted  until  he  was  in  the 
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act  of  falling.  The  rejection  of  the  physician's  testimony 
as  to  the  condition  of  plaintiff's  leg  previous  to  the  accident 
was  erroneous.  The  statement  to  him  in  regard  to  it  was 
not  necessary  to  enable  him  to  treat  the  injury  caused  by 
the  accident.  Cainpau  v.  North^  39  Mich.  607;  Edington  v. 
JEtna  L.  Ina.  Co.  77  N.  Y.  564;  Kansas  City,  Ft  8.  d&  M. 
R.  Co.  V.  Murray,  55  Kan.  336;  Jones,  Ev.  §  778. 
8.  G.  Gilman  and  C.  W.  Gilmany  for  the  respondent. 

WiNSLow,  J.  1.  A  motion  for  nonsuit  was  made  in  this  case, 
and  overruled,  and  error  is  assigned  upon  this  ruling.  Ex- 
amination of  the  record  satisfies  us  that  the  case  was  one 
for  the  jury.  The  plaintiff  was  walking  along  in  a  snow- 
storm which  might  well  conceal  the  outlines  of  the  hummock 
of  ice,  and  his  attention  was  at  the  time  momentarily  di- 
verted by  being  accosted  by  a  friend.  Under  such  circum- 
stances, we  cannot  sa}'^  that  the-  plaintiff  was  guilty  of  neg- 
ligence, as  matter  of  law,  in  not  seeing  and  avoiding  the  ice. 
Wheeler  v.  Westpo7%  30  "Wis.  302;  Simonda  v.  Baraloo^  93 
Wis.  40. 

2.  The  physician  who  treated  the  plaintiff's  injured  leg 
was  asked  certain  questions  as  to^statements  said  to  have 
been  made  to  him  by  the  patient  as  to  the  previous  condition 
of  the  leg  and  the  circumstances  of  his  fall.  These  questions 
were  objected  to  as  privileged  communications,  and  the  ob- 
jections were  sustained.  We  understand  from  the  record, — • 
though  it  is  somewhat  confused, —  that  the  doctor  stated  that 
all  these  facts  were  necessary  for  him  to  know  in  order  to 
enable  him  to  treat  the  case  intelligently.  This  brings  it 
within  the  provisions  of  sec.  4075,  E.  S.,  and  makes  it  a  priv- 
ileged communication.  This  court  has  recently  held  that  ia 
such  case  the  privilege  is  that  of  the  patient.  Boyle  v  iV. 
W.  Mut.  R.  Asso.  95  Wis.  312.  Hence  there  was  no  error  ia 
excluding  the  evidence. 

3.  Error  is  assigned  upon  the  failure  to  submit  certaia 
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questions  to  the  jury  as  a  part  of  the  special  verdict.  It  is 
sufficient  to  say  on  this  point  that  the  special  verdict  fully 
covered  all  the  issues  in  the  case. 

4.  The  court  charged  upon  the  question  of  damages  as  fol- 
lows: "And  if  you  are  satisfied  from  the  evidence  that  the 
injury  that  the  plaintiff  has  suffered  is  permanent  in  its  na- 
ture, and  will  continue  to  affect  his  health  and  physical  con- 
dition in  the  future,  and  cause  him  pain  and  suffering  in  the 
future,  you  should  allow  him,  in  addition,  such  sum  as  will 
reasonably  compensate  him  for  such  pain  and  suffering  and 
impairment  of  ability  to  earn  a  livelihood  as  he  must  suffer  in 
the  future.'*  It  is  claimed  that  this  instruction  was  defective, 
in  that  it  allowed  the  jury  to  find  permanent  damages  upon 
supposition  or  conjecture,  and  that  it  violated  the  rule  that 
permanent  disability  must  be  found  to  be  reasonably  certain 
before  such  damages  can  be  allowed.  We  do  not  think  the 
objection  well  taken.  The  'court  told  the  jury  that,  if  they 
were  "satisfied  "  from  the  evidence  that  the  injury  was  per- 
manent, they  might  assess  damages  for  such  pain  and  suffer- 
ing and  impairment  of  ability  to  earn  a  livelihood  as  he  mv^t 
suffer  in  the  future.  If  a  jury  are  satisfied  of  the  existence 
of  a  fact,  it  would  seem  that  they  must  be  reasonably  certain 
of  it.  We  see  no  defect  in  the  instruction,  and  we  think 
there  was  sufficient  evidence  to  base  it  on. 

The  court  also  charged  that  admissions  of  a  party  are 
sometimes  rather  unreliable  and  calculated  to  mislead,  and 
need  to  be  scrutinized  with  care.  This  is  objected  to  as  un- 
warranted. If  it  stood  alone,  it  might  be  misleading;  but  it 
was  followed  by  further  remarks  to  the  effect  that  admis- 
sions deliberately  made  and  clearly  proven  are  entitled  to 
considerable  weight,  and  may  be  entitled  to  a  great  deal  of 
weight,  and  that  the  degree  of  weight  was  a  question  for  the 
jury.  Certainly,  with  these  qualifications,  there  was  no  error 
here. 

5,  A  number  of  instructions  were  asked  and  refused.    It 
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seems  hardly  necessary  to  insert  them  here.  They  were 
generally  correct,  and  were  generally,  also,  included  in  the 
charge  of  the  court,  in  somewhat  different  form  and  word- 
ing, but  sufBciently  expressing  the  idea  to  be  conveyed. 
Many  verbal  criticisms  are  made  of  the  charge,  but  we  have 
discovered  nothing  of  suflBcient  consequence  to  justify  re- 
versal. 

The  case  seems  to  have  been  fairly  tried,  and  submitted 
without  prejudicial  error. 

By  the  Cowrt. —  Judgment  aflBrmed. 


Cbites,  Eespondent,  vs.  City  op  New  Eiohmond,  Appellants 

November  19  -^  December  10^  1897. 

Municipal  corporations:  Injury  from  defective  sidetoalk:  Negligence: 
^Evidence:  Court  and  Jury:,  Instructione, 

1.  In  an  action  against  a  citj  for  personal  injuries  caused  by  a  defect 

in  a  sidewalk,  evidence  that  there  was  plainly  visible  in  a  very 
generally  traveled  sidewalk,  at  the  place  where  the  accident  oo- 
curred,  a  hole  large  enough  to  admit  a  man's  foot,  and  that  it  had 
existed  there  for  about  a  year,  is  sufigcient  to  sustain  a  verdict 
finding  the  city  guilty  of  negligence. 

2.  The  mere  fact  that  the  plaintiff  in  an  action  for  such  injury  had 

previous  knowledge  of  such  defect, —  frequently  saw  it  and  con- 
sidered it  to  be  dangerous, —  does  not  establish  contributory  negli- 
gence on  his  part,  as  a  matter  of  law.  Though  he  knew  of  it,  he 
was  not  bound  at  all  times,  by  day  or  night,  when  passing  over 
such  walk  to  bear  the  defect  in  mind;  and  if  an  injury  occurred 
when  his  attention  was  momentarily  diverted  by  other  matters, 
the  question  of  contributory  negligence  was  one  for  the  jury  to 
decide  upon  all  the  facts. 
8.  In  all  cases  where  ttie  inference  of  contributory  negligence  or  the 
absence  of  it  is  in  doubt,  giving  the  testimony  the  construction 
most  favorable  to  the  party  charged  therewith,  the  question  is  for 
the  jury.  In  order  to  warrant  a  nonsuit,  or  an  absolute  direction 
to  find  for  the  defendant,  on  the  ground  of  contributory  negU- 
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gence,  the'  proof  of  such  negligence  must  be  clear  and  decisive, 
leaving  no  room  for  impartial  and  unbiased  minds  to  arrive  at 
any  other  conclusion.    - 

4.  Though  contributory  negligence  may  appear  on  the  plaintifTs  own 
showing,  in  an  action  for  personal  injuries,  so  as  to  render  proof 
of  it  by  the  defendant  unnecessary,  yet  an  instruction  that  the 
burden  of  proof  thereof  is  upon  the  defendant  is  not  misleading, 
when  the  court  adds  that  such  negligence  cannot  be  presumed  in 
the  absence  of  facts  showing  it  or  circumstances  from  which  the 
inference  can  properly  be  drawn. 

6L  A  surgical  expert  who  testifies  that  the  plaintiff's  injury  was  a  se- 
vere sprain,  may  properly  testify  as  to  the  results  which  usually 
or  even  sometimes  attend  or  follow  such  an  injury.  Such  testi- 
mony, based  on  his  knowledge  or  expenence,  cannot  fairly  be  re- 
garded as  speculative  or  conjectural 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  B.  Bundy,  Circuit  Judge.    Affirmed. 

This  was  an  action  brought  to  recover  damages*  which  the 
plaintiff  claims  to  have  sustained  in  consequence  of  a  per- 
sonal injury  received  by  him  while  traveling  on  a  sidewalk 
in  the  defendant  city,  on  and  along  the  east  side  of  Arch 
street,  which,  it  was  alleged,  was  defective,  insufficient,  and 
in  want  of  repair,  and  which  the  defendant  negligently  and 
knowingly  sufifered  and  permitted  for  a  long  time  previously 
to  be  and  remain  in  such  defective  and  insufficient  condition. 
The  defendant  alleged 'that  the  plaintiff's  injury  was  caused 
by  his  own  fault  and  negligence. 

On  the  trial  before  a  jury,  it  appeared,  in  substance,  that 
the  street  and  sidewalk  in  question  were  very  generally 
traveled  and  used,  and  the  sidewalk  was  on  the  most  usual 
and  direct  route  from  the  plaintiff's  home  to  the  business^ 
places  in  the  city.  The  walk  was  five  feet  wide,  and  the 
planks,  about  sixteen  feet  long,  were  laid  north  and  south, 
and  varied  in  width  from  four  to  eight  and  ten  inches.  They 
were  full  of  knot  holes  and  had  wany  sides,  and,  where  the 
plaintiff  was  injured^  there  was  an  incline  or  grade  in  the 
walk  for  about  four  rods,  of  about  two  and  one  half  feet. 
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He  was  going  up  the  incline  at  the  time  on  his  way  home, 
walking  along,  "not  just  thinking,"  and  his  acquaintance, 
Mr.  Heffron,  was  coming  down  on  the  opposite  side  of  the 
street,  going  to  his  'work,  and  the  plaintiff  spoke  to  him,  and 
said,  "What's  your  hurry?"  and  he  replied,  "I  am  in  a 
hurry  to  go  down  to  the  shop;"  and  just  then  the  plaintiflF 
stepped  into  a  hole  in  the  walk  on  the  side  of  a  plank  large 
enough  to  admit  his  foot,  and  his  ankle  was  turned  in  the 
hole,  causing  the  injury  complained  of.  There  was  a  hole 
there,  and  a  broken  plank,  and  there  was  a  knot  across  the 
plank  about  sixteen  or  eighteen  inches  from  the  end  of  it, 
and  it  broke  right  down;  and  he  stepped  on  the  side  of  the 
other  plank,  and  turned  his  ankle  right  down,  and  fell 
against  the  fence.  The  break  in  the  plank  was  about  eight 
inches  wide.  It  was  broken  clear  off,  about  sixteen  or 
eighteen  inches  from  the  end,  and  about  two  or  three  feet 
from  a  sleeper  to  the  long  end  of  the  broken  plank.  The 
depression  or.  hole  was  six  or  seven  inches  deep  at  the  deep- 
est place.  When  the  plank  broke  down  it  bound  on  top,  so 
that  it  did  not  rise  back  again. 

The  plaintiff  testified  that  he  first  saw  the  hole  ovel*  a  year 
before  the  injury,  and  had  "avoided  it  after  that  every  time 
I  thought  of  it,  and  I  would  try  to  go  over  on  one  side  or 
the  other;  I  thought  it  was  a  dangerous  place,  that  ought 
to  be  avoided ; "  that  he  noticed  it  pretty  nearly  every  time 
he  traveled  up  and  down  the  street,  which  was  several  times 
a  day, —  two  or  three  times  a  day, —  and  he  had  traveled  it 
by  night  frequently;  that  there  was  a  sidewalk  on  the  other 
side  of  the  street.  He  further  testified  that  he  was  not  at 
the  time  looking  where  he  stepped,  and  was  looking  at  Mr. 
Heffron,  on  the  other  side  of  the  street;  might  have  taken 
eight  or  ten  steps,  or  fifteen,  after  speaking  with  him,  and 
kept  walking  along  at  an  ordinary  gait.  Other  evidence  was^ 
given  descriptive  of  the  condition  of  the  walk  and  hole,  and 
tending  to  show  that  the  mayor  and  aldermen  of  the  defend- 
ant city  had  notice  of  its  existence. 
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Dr.  Wade  was  called,  and  testified  to  the  treatment  he  had 
given  the  plaintiffs  ankle  for  the  injury;  that  it  was  a 
sprained  ankle;  that  sprains  are  where  two  bones  come  to- 
gether to  form  a  joint,  and  one  bone  is  forced  from  its  nat- 
ural position  with  the  other,  and  the  ligaments  are  either 
ruptured  or  badly  stretched ;  that  he  found  the  anTile  swollen, 
and  the  plaintiff  was  suffering  a  good  deal;  that  he  was 
confined  to  the  house,  where  he  saw  him  a  number  of  times, 
and  was  afterwards  put  on  crutches;  that  from  what  he 
observed  and  learned  of  the  case,  from  his  first  consultation, 
and  from  objective  symptoms,  it  was  a  severe  sprain,  the 
usual  consequence  of  which  Is  that  the  member  is  usually 
weakened  from  the  rupture,  and  the  ligaments  are  strained, 
BO  that  it  leaves  the  joint  lax,  and  makes  it  weaker;  that 
the  limb  at  the  present  time  was  smaller  than  the  other; 
still  had  lameness  in  it.  In  answer  to  questions  propounded 
by  the  plaintiff's  counsel  as  to  whether  the  ligaments  some- 
times became  torn  off  or  stretched  so  that  they  never  re- 
sumed a  normal  condition,  he  answered,  against  the  objection 
of  the  defendant,  in  the  affirmative;  also,  to  a  similar  ques- 
tion, that  "in  a  severe  sprain  the  ligaments  sometimes  tear 
off  pieces  of  the  bone  of  the  joint,  and  that  sometimes  a  sprain 
may  be  more  serious  than  a  fracture, —  that  is,  the  injury, 
the  sprain,  may  couple  with  it,  or  in  addition  to  the  sprain 
you  have  a  fracture,  which,  of  course,  makes  it  worse  than 
a  simple  fracture; "  that  the  weakened  condition  of  the  limb 
remains  usually  for  a  considerable  length  of  time;  that  the 
joint  was  liable  to  be,  and  would  be,  weak  for  quite  a  long 
time,  probably  two  or  three  years,  and  would  afterwards  be 
more  liable  to  injury  than  a  healthy  joint,  and  might  trouble 
the  plaintiff,  especially  in  stormy  weather. 

After  the  plaintiff  had  rested,  the  defendant  moved  for  a 
nonsuit  on  the  ground  that  it  appeared  from  the  evidence 
that  the  plaintiff  was  guilty  of  negligence  which  contributed 
to  the  injury.  The  motion  was  denied.  After  the  conclu- 
sion of  the  testimony,  counsel  for  the  defendant  requested 
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the  court  to  direct  a  verdict  in  its  favor  on  the  ground  that 
there  was  no  negligence  on  the  part  of  the  defendant,  and 
that  the  plaintiff's  injury  was'caused  by  his  own  negligence; 
but  the  motion  was  denied. 

The  court  charged  the  jury,  among  other  things,  "that 
the  depression  or  defect  in  the  walk  claimed  appeared  to  be 
open  and  visible,  and  the  plaintiff  stepped  into  it  in  broad 
daylight,  and  might  have  seen  it  if  he  had  looked;  but  that 
a  person  is  not  necessarily  to  be  held  guilty  of  negligence 
because  he  does  not  every  instant  keep  his  eyes  on  the  walk 
before  him,  and  keep  in  his  mind  every  instant  the  fact  that 
there  is  a  dangerous  defect  in  the  walk  over  which  he  is 
passing.  If  his  mind  and  attention  and  eyes  are  for  a  mo- 
ment diverted  to  some  object,  and  he  removes  his  eyes  from 
the  walk,  and,  while  so  diverted,  he  walks  into  a  hole  which 
he  mighl  and  would  have  seen  had  he  been  looking,  it  does 
not  necessarily  follow  from  this  fact  that  he  was  negligent. 
He  may  or  may  not  be  negligent,  according  to  the  facts  sur- 
rounding the  case;  and  this  is  a  question  of  fact  for  you  to 
determine, —  whether  or  not  the  plaintiff  was  negligent  in 
this  case."  "  The  burden  of  proving  contributory  negligence 
is  upon  the  defendant.  It  is  not  to  be  presumed  in  the  ab- 
sence of  facts  and  circumstances  from  which  an  inference 
that  the  plaintiff  was  guilty  of  it  can  be  properly  drawn." 

The  jury  gave  a  verdict  for  the  plaintiff  for  §500,  and  a 
motion  for  a  new  trial  on  the  ground  of  the  rulings  above 
set  forth  was  denied,  and  the  plaintiff  had  judgment,  from 
which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  W.  F,  McNally 
and  S.  N.  Hawkins^  and  oral  argument  by  Mi\  McNally. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Smith  cfe  Oakea. 

PiNNET,  J.  1.  The  question  whether  the  defendant  city 
bad  been  guilty  of  negligence  in  not  repairing  and  keeping 
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the  sidewalk  in  question  in  safe  and  proper  condition,  which 
-  was  the  proximate  cause  of  the  plaintiflF's  injury,  was  sub- 
mitted to  the  jury  under  proper  instructions,  and  the  evi- 
dence was  clearly  sufficient  in  this  respect  to  sustain  the 
verdict. 

The  mere  fact  that  the  plaintiff  had  previous  knowledge 
of  the  defect  in  the  sidewalk,  and  was  familiar  with  it,  and 
considered  it  dangerous,  does  not  establish  contributory  neg- 
ligence as  a  matter  of  law.  Salzer  v.  Milwaukee^  97  Wis.  471 ; 
Simonds  v.  BarahoOy  93  Wis.  40.  The  defect  was  not  one 
that  could  be  regarded  as  imminently  dangerous,  and,  as  held 
in  Wheeler  v,  Westport^  30  Wis.  392,  and  Cuthhert  v.  Apple- 
ton^  24  Wis.  383,  the  plaintiflP  was  not  bound  at  all  times,  by 
day  or  by  night,  when  passing  over  the  walk,  to  bear  in 
mind  the  defect  in  it,  and  think  of  it,  though  he  knew  it  was 
there  and  considered  that  it  was  dangerous.  The  plaintiif's 
mind  may  have  been  busied  with  some  train  of  thought  until 
he  was  in  close  proximity  to  the  defect  or  hole,  when  he  was 
made  conscious  of  the  presence  of  his  acquaintance  Heflfron 
on  the  other  side  of  the  street,  and  whom  he  accosted,  when 
a  hasty  colloquy  occurred,  during  which  he  looked  at  his 
acquaintance,  and  did  not  look  at  the  walk  or  for  the  hole, 
walking  along  perhaps  ten  or  fifteen  steps,  when  he  stepped 
in  the  hole  and  received  his  injuries.  That  the  events  thus 
detailed  should  have  occurred  as  stated  by  the  plaintiff  is 
quite  natural,  and  that  his  attention  should  have  been  mo- 
mentarily diverted  and  occupied  by  his  meeting  his  acquaint- 
ance and  what  passed  between  them.  The  case  in  this  respect 
is  quite  like  the  cases  of  Cumishy  v.  Kenosha^  87  Wis.  286,  and 
Barstow  V.  Berlhi,  34  Wis.  357.  The  existence  of  the  defect 
may  not,  under  the  circumstances,  have  occurred  to  his  mind. 
Whether  he  was  guilty  of  contributory  negligence  or  not 
was  a  question  for  the  jury,  and  depended  upon  the  infer- 
ences which  the  jury  might  fairly  draw  from  all  the  facts 
and  circumstances  in  evidence,  and  the  opinion  they  might 
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form  as  to  the  prudence  of  his  conduct.  In  all  cases  in  which 
the  inference  of  contributory  negligence,  or  the  absence  of 
it,  is  in  doubt,  giving  to  the  testimony  the  construction  most 
favorable  to  the  party  charged  therewith,  the  question  is 
for  the  jury.  In  any  event,  the  proof  of  contributory  neg- 
ligence must  be  clear  and  decisive,  not  leaving  room  for  im- 
partial and  unbiased  minds  to  arrive  at  any  other  conclusion, 
in  order  to  warrant  a  nonsuit  or  an  absolute  direction  to  the 
jury  on  the  ground  of  contributory  negligence.  Kaples  v. 
Orth,  61  Wis.  533;  Yalin  v,  M.  <&  N.  E,  Co.  82  Wis.  6;  Mo 
Doufjall  V.  Ashland  S,-F.  Co.  97  Wis.  382,  and  cases  cited. 

The  only  evidence  as  to  the  manner  in  which  the  accident 
occurred  was,  substantially,  that  of  the  plaintiff.  The  court 
<5harged  the  jury  that  the  burden  of  proving  contributory 
negligence  was  on  the  defendant.  While  contributory  negli- 
gence may  appear  on  the  plaintiflf's  own  showing,  so  as  to 
render  proof  of  the  fact  on  the  part  of  the  defendant  un- 
necessary, we  do  not  think  that  the  instruction  was  mislead- 
ing, in  view  of  the  state  of  the  proof  and  the  fact  that  the 
<;ourt  instructed  the  jury  that  "contributory  negligence 
could  not  be  presumed  in  the  absence  of  evidence  showing 
it,  or  facts  and  circumstances  from  which  an  inference  that 
the  plaintiff  was  guilty  of  negligence  can  be  properly  drawn." 
We  think  that  the  charge  on  this  point,  on  the  whole,  is  free 
from  objection, 

2.  We  think  that  the  testimony  of  Dr.  Wade,  objected  to, 
was  properly  admitted.  He  had  testified  as  to  the  character 
4in(J  nature  of  the  injury,  and  that  "it  was  a  severe  sprain." 
He  was  a  surgical  expert,  and  had  attended  the  case.  It 
was  competent  to  ask  him  what  results  usually,  or  even 
sometimes,  accompany  or  follow  such  an  injury.  This  was 
expert  evidence,  based  upon  the  knowledge  and  experience 
of  the  witness  as  a  physician  and  surgeon  and  his  knowl- 
edge of  the  particular  case.  It  is  not  fairly  to  be  regarded 
as  speculative  or  conjectural.    The  defendant  had  ample  op- 
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portunity  to  cross-examine  the  witness  and  test  the  fairness 
of  his  evidence. 

The  record  does  not  show  any  material  error,  and  we  have 
arrived  at  the  conclusion  that  the  judgment  is  correct  and 
should  be  affirmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


MoNallt,  Executor,  Appellant,  vs.  MoAndrew  and  another, 

Respondents. 

November  19  ^December  10, 1S97. 

Pleading:  Variance:  Failure  of  proof:   Gifts:  Surrender:  Evidence: 
Transactions  with  person  since  deceased:  Appeal:  Immaterial  error, 

1.  In  an  action  by  an  executor  to  foreclose  a  mortgage  given  to  his 

testator,  a  son  of  the  latter  was  interpleaded  as  claiming  to  own 
the  notes  and  mortgage.  He  answered  claiming  to  own  them  by 
purchase  from  his  father,  but  at  the  trial  the  proof  showed  that 
he  was  the  owner  by  gift.  A  prior  examination  of  the  son,  how- 
ever, under  sec.  4096,  R.  S.,  had  shown  the  nature  of  his  claim,  so 
that  plaintiff  was  not  misled.  Held,  that  there  was  no  failure  of 
proof  on  the  part  of  the  son,  and  no  material  variance,  the  sub- 
stance of  the  issue  being  the  ownership  of  the  notes,  and  the 
means  whereby  the  sou  became  the  owner  being  merely  inci- 
dental 

2.  There  being  evidence  to  show  that  the  testator  had  delivered  the 

notes  and  mortgage  to  his  son  as  a  gift,  with  the  understanding 
that  the  testator  should  receive  the  interest  on  them  as  long  as 
he  lived,  further  evidence  that  the  notes  were  afterwards  returned 
to  the  testator  to  enable  him  to  collect  the  interest,  and  were 
found  among  his  papers  after  his  decease,  did  not  establish  the 
fact  that  there  had  been  no  gift  in  prcesenti  or  that  there  had 
been  a  revocation  or  surrender  of  the  gift 
8.  To  rebut  the  presumption  of  a  consideration  raised  by  a  written  as- 
signment from  the  testator  to  his  son,  plaintiff's  attorney  testified 
that  the  son,  in  his  deposition  taken  under  sec.  4090,  R  S.,  had 
^  stated  that  no  consideration  was  paid.  Thereupon  the  court  held 
that  the  whole  deposition,  including  those  parts  relating  to  personal 
transactions  between  the  testator  and  his  son,  had  become  admissi- 
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ble  on  behalf  of  the  son.  Whether  this  ruling  was  wrong  is  not 
determined,  but  it  is  held  that  the  error,  if  any,  was  nojb  material, 
the  trial  being  by  the  court  and  there  being  sufficient  other  con»* 
petent  testimony  to  support  the  judgment.  In  such  a  case  the 
presumption  on  appeal  is  that  only  competent  testimony  had 
weight  with  the  court 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  B.  Bdndy,  Circuit  Judge.    Affirmed, 

This  is  an  action  by  the  executor  of  Patrick  Riley,  to  r^ 
cover  the  amount  of  three  promissory  notes  executed  by  the 
defendant  James  McAndrew  to  his  decedent  in  his  lifetime. 
The  notes  were  secured  by  a  mortgage  upon  land.  W.  H. 
miey^  a  son  of  Patrick  Riley,  claimed  to  be  the  owner  of 
the  notes  and  mortgage,  and  was  interpleaded.  The  issue 
tried  was  whether  W.  H.  Riley  was  the  owner  of  the  notes 
and  mortgage.  The  court  found  that  he  was  the  owner, 
and  gave  him  judgment  for  the  amount  of  the  notes  against 
McAndrew,  As  to  the  plaintiff  the  action  was  dismissed. 
The  executor  appeals. 

W,  F.  McNally^  for  the  appellant,  argued,  inter  alia^  that  ^ 
the  variance  between  the  pleading  and  proof  was  fatal.    It 
was  not  a  variance,  but  an  absolute  failure  of  proof.     R.  S. 
sec.  2671;  Kruschke  v.  Stefan,  83  Wis.  373;  Crook  v.  First 
Nat.  Banh,  id.  31;  Alhrecht  v.  M.  db  S.  R,  Co.  87  id.  105; 

Lagage  v.  G.  <&  N.  W.  R.  Co.  91  id.  507;  E v.  II , 

20  id.  238;  Eilert  v.  Oshkosh,  14  id.  586;  BorTtenliagen  v. 
Paschen,  72  id.  272;  Warder  v.  Baldwin,  51  id.  459;  South- 
wick  V.  First  Nat.  Baiik,  84  IST.  Y.  428;  Truesdell  v.  Sarles, 
104  id.  164.  The  finding  of  a  gift  inprcesenii  was  not  sus- 
tained by  the  evidence.  The  reservation  of  the  interest  was 
fatal  to  such  a  gift.  Thornton,  Gifts,  §  92;  Buswell  v.  FuU 
lev,  156  Mass.  309. 

For  the  respondents  there  was  a  brief  by  John  W.  Bash- 
ford,  and  oral  argument  by  John  W.  Bashford  and  R.  M. 
Bashford. 
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Newman,  J.  The  appellant  claims  that  there  was  an  en- 
tiro  failure  of  proof  on  the  part  of  the  defendant  liUey. 
This  can  be  true  only  in  a  case  where  the  proofs  fail  to  estab- 
lish the  issue  in  its  general  scope  and  meaning.  The  answer 
of  defendant  Riley  alleged  that  he  was  the  owner  of  the 
notes  by  purchase  from  his  father.  The  proofs  showed  that 
he  was  the  owner  by  gift  from  his  father.  The  substance 
of  the  issue  tendered  by  the  answer  was  the  ownership  of 
the  notes.  The  means  whereby  the  defendant  became  the 
owner  was  subordinate  and  incidental.  It  was  not  the  sub- 
stance of  the  issue.  Proof  of  ownership,  by  whatever  law- 
ful means,  established  the  issue  for  the  defendant,  in  its 
entire  scope  and  meaning.  It  has  been  held  by  this  court, 
in  a  case  where  the  complaint  was  for  goods  sold  and  the 
proof  was  of  a  conversion,  that  the  variance  was  immaterial, 
because  the  plaintiff  had  the  right  to  waive  the  tort  and  sue 
on  the  contract.  Walker  v.  Duncan^  68  Wis.  624.  A  vari- 
ance between  the  allegation  and  the  proofs  is  not  deemed 
material  unless  it  be  made  to  appear  that  the  adverse  party 
has  been  actually  misled  to  his  prejudice.  R.  S.  sec.  2669; 
Harper  v.  Milwaukee^  30  Wis.  365-373;  Ryan,  C.  J.,  in  Dela- 
plaine  v.  Turnley^  44  Wis.  43 ;  Engel  v.  Hardtj  56'  Wis.  456. 
The  plaintiff  had  taken  the  defendant's  deposition  under  sec. 
4096,  R.  S.,  and  knew  the  true  nature  of  his  claim,  and  must 
have  come  expecting  to  meet  the  precise  claim  which  the 
proofs  tended  to  establish.  There  ivas  no  failure  of  proof 
or  material  variance. 

The  undisputed  evidence  shows  that,  some  years  before 
his  death,  Patrick  Riley  indorsed  a  written  assignment  of 
the  mortgage,  and  the  notes  secured  by  it,  upon  the  mort- 
gage, and  delivered  all  the  papers,  as  a  gift,  to  his  son 
W.  II.  Eiley.  Patrick  Riley  afterwards  told  the  defendant 
McAndrew  that  he  had  given  the  notes  and  mortgage  to 
W.  II.  Riley.    It  was  all  the  time  understood  that  the  father 
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was  to  have  the  interest  on  the  notes  so  long  as  he  lived. 
The  notes  were  afterwards  given  to  him,  that  he  might  re- 
ceive the  interest,  and  were  found  among  his  papers  after 
his  death.  These  facts  are  not  necessarily  inconsistent  with 
the  hypothesis  that  the  delivery  of  the  papers  to  W.  11,  Riley 
was  intended  to  take  effect,  in  prcesentij  as  a  gift.  Nor  does 
the  fact  that  he  afterwards  obtained  possession  of  the  notes, 
for  the  purpose  named,  as  matter  of  law  establish  a  revoca- 
tion or  surrender  of  the  gift.  8  Am.  &  Eng.  Ency.  of  Law, 
1317.  The  evidence  is  sufficient  to  support  the  conclusion 
of  the  trial  court  in  that  behalf. 

The  evidence  which  tended  to  prove  the  consummation 
of  the  gift  was  the  testimony  of  T.  E.  Eiley,  who  was  a 
brother  of  W.  IT.  liileyy  and  who  was  present  at  and  wit- 
nessed the  transaction,  and  also  the  testimony  of  McAndrew 
that  Patrick  Eiley  told  him  that  he  had  given  the  notes  and 
mortgage  to  his  son  W.  H.  Riley,  To  rebut  the  presumption 
of  a  consideration  raised  by  the  written  instrument  of  assign- 
ment, the  plaintiff's  attorney  took  the  witness  stand,  and 
testified  that  the  defendant  Riley  had,  in  his  deposition 
taken  under  sec.  4096,  R.  S.,  testified  that  no  consideration 
had  been  paid.  The  court  thereupon  held  that  the  whole 
deposition  had  become  admissible  by  the  introduction  of  a 
part  of  it  in  evidence  by  the  plaintiff,  and  it  was  all  received 
in  evidence.  This  is  claimed  to  be  error.  But  In  re  Hes^ 
Estate^  57  Minn.  282,  and  Jones,  Ev.  §  792,  and  cases  cited 
in  the  notes,  seem  to  support  this  ruling.  But,  if  the  ruling 
was  wrong,  it  is  not  reversible  error.  The  issue  was  tried 
by  the  court.  It  is  no  sufficient  ground  for  reversal  that 
incompetent  testimony  was  received,  where  there  is  sufficient 
competent  testimony  to  support  the  judgment.  It  will  be 
presumed,  in  favor  of  the  judgment,  that  only  the  compe- 
tent testimony  had  weight  with  the  court.  Wheeler  &  W. 
Mfg.  Co.  V.  Lausy  62  Wis.  635;  Hooker  v.  Brandon^  75  Wis. 
Vol.  98—5 
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8-16 ;  Frisk  v.  Reigelman^  75  Wis.  499 ;  Farr  v.  Semjoley  81 
Wis.  230;  Eozek  v.  Redzinski,  87  Wis.  525. 

No  reversible  error  is  found. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


KoLLiNS,  Appellant,  vs.  Humphrey,  Garnishee,  EespondenL 

November  19  —  December  10, 1897. 

Voluntary  assignment:  Pleading:  Bonds:  Erasureof  signature  of  surety: 
'     Adopting  seal:  Partnership:  Marshaling  assets, 

1.  An  assignment  for  the  benefit  of  creditors  is  alleged  with  sufficient 

particularity  to  allow  proof  of  the  fact  when  it  is  averred  that  the 
assignment  was  made;  that  it  was  in  due  form  of  law;  that  all 
conditions  required  by  statute  to  give  it  full  effect  and  validity 
have  been  performed;  and  that  the  assignee  has  entered  upon  the 
discharge  of  his  duties  thereunder. 

2.  The  bond  of  an  assignee  for  the  benefit  of  creditors,  executed  by  the 

principal  and  ninety-five  sureties,  had  been  approved  by  the  county 
judge  who  took  it,  and  he  had  certified  that  the  property  of  the 
sureties  therein  named  was  worth  the  sum  specified.  The  signa- 
ture of  one  of  the  sureties  and  his  name  in  the  body  of  the  bond 
had  been  erased,  but  it  was  not  shown  when  the  erasure  was 
made.  Heldy  that  the  erasure  was  not  such  a  suspicious  circum- 
stance as  to  call  for  explanation  before  the  bond  could  be  admitted 
in  evidence  in  garnishment  proceedings  against  the  assignee. 

8.  Two  or  more  persons  may  adopt  a  single  seal.  A  voluntary  assign- 
ment, therefore,  is  not  necessarily  rendered  void  as  to  attacking 
creditors  by  the  fact  that  there  was  but  one  seal  or  scroll  on  the 
assignee's  bond,  and  that  opposite  the  signature  of  the  assignee. 

4  Where  a  member  of  a  copartnership  has  made  a  voluntary  assign- 
ment of  his  individual  property,  creditors  of  the  partnership  are 
not  entitled  to  have  their  claims  paid  out  of  the  estate  in  the 
hands  of  the  assignee,  so  long  as  any  of  the  individual  creditors 
remain  unpaid  in  whole  or  in  part.  Thayer  v,  Humphrey,  91  Wi& 
276,  followed. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Oroix 
county :  O.  B.  Wyman,  Judge.    Affirmed. 
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On  June  15, 1893,  the  defendant  A.  J.  Goss,  being  engaged 
in  the  banking  business  at  Hudson,  made  to  the  garnishee, 
Humphreyy^,  voluntary  assignment  for  the  benefit  of  his 
creditors.  The  assignee  accepted  the  trust,  and  duly  quali- 
fied, and  entered  upon  his  duties  as  such  assignee.  About 
the  same  time  J.  B.  Goss,  a  son  of  the  said  A.  J.  Goss,  being 
engaged  in  the  milling  business  at  Kiver  Falls,  made  a  volun- 
tary assignment  for  the  benefit  of  his  creditors  to  one  Weld. 
December  23, 1893,  one  Lottie  Thayer  filed  her  claim  against 
said  Eum/phrey^  as  such  assignee,  for  $619.40  upon  a  note 
for  that  amount  executed  by  J.  B.  Goss  under  the  name  of 
J.  B.  Goss  &  Co.,  claiming  that  A.  J.  Goss  was  the  company 
and  the  partner  of  J.  B.  Goss.  Judgment  was  rendered 
therein  for  $731.19  against  J.  B.  and  A.  J.  Goss,  April  28, 
1894.  Thereupon  such  judgment  was  filed  as  the  claim  of 
Lottie  Thayer  against  Humphrey^  as  assignee  of  A.  J.  Goss, 
and,  upon  being  heard,  the  same  was  disallowed  by  order  of 
the  circuit  court.  The  attorneys  for  the  respective  parties 
in  the  Thayer  Case  were  the  attorneys  for  the  respective 
parties  in  this  case.  July  25, 1804,  the  respective  attorneys 
entered  into  a  stipulation  entitled  in  the  Thayer  Case^  as  fol- 
lows: "The  objections  to  said  claim  having  been  tried  by 
the  court  on  July  24, 1894,  and  an  order  having  been  entered 
sustaining  such  objections;  and  there  being  many  claims 
similar  in  their  nature  to  the  claim  here  in  question,  which 
are  represented  by  the  same  attorney,  it  is  therefore  stipu- 
lated that  the  decision  in  this  case,  or,  in  the  event  of  an  ap- 
peal, then  the  final  decision  on  appeal,  shall  be  controUiug 
and  decisive  upon  all  claims  of  creditors  of  J.  B.  Goss  &  Co., 
whether  here  filed  or  not,  so  far  as  the  undersigned  repre- 
sents such  creditors,  so  that  the  decision  in  this  case  shall  be 
decisive  of  all  claims  depending  upon  substantially  the  same 
facts."  The  appeal  from  the  judgment  in  the  Thayer  Case 
was  affirmed  by  this  court,  September  26,  1895  {Thayer  v. 
OosSy  91  Wis.  90).  The  appeal  from  the  order  so  disallowing 
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the  Thayer  claim  was  aflBrmed  by  this  court,  September  26, 
1895  {Thayer  v.  Humphrey,  91  Wis.  276,  289-297). 

On  September  27,  1894,  the  plaintiff  recovered  judgment 
against  J.  B.  and  A.  J.  Goss  upon  a  note  dated  April  17, 
1893,  made  by  J.  B.  Goss  in  the  name  of  J.  B.  Goss  &  Co., 
then  doing  business  at  Eiver  Falls,  for  $11,852.67,  upon  sub- 
stantially the  same  facts  and  upon  the  same  principle  as 
were  determined  on  the  appeal  from  the  judgment  in  the 
Thayer  Case.  October  2,  1894,  the  plaintiff  brought  this 
action  of  garnishment  based  upon  that  judgment  against 
J.  B.  and  A.  J.  Goss,  as  principal  defendants,  and  garnished 
Humphrey^  the  assignee  of  A.  J.  Goss.  Hwmjphrey^  as  such 
assignee,  justified  under  the  assignment,  and  denied  all  lia- 
bility. The  plaintiff  took  issue  with  the  answer  of  the 
garnishee. 

Upon  the  trial  the  court  found,  in  effect,  in  addition  to 
the  facts  stated,  that  the  bond  of  the  assignee  was  duly  ex- 
ecuted by  him  and  duly  sealed,  but  that  the  sureties  in 
executing  the  bond  adopted  the  seal  of  the  assignee  as  their 
seals,  and  became  thereby  bound;  that  the  erasure  of  the 
name  of  P.  Q.  Boyden, —  one  of  the  sureties  on  the  bond, — 
and  in  the  body  thereof,  was  made  by  some  person  unknown 
and  not  authorized,  after  the  bond  had  been  duly  filed  in  the 
office  of  the  clerk  of  the  circuit  court;  that  the  ostensible 
value  of  the  assets  of  A.  J.  Goss,  at  the  time  of  the  assign- 
ment, was  upwards  of  $1,000,000,  and  their  net  value  then 
was  over  $400,000 ;  that  there  were  creditors  of  A.  J.  Goss 
whose  debts  were  incurred  in  his  individual  business,  and 
not  in  any  partnership  business,  to  the  extent  of  about 
$640,000;  that  all  such  creditors,  except  creditors  to  the 
amount  of  $15,000,  had  filed  and  proved  their  claims  pursu- 
ant to  law,  and  accepted  and  received  dividends  thereon  to 
the  amount  of  about  forty-eight  per  cent,  of  the  face  of 
their  claims,  and  had  in  all  respects  accepted  and  assented 
to  the  assignment;  that  the  plaintiff  had  not  filed  any  claim 
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against  the  estate  of  A.  J.'Goss;  that  the  claims  of  the  indi- 
vidual creditors  of  A.  J.  Goss,  exclusive  of  the  business  of 
J.  B.  Goss  &  Co.,  will  much  more  than  exhaust  all  the  indi- 
vidual assets  of  A.  J.  Goss;  that  March  27,  1896,  and  after 
the  decision  of  this  court  in  the  Thayer  Case^  the  garnishee, 
Hv/mphrey^  was  allowed  to  amend  his  answer  by  pleading 
the  stipulation  mentioijed;  that  Himtphreyy  as  garnishee, 
had  at  no  time  hold  any  property,  credits,  or  effects  belong- 
ing to  A.  J.  Goss  or  J.  B.  Goss,  and  was  not  in  any  manner 
indebted  to  them,  or  either  of  them,  either  jointly  or  sev- 
erally. 

As  conclusions  of  law  the  court  found,  in  effect,  that  the 
assignment  of  A.  J.  Goss  was  valid;  that  the  assignee's  bond 
therein  was  sufficiently  sealed  and  valid  and  binding;  that 
HurrijpTirey^  as  assignee  under  the  assignment,  whether  valid 
or  not,  became  the  trustee  of  an  express  trust  in  favor  of 
such  individual  creditors  of  A.  J.  Goss  as  had  or  should  file 
their  claims  against  his  estate;  that  the  plaintiff  has  a  right 
to  file  his  claim  against  such  assets,  but  has  no  right  to  have 
any  part  of  the  same  paid  to  him  as  long  as  any  of  the  indi- 
vidual creditors  of  A.  J.  Goss  remain  unpaid  in  whole  or  in 
part;  that  the  plaintiff  was  and  is  bound  by  the  stipulation 
mentioned;  that  no  ground  exists  for  setting  aside  the  stip- 
ulation or  to  relieve  the  plaintiff  therefrom;  that  judgment 
be  entered  accordingly  in  favor  of  the  garnishee,  Humphrey ^ 
and  against  the  plaintiff. 

From  the  judgment  so  entered  the  plaintiff  appeals. 

For  the  appellant  the  cause  was  submitted  on  the  briefs 
of  J.  S.  White  cfe  K  M.  White.    Thev  contended,  inter  alia. 

•/  7  7 

that  it  was  incumbent  on  the  party  offering  the  bond  to  ex- 
plain the  erasures, —  to  show  the  time  when,  the  person  by 
whom,  and  the  intent  with  which  it  was  made.  Paye  v. 
Danaher,  43  Wis.  221, 224-226;  Heath  v.  State,  14  Tex.  App. 
213;  Davis  v.  State,  5  id.  48;  Xiser  v.  State,  13  id.  201; 
Smith  V.  TJ.  S.  2  Wall.  232;  Courcamp  v,  Weher,  30  K'eb. 
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533,  536-538,  The  erasure  rendered  the  bond  void  as  to  all 
other  sureties  not  having  notice  of  or  consenting  to  it;  and 
no  recovery  could  be  had  thereon  against  such  sureties. 
HaMey  cSs  Co.  v.  Corboyy  150  Pa.  St.  23,  29;  Smith  v.  U.  S. 
2  Wall.  219,  234-230;  State  v.  McGonigle,  101  Mo.  353,  359- 
368;  State  ex  rel,  Howell  Co.  v.  Findley^  id.  368;  MoCramer 
V.  Thompson^  21  Iowa,  244,  251,  252;  State  ex  rel.  Oriswold 
V.  Blair^  32  Ind.  313,  316;  State  v.  Craig,  58  Iowa,  238,  240; 
Howe  V.  Peahody,  2  Gray,  556;  Heath  v.  State,  14  Tex.  App. 
213,  216;  J)avi8  v.  Stat^,  5  id.  48,  60;  Martin  v.  Thomas,  24 
How.  315,  317;  Hessell  v.  Johnson,  63  Mich.  623.  The  bur- 
den  was  on  the  defendant  to  prove  that  the  other  sureties 
authorized  or  ratified  the  alteration.  State  ex  rel.  Howell 
Co,  V.  Findley,  101  Mo.  368;  Schwalm  v.  Mclntyre^  17  Wis. 
232,  235. 

For  the  respondent  there  were  briefs  by  Spooner,  Sanborn 
<&  Spooner,  and  oral  argument  by  A.  L.  Sanborn.  They 
argued,  among  other  things,  that  the  mere  fact  of  an  alter- 
ation or  erasure  in  an  instrument  does  not,  per  se,  raise  any 
presumption  either  for  or  against  the  validity  of  the  writing. 
2  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  274;  Page  v.  Danaher, 
43  Wis.  221 ;  Prieger  v.  Exchange  Mut.  Ins.  Co.  6  Wis.  89, 
104.  The  bond  was  approved  by  the  county  judge  of  St. 
Croix  county.  Such  approval  amounted  to  a  certificate  of 
the  sufficiency  of  the  sureties.  It  is  to  be  presumed  that  an 
officer  charged  with  a  legal  duty  has  performed  it.  It  is 
therefore  to  be  presumed  either  that  the  erasure  was  not 
made  until  after  the  approval  of  the  bond,  or,  if  made  be- 
fore, that  the  judge  inquired  into  the  matter  and  found  that 
it  was  not  made  in  such  a  way  as  to  affect  the  validity  of 
the  bond.    Hall  v.  Smith,  14  Bush,  604. 

Cassoday,  O.  J.  The  plaintiff  is  a  judgment  creditor  of 
the  alleged  firm  of  J.  B.  Goss  &  Co.  A.  J.  Goss  was  held 
to  be  a  member  of  that  firm  by  reason  of  allowing  himself 
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to  be  held  ont  as  such,  although  he  was  not,  in  fact,  a  mem- 
ber at  the  time  the  indebtedness  to  the  plaintiff  was  incurred. 
The  plaintiff,  as  such  creditor  of  the  firm,  seeks  by  this  gar- 
nishment to  reach  the  a,ssets  assigned  by  A.  J.  Goss  person- 
ally to  the  defendant  Humphrey  upon  several  grounds. 

1.  It  is  contended  that  the  answer  of  the  garnishee  fails 
to  allege  the  assignment  to  himself  by  A.  J.  Qoss  with  suffi- 
cient particularity  to  allow  proof  of  the  same.  It  alleges 
the  making  of  the  assignment,  that  it  was  in  due  form  of 
law,  and  that  all  conditions  required  by  the  statute  to  give 
it  full  effect  and  validity  had  been  performed,  and  that  he 
had  entered  upon  the  discharge  of  his  duties  thereunder, 
and  denies  all  liability.  If  the  answer  was  not  sufficiently 
definite  and  certain,  the  plaintiff's  remedy  was  by  motion 
to  make  it  more  so.  There  is  no  ground  for  holding  that  it 
was  insufficient  or  demurrable. 

2.  It  is  contended  that  the  assignee  failed  to  give  such  a 
bond  as  is  required  by  the  statute.  E.  S.  sec.  1694.  The 
bond  was  signed  by  Humphrey ^  as  principal,  and  ninety-five 
persons,  as  sureties,  including  one  P.  Q.  Boyden,  whose  sig- 
nature and  name  in  the  body  of  the  bond  appear  to  have 
been  erased.  The  bond  was  fully  approved  by  the  county 
judge  who  took  the  same,  as  required  by  the  statute;  and 
he  certified  that  the  property  of  the  sureties  therein  named 
was  worth,  in  the  aggregate,  the  sum  therein  specified.  Pre- 
sumptively, the  sureties  on  the  bond  .were  sufficient  at  the 
time  it  was  so  taken  and  filed.  Bracken  Co,  ComrrCrB  v. 
Daum^  80  Ky.  388.  The  erasures  mentioned  were  not  such 
a  suspicious  circumstance  as  called  for  explanation  before 
the  bond  could  be  admitted  in  evidence.  Austin  v.  Austin^ 
45  Wis.  523, 

3.  Another  objection  to  the  bond  is  that  there  was  but 
one  seal  or  scroll,  and  that  that  was  opposite  the  signature 
of  the  assignee,  Humphrey^  the  first  on  the  list.  It  is,  un- 
doubtedly, the  law  that  two  or  more  persons  may  adopt  a 
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single  seal.  Pickens  v.  Rymer^  90  N.  C.  282;  S.  C.  47  Am. 
Eep.  521,  and  cases  there  cited.  See,  also,  Draper  v.  Spring- 
port^  104  U.  S.  501.  This  is  not  in  conflict  with  Yale  v. 
FlanderSy  4  Wis.  96.  The  assignment  from  A.  J.  Goss  to 
the  garnishee,  Humphrey^  appears  to  have  been  valid  in  all 
respects. 

4.  This  being  so,  it  is  very  obvious  that,  although  the 
plaintiff  has  the  right  to  prove  his  claim  against  J.  B.  and 
A.  J.  Goss,  yet  the  court  very  properly  held  that  he  had  no 
right  to  have  any  part  of  the  same  paid  out  of  the  estate 
held  by  Uumphrey^  as  the  assignee  of  A.  J.  Goss,  as  long  as 
any  of  the  individual  creditors  of  A.  J.  Goss  remained  un- 
paid, in  whole  or  in  part.  This  was  settled  in  the  case  of 
Thayer  v.  Humphreyy  91  Wis.  276,  297,  299,  and  the  plaint- 
iff, in  the  case  at  bar,  appears  to  have  stipulated  to  abide  by 
that  decision.  True,  the  plaintiff  has  not  proved  his  claim 
against  the  assets  in  the  hands  of  the  assignee,  Humphrey; 
doubtless  for  the  reason  that  the  fact  is,  as  found  by  the 
trial  court,  that  the  indebtedness  of  A.  J.  Goss,  individually, 
is  more  than  enough  to  exhaust  all  the  individual  assets  of 
A.  J.  Goss  so  in  the  hands  of  Ilurnphrey,  Besides,  it  ap- 
pears that  nearly  all  of  such  creditors  of  A.  J.  Goss,  indi- 
vidually, have  proved  their  claims  against  his  estate  in  the 
hands  of  Ilumphreyj  as  assignee;  and  it  is  very  questionable, 
at  least,  whether  the  plaintiff,  as  a  creditor  of  J.  B.  Goss  & 
Co.,  could  destroy  or  frustrate  the  assignment,  as  against 
the  creditors  of  A.  J.  Goss,  individually,  who  have  thus 
proved  their  claims,  and  hence  are  estopped  from  contro- 
verting the  validity  of  the  assignment, —  even  had  the  bond 
been  defective. 

We  perceive  no  reversible  error  in  the  record. 

By  the  Cov/rt —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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JsNSBK,  Appellant,  vs.  Thb  Hudson  Sawmill  Company,  Ee- 

spondent. 

November  £0 — December  10, 1897. 

Master  and  aeroant:  Personal  injuries:  Negligence:  Contributory  negli- 
gence: Pleading, 

!•  In  an  action  for  personal  injuries  received  by  an  employee  in  a  saw- 
mill whose  arm  had  been  caught  in  an  un^^uarded  endless  chain 
on  a  conveyor,  and  drawn  between  the  chain  and  the  sprockets, 
crushing  it  and  otherwise  injuring  him,  a  complaint  alleging  ex- 
plicitly that  the  machine  was  dangerous,  that  it  could  have  been 
guarded  and  protected  with  little  expense  so  as  to  obviate  the  dan- 
ger; that  similar  machines  in  other  mills  in  that  locality  were  so 
guarded;  and  that  the  mill  in  the  neighborhood  of  the  conveyor 
■was  not  properly  lighted  so  as  to  enable  employees  working  there 
to  avoid  danger  while  in  the  discharge  of  their  duties,  is  held  suf- 
ficient to  charge  the  defendant  with  actionable  negligence  which 
was  the  proximate  cause  of  the  injury. 

2l  a  complaint  in  such  a  case  alleging,  among  other  things,  that  the 
plaintiff  was  a  common  laborer,  inexperienced  and  unfamiliar 
with  sawmill  machinery  and  the  dangers  incident  thereto;  that 
the  defendant  improperly  placed  him  at  work  in  close  proximity 
to  the  machine  mentioned,  without  informing  him  of  the  dangers 
arising  from  the  unguarded  condition  of  the  chain  and  sprockets 
of  the  conveyor;  that  plaintiff  informed  defendant,  May  22,  1893, 
that  his  employment  under  such  circumstances  was  dangerous, 
and  that  he  would  quit  unless  the  defendant  furnished  him  better 
light  and  guarded  said  chain  and  sprockets;  that  the  defendant 
promised  to  comply  with  such  demands;  and  that  the  plaintiff, 
relying  thereon,  remained  in  the  employment,  and  received  the 
injuries  of  which  he  complained  on  the  24th  of  the  same  month, — 
does  not,  as  matter  of  law,  show  either  contributory  negligence  or 
assumption  by  plaintiff  of  the  risk  of  being  injured  in  his  employ- 
ment in  the  manner  stated. 

Appeal  from  an  order  of  the  circuit  court  for  St.  Croix 
county :  W.  F.  Bailey,  Judge.     Reversed. 

This  is  an  appeal  from  an  order  of  the  circuit  court  sus- 
taining a  demurrer  to  the  plaintiflf's  amended  complaint,  on 
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the  ground  that  the  same  did  not  state  facts  suflBoient  to 
constitute  a  cause  of  action.  The  complaint  alleged,  in  sub- 
stance, the  following  facts: 

The  defendant  was  the  owner  and  engaged  in  operating 
a  sawmill.  Situated  about  in  the  center  of  the  mill  and  a 
part  of  its  machinery,  was,  at  the  time  of  the  happening  of 
the  injuries  complained  of,  a  certain  machine,  called  a  con- 
veyor, .used  for  the  purpose  of  carrying  and  conveying  edg- 
ings, sawdust,  chips,  and  refuse  material  from  the  mill  to  the 
engine  room,  where  the  same  were  burned  as  fuel.  The  con- 
veyor was  about  sixty  feet  long,  and  at  the  easterly  end 
raised  about  the  height  of  nine  feet  above  the  floor  of  the 
mill,  and  at  the  westerly  end  to  about  the  height  of  eighteen 
feet  above  the  floor.  Said  conveyor  was  in  the  form  of  a 
huge  trough,  about  twelve  inches  deep  and  fourteen  inches 
wide;  and  running  in  said  trough  and  over  sprockets  at  each 
^nd  was  an  endless  chain,  constructed  of  three-quarter  inch 
iron,  each  of  the  links  of  which  was  flattened  on  the  top,  so 
that  it  ran  along  and  scraped  over  the  bottom  of  the  trough 
when  the  said  chain  and  conveyor  were  in  motion,  and  the 
part  of  the  chain  running  over  the  top  of  the  sprockets  pro- 
jected to  the  height  of  three  inches  over  the  rim  and  top  of 
the  trough.  The  motive  power  of  the  mill  was  steam,  and 
all  of  the  machinery,  and  particularly  the  conveyor  and 
chain,  revolved  and  moved  with  great  rapidity,  the  sprocket 
wheel  making  forty  revolutions  per  minute.  On  the  north- 
erly side  of  said  conveyor,  and  about  three  feet  east  of  the 
westerly  end  thereof,  was  a  spout  or  slide  leading  from  the 
edger  in  the  mill  to  and  over  said  chain  and  conveyor,  car- 
rying the  edgings  and  refuse  from  said  edger  over,  into, 
and  upon  the  conveyor  and  chain.  On  the  southerly  and 
lower  end  of  said  spout,  leading  from  said  edger,  were  five 
iron  bars,  which  extended  in  a  northerly  and  southerly  di- 
rection from  and  parallel  with  said  last-mentioned  spout, 
which  extended  over  said  conveyor,  preventing  the  larger 
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pieces  of  said  refuse  from  dropping  into  and  upon  the  said 
conveyor  and  chain  and  clogging  and  obstructing  the  same. 
On  the  southerly  side  of  said  conveyor,  immediately  adjacent 
to  and  touching  the  west  end  thereof,  was  a  certain  post, 
about  twelve  inches  square,  for  the  purpose  of  supporting 
the  second  floor  of  the  mill,  and,  at  the  place  where  the  said 
conveyor  was  located,  it  was  at  all  times  so  dark  that  it  was 
almost  impossible  to  see  the  chain  and  sprockets  of  the  con- 
veyor, and  the  darkness  increased  the  dangers  of  the  plaint- 
iff's employment,  to  the  knowledge  of  the  defendant.  It 
was  the  duty  of  the  defendant  to  provide  good,  safe  ma- 
chinery and  apparatus,  and  a  reasonably  safe  place  in  which 
the  plaintiff  was  to  perform  said  work,  and  to  have  and  to 
keep  such  chain  and  sprockets,  and  particularly  the  lower 
and  westerly  end  of  said  chain,  and  the  westerly  or  lower 
one  of  said  sprockets,  covered  and  protected,  so  that  the 
same  would  not  be  dangerous  to  the  employees  and  others 
in  the  vicinity  thereof.  It  was  so  made  the  duty  of  the  de- 
fendant by  the  laws  of  the  state,  but  it  had,  for  a  long  time 
prior  to  the  happening  of  the  injury  complained  of,  unlaw- 
fully, recklessly,  and  negligently  left  and  permitted  the  same 
to  be  uncovered  and  unprotected,  without  any  means  or  de- 
vices whatever  to  prevent  its  employees  and  others  in  the 
vicinity  thereof  getting  caught  in  the  same  and  being  drawn 
therein  and  thereby  injured;  and  said  machinery  and  con- 
veyor were,  at  the  time  of  the  plaintiff's  injury,  dangerous 
in  the  extreme,  by  reason  of  the  facts  herein  alleged. 

In  the  spring  of  1S91  the  plaintiff  was  in  the  employ  of 
the  defendant,  as  a  common  laborer  in  the  yard  of  its  mill, 
on  what  is  known  as  the  "dump."  Afterwards,  and  on 
May  20,  1893,  he  was  required  by  the  defendant  to  work 
and  be  in  the  mill,  in,  around,  and  between  the  machinery 
therein,  and  to  keep  the  floor  of  the  mill  clean  and  free  from 
sawdust  and  refuse,  and  was  ordered  by  the  said  defendant 
to  work  around  the  said  conveyor,  and  to  carry  edgings, 
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bark,  and  other  refuse  thereto,  and  to  the  lower  end  thereof, 
and  put  the  same  upon  and  in  said  conveyor,  so  that  it  might 
and  would  be  carried  out  of  said  mill.  Afterwards,  about 
May  22, 1893,  while  working  as  thus  directed,  the  plaintiff  be- 
came apprehensive  that  he  was  liable  to  or  might  be  injured 
because  the  said  conveyor  was  uncovered  and  unprotected 
over  and  around  the  said  chain  and  sprocket,  and  because 
of  the  almost  total  darkness  therein,  and  from  the  fact  that 
no  guard  or  protection  e:&isted  to  prevent  his  being  caught 
and  injured,  and,  although  the  plaintiff  at  that  time  did  not 
know  and  apprehend  the  precise  danger  and  risk  incident 
to  such  employment,  still  he  thereupon,  a  few  days  prior  to 
the  happening  of  his  injuries,  told  the  ^defendant  that  he 
considered  such  place  dangerous,  and  he  would  then  and 
there  quit  unless  the  defendant  would  properly  cover  and 
protect  said  chain,  sprocket,  and  conveyor,  and  more  partic- 
ularly the  westerly  end  thereof,  and  furnish  better  light,  so 
that  the  plaintiff  could  see  the  machinery  of  the  said  mill, 
and  could  work  around  and  between  the  machinery  thereof, 
and  especially  around  the  conveyor  herein  described,  without 
danger  of  injury;  and  the  defendant  thereupon  promised  to 
have  the  same  covered,  guarded,  and  protected,  so  as  to  pre- 
vent the  plaintiff  being  caught  and  injured  thereby,  and  to 
provide  better  light  therein,  and  directed  the  plaintiff  to 
continue  at  work  in  and  around  said  conveyor  and  machin- 
ery. Relying  upon  said  promise,  the  plaintiff  continued  in 
such  employment;  but  the  defendant,  not  regarding  its  duty, 
conducted  itself  so  negligently  that  it  failed  to  provide  a 
good,  safe  place  in  which  the  plaintiff  was  to  perform  his 
work,  in  not  having  the  mill  properly  lighted,  and  particu- 
larly in  not  providing  sufficient  light  so  that  the  plaintiff 
could  see  the  chain  and  sprockets  of  said  conveyor,  and  in 
not  covering,  fencing,  and  protecting  the  said  chain. and 
sprockets  as  aforesaid.  By  reason  of  such  negligence  in  the 
premises,  and  while  said  defective  machine  was  in  use  and 
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operation,  and  while  the  plaintiff  was  engaged  as  directed 
and  in  the  strict  line  of  his  duty,  and  under  the  direction  of 
the  said  defendant,  without  fault  or  negligence  on  his  part, 
and  wholly  by  reason  of  the  said  negligence  of  the  defend- 
ant, on  the  24th  of  May,  1893,  and  while  his  attention  was 
momentarily  attracted  elsewhere,  his  clothes  were  caught 
by  the  said  projecting,  unguarded  chain  of  said  conveyor, 
and  he  was  drawn  therein,  and  his  right  arm  was  drawn 
under  and  between  the  chain  and  sprockets  of  said  conveyor 
at  the  westerly  end  thereof,  and  was  crushed,  torn,  and 
mangled  to  such  an  extent  that  it  became  necessary  to  have 
the  same  amputated  between  the  wrist  and  elbow;  and  his 
left  arm  was  crushed,  torn,  lacerated,  and  bruised,  and  the 
tendons  and  muscles  thereof  strained  and  injured,  to  such 
an  extent  that  said  left  arm  was  crippled  and  rendered  al- 
most useless;  and  he  wa^  also  otherwised  injured  in  his  head, 
neck,  face,  chest,  back,  spine,  and  spinal  cord,  internally 
and  otherwise. 

The  plaintiff  further  alleged  that  he  (plaintiff)  was  a  com- 
mon laborer,  wholly  unfamiliar  with  sawmill:  machinery  and 
the  dangers  incident  thereto  and  connected  therewith,  and, 
prior  to  the  happening  of  the  injury,  had  no  knowledge  or 
notice  of  the  dangerous  condition  of  said  conveyor,  as  the 
defendant  well  knew;  that  his  injuries  are  permanent  in 
their  nature,  and  were  caused  by  the  said  negligent  and 
careless  acts  and  omissions  of  the  defendant  herein,  and  by 
taking  the  plaintiff,  a  common  laborer  and  an  inexperienced 
man,  without  knowledge  of  machinery  and  of  the  risks  and 
dangers  of  the  emploj^ment,  and  placing  him  in  and  around 
such  unfenced  and  unprotected  and  uncovered  sprockets  and 
chain  of  said  conveyor,  without,  as  is  the  fact,  informing 
him  of  the  dangers  thereof  and  incident  thereto,  and  in  leav- 
ing the  said  sprockets  and  chain  of  said  conveyor  unpro- 
tected and  unguarded,  and  in  permitting  the  said  chain  to 
project  above  the  rim  of  the  trough  in  which  the  same  so 
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ran,  and  in  not  providing  suflBcient  light  so  that  the  plaint- 
iflF  could  see  the  machinery  of  the  mill. 

It  was  further  alleged  that  there  were  various  devices  in 
existence  and  in  general  use  at  sawmills  and  factories  for 
the  purpose  of  guarding  and  covering  such  chains  and  sprock- 
ets, and  that  such  means  and  devices  could  be  and  were,  in 
such  mills  other  than  the  one  in  question,  used  and  employed 
at  little  or  no  expense,  and  without  hindering  or  affecting 
the  usefulness  or  operation  of  the  machinery,  as  the  defend- 
ant well  knew;  that,  previous  to  his  injury,  plaintiff  was  an 
able-bodied  man,  capable  of  earning,  and  did  earn,  large 
wages;  that  his  injuries  so  received  had  rendered  him  a 
cripple  for  life,  and  incapacitated  him  for  doing  any  work 
or  labor  whatsoever;  that  he  had  been  compelled  to  expend 
large  sums  of  money  for  medical  and  surgical  aid  and  attend- 
ance, and  would  be  compelled  to  make  large  payments  for 
like  purposes  in  the  future;  that  he  had  been  compelled  to 
submit  to  great  bodily  and  mental  pain  and  anguish,  and 
would  be  compelled  so  to  suffer  for  the  rest  of  his  life. 
Judgment  was  demanded  for  the  sum  of  $20,000,  for  the 
wrong  and  injuries  aforesaid. 

The  circuit  court  made  an  order  sustaining  the  demurrer 
and  directing  a' dismissal  of  the  complaint,  from  which  the 
plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  T.  F,  Frawley  and 
W.  O.  Donovan^  and  oral  argument  by  Mr,  Donovan. 

For  the  respondent  there  was  a  brief  by  John  W.  Bash- 
fordy  attorney,  and  Bashford^  Aylward  <&  Spenaley^  of  coun- 
sel, and  oral  argument  by  B.  M.  Bashford  and  John  W. 
Bashford. 

PiNNEY,  J.  1.  Ilpon  the  subject  of  the  negligence  of  the 
defendant,  the  averments  of  the  complaint  are  quite  explicit 
as  to  the  dangerous  character  of  the  conveyor  as  it  was  con- 
structed and  operated,  and  show  the  absence  of  the  care  and 
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precaution  which  ordinarily  prudent  persons  >are  alleged  to 
observe  in  respect  to  similar  affairs  under  like  circumstances. 
It  is  alleged  that  the  conveyor  could  have  been,  as  is  usual 
in  other  mills  in  that  part  of  the  country,  guarded  and  pro- 
tected with  little  expense,  so  that  the  danger  of  working 
around  and  about  the  same  would  have  been  obviated.  There 
are  averments  showing  that  this  machine,  as  constructed  and 
operated,  was  not  reasonably  safe.  The  prominent  element 
of  danger  relied  on  is  the  want  of  proper  light  in  the  mill  to 
enable  employees  to  see  the  chain  and  various  parts  of  the 
conveyor  while  revolving  or  moving  with  rapidity.  It  does 
not  appear  that  the  danger  of  working  in  the  mill  and  around 
the  conveyor  was  imminent,  but  the  inference  is  quite  clear 
that,  if  the  mill  was  properly  lighted,  the  plaintiff  and  other 
operatives  might,  in  the  discharge  of  their  duties,  avoid 
danger  of  injury.  It  was  the  duty  of  the  defendant  to  use 
reasonable  care  and  precaution  to  prevent  injury  to  the 
plaintiff  and  other  operatives  from  the  causes  mentioned  in 
the  complaint.  As  was  said  by  Mr.  Justice  ]^EWMANin  Guin- 
ard  V.  Knapp-Siout  &  Co.  Company^  95  Wis.  486 :  "  No  doubt, 
the  test  of  negligence  is  the  presence  or  absence  of  that  de- 
gree of  care  which  ordinarily  prudent  persons  are  accus- 
tomed to  observe  about  the  same  or  similar  affairs  in  the 
same  or  similar  circumstances^"  As  there  said:, "The  em- 
ployer may  carry  on  his  business  in  such  places  as  he  pleases, 
and  with  such  machinery  and  appliances  as  he  may  choose, 
provided  only  he  does  not  violate  the  positive  law  of  the 
land,  nor  expose  his  employee  to  unknown  danger."  "Iho 
employee  is  deemed  to  accept  the  place  furnished  to  work, 
with  the  risk  of  such  dangers  as  he  knows  or  can  discover  by 
the  exercise  of  ordinary  attention."  Failure  to  properly  light 
the  place  in  a  sawmill  where  the  employees  are  required  to 
work  around  or  in  close  proximity  to  strong  and  dangerous 
machinery,  by  which  they  are  liable  to  suffer  sudden  and  un- 
expected injury  for  want  of  proper  light  to  see  the  same,  is 
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relied  on  as  negligence  on  the  part  of  the  employer.  If 
evidence  should  be  given  at  the  trial  tending  to  prove  the 
acts  or  omissions  relied  on  as  negligent,  the  case  would  have 
to  go  to  the  jury,  that,  they  might  draw  the  proper  inferences 
or  conclusions  as  to  whether  negligence  on  the  part  of  the 
defendant  had  been  established.  We  think  that  the  com- 
plaint does  sufficiently  charge  the  defendant  with  actionable 
negligence  which  was  the  proximate  cause  of  the  plaintiflPs 
injury.  It  does  not  appear  that  the  conduct  of  the  defend- 
ant came  up  to  the  standard  of  persons  generally  in  the  same 
business,  under  the  same  or  like  circumstances,  but  this  will 
be  proper  matter  of  proof  at  the  trial. 

2.  It  is  contended  on  the  part  of  the  defendant  that  the 
allegations  of  the  complaint  show  that  the  plaintiff  assumed 
the  risk  of  injury  in  his  employment  from  the  causes  al- 
leged in  the  complaint,  and  was  guilty  of  contributory  neg- 
ligence tending  to  produce  the  injury  of  which  he  complains. 
It  will  be  convenient  to  consider  these  questions  together, 
as  they  are  so  nearly  related.  Indeed,  assumption  of  un- 
usual risk  is  considered  a  species  of  contributory  negligence. 
Whittaker's  Smith,  Neg.  398;  Nadau  v.  White  Biver  Lum- 
her  Co.  76  "Wis.  131 ;  Ilazen  v.  West  Sniper ior  Lumber  Co.  91 
"Wis.  213;  Darcey  v.  Farmer^  Lumber  Co.  87  Wis.  249; 
Peterson  %.  Sherry  Lumber  Go.  90  Wis.  93.  Where  a  defect 
or  danger  is  open  and  obvious  to  a  person  of  ordinary  intel- 
ligence and  judgment,  although  it  exists  in  consequence  of 
the  negligence  or  default  of  the  employer,  knowledge  of  it 
on  the  part  of  an  employee  of  mature  years  will  be  pre- 
sumed; and,  although  the  employer  may  be  said  to  have 
been  guilty  of  negligence  in  keeping  his  premises  or  ma- 
chinery in  a  dangerous  condition,  the  employee  is  also  guilty 
of  negligence  in  accepting  the  service  and  continuing  in  it; 
and  this  becomes  equivalent  to  contributory  negligence  on 
his  part,  and  will  prevent  a  recovery.  Razen  v.  West  Su- 
perior Lumber  Co.  91  Wis.  213.    The  rule  as  to  the  effect 
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of  the  promise  alleged  to  have  been  made  to  the  plaintiff, 
and  which  is  said  to  have  induced  him  to  remain  in  the  de- 
fendant's employment,  seems  to  be  that  where  there  is  an 
objection  by  an  employee  against  continuing  in  the  employ- 
ment of  the  master  because  of  some  special  risk  attending 
it,  and  a  promise  by  the  master  to  remove  the  danger  within 
a  reasonable  time,  a  continuation  of  such  employment  in 
consideration  of  such  promise  will  relieve  the  employee  of 
the  charge  of  contributory  negligence  if  injured  because  of 
such  danger  within  such  time,  unless  the  risk  is  so  obvious 
and  immediate  that  serious  injury  may  probably  result  from 
a  continuance  of  the  work.  "  If  the  services  cannot  be  con- 
tinued without  constant  and  immediate  danger,  and  the 
danger  and  its  character  are  fully  known  to  the  employee, 
he  assumes  the  risk  of  the  employment.  ...  If  the 
danger  is  not  great  and  constant,  then  such  promise  may 
well  be  deemed  to  relieve  him;  but  if  it  is  great  and  imme- 
diate, and  of  such  a  nature  that  a  prudent  man  would  not 
ordinarily  incur  it,  such  a  promise  does  not  nullify  or  excuse 
the  contributory  negligence."  JErdman  v.  Illinois  Steel  Co. 
^5  Wis.  14,  and  cases  cited. 

It  is  alleged  in  the  complaint  that  the  plaintiff  was  a  com- 
mon laborer  and  inexperienced. and  unfamiliar  with  sawmill 
machinery  and  the  dangers  incident  thereto  and  connected  ' 
therewith;  and  it  is  charged  that  the  defendant  improperly 
placed  him  at  work  in  close  proximity  to  the  machinery  men- 
tioned in  the  complaint,  without  informing  him  of  the  dan- 
gers thereof  by  reason  of  the  unguarded  condition  of  the  chain 
and  sprockets  of  the  conveyor;  that  he  concluded  that  his 
employment  under  such  circumstances  was  dangerous,  and 
that  he  would  quit  unless  the  defendant  would  furnish  better 
light  and  properly  cover  and  protect  said  chain  and  sprock- 
ets, and  he  so  informed  the  defendant  May  22,  1893;  that 
the  defendant  promised  to  furnish  better  light,  and  to  guard 
^nd  protect  said  chain  and  sprockets,  and,  relying  thereon, 
VOU98-6 
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he  remained  in  the  said  employment,  and  received  the  in- 
juries of  which  he  complains,  as  stated,  on  the  24th  of  the 
same  month.  In  Jones  v.  Florence  Mining  Co.  66  Wis.  271^ 
it  is  laid  down  as  "now  clearly  settled  that  if  a  master  em- 
ploys a  servant  to  do  work  in  a  dangerous  place,  or  where 
the  mode  of  doing  the  work  is  dangerous  and  apparent  to  a 
person  of  capacity  and  knowledge  of  the  subject,  yet  if  the 
servant  employed  to  do  work  of  such  a  dangerous  character 
or  in  a  dangerous  place,  from  youth,  inexperience,  ignorance, 
or  want  of  general  capacity,  may  fail  to  appreciate  the  dan- 
gers, it  is  a  breach  of  duty  on  the  part  of  the  master  to  ex- 
pose a  servant  of  such  character,  even  with  his  own  consent^ 
to  such  dangers,  unless  he  first  gives  him  such  instructions 
or  cautions  as  will  enable  him  to  comprehend  them  and  do 
his  work  safely,  .with  proper  care  on  his  part."  McDougall  v. 
Ashland  Sulphite- Fibre  Co,  97  Wis.  382,  and  cases  cited.  As 
was  said  in  Rummell  v.  Dilworth^  111  Pa.  St.  350:  "  In  view 
of  the  facts  alleged,  actual  experiment  only  could  disclose 
to  the  plaintiff  the  degree  of  peril  he  assumed.  The  ma- 
chinery was  open  to  the  view  of  the  plaintiff,  but  whether 
he  was  liable  to  be  drawn  into  the  machinery  depended 
upon  matters  with  which  he  was  totally  unacquainted,  and 
which  he  could  learn  only  by  actual  experiment.  The  plaint- 
iff cannot  be  supposed  or  assumed  to  have  accepted  in  ad- 
vance a  peril  which  he  could  not  estimate,  and  the  extent 
of  which,  for  lack  of  experience,  he  could  not  have  known. 
Where  there  is  any  doubt  whether  the  employee  was  ac- 
quainted, or  ought  to  have  been  made  acquainted,  with  the 
risk,  the  determination  of  the  question  is  necessarily -for  the 
jury."  If  the  master  has  promised  to  repair  a  defect  within 
a  reasonable  time,  the  fact  that  the  servant  subsequently 
remained  in  his  employment,  in  the  well-grounded  belief 
that  the  dangers  would  be  obviated,  does  not  necessarily,  as 
a  matter  of  law,  make  him  guilty  of  contributory  negligence. 
It  is  a  question  for  the  jury  whether,  in  relying  upon  such 
promise,  and  continuing  in  the  employment  after  he  knew 
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of  its  ipsuflBcient  condition,  he  was  in  the  exercise  of  due 
care.  The  burden  of  proof  in  such  a  case  is  upon  the  com- 
pany to  show  contributory  negligence.  Hough  v.  Railway 
Co.  100  U.  S.  215.  It  is  a  question  of  fact  for  the  jury  to 
determine  whether  the  defect  is  so  serious  or  the  dangers 
so  great  that  a  prudent  person  would  not  continue  in  the 
performance  of  the  required  work.  Chicago  D.  F.  <&  F,  Co. 
V.  Van  Dam,  149  111.  337. 

For  the  reasons  stated,  we  do  not  think  that  the  allega- 
tions of  the  complaint  show,  as  a  matter  of  law,  either  that 
the  plaintiff  was  guilty  of  contributory  negligence,  or  that 
he  assumed  the  risk  of  being  injured  in  his  employment  in 
the  manner  stated  in  the  complaint.  The  proof  that  will 
necessarily  be  admissible  in  support  of  the  allegations  of  the 
complaint  will  be  of  the  particular  facts  and  circumstances 
of  the  case,  from  which  it  will  be  the  duty  of  the  jury  to 
draw  proper  inferences  as  to  these  questions,  so  that  ulti- 
mately the  truth  of  the  matter  alleged  in  the  complaint  will 
be  for  the  consideration  and  determination  of  the  jury;  and 
it  is  impossible  to  properly  pronounce  against  the  plaintiff^ 
as  a  matter  of  law,  in  advance  of  the  trial.  It  follows  from 
these  views  that  the  order  of  the  circuit  court  sustaining  the 
demurrer  is  erroneous  and  must  be  reversed. 

By  the  Court —  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 


Dewet,  Eeceiver,  Appellant,  vs.  Sphino  Valley  Land  Com- 
pany, Kespondent. 

November  so — Deceviber  10,  1897. 

Parol  agi^eement  to  convey  land:  Specific  performance. 

A  refusal  to  enforce  specific  performance  of  an  oral  agreement  be- 
tween the  managing  officer  of  a  railway  company  and  the  manag- 
ing officer  of  a  land  company,  whereby  the  railway  company  was 
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to  extend  its  road  to  a  town  site  of  the  land  company,  and  the  lat- 
ter was  to  give  it  the  necessary  ground  for  right-of-way  and  depot 
purposes,  is  held  not  to  have  been  an  abuse  of  discretion,  where 
the  making  of  the  agreement  was  denied  by  the  representative  of 
the  land  company,  and  it  did  not  appear  that  either  officer  had 
authority  to  bind  his  respective  corporation  by  such  an  agreement, 
or  that  the  agreement  was  ever  ratified  by  either  corporation  with 
knowledge  of  its  terms. 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.     Affirmed. 

This  action  was  brought  by  the  receiver  of  the  Minnesota 
&  Wisconsin  Kailway  Company  to  restrain  the  defendant 
from  instituting  condemnation  proceedings,  or  otherwise 
interfering  with  the  rights  of  the  receiver  or  the  railway 
company  in  respect  of  certain  lands  on  which  the  railway 
company  had  located  its  railroad  and  depots  and  terminal 
facilities,  and  to  enforce  the  specific  performance  of  an  al- 
leged oral  agreement  to  convey  the  said  lands  to  the  railway 
company. 

It  was  claimed  on  the  part  of  the  plaintiflP,  and  its  evi- 
dence tended  to  prove,  that  the  president  and  moving  spirit 
of  the  railway  company,  and  the  vice  president  and  moving 
spirit  of  the  defendant  land  company,  made  an  oral  agree- 
ment, supposed  to  be  for  the  mutual  advantage  of  their  re- 
spective companies,  whereby  the  railway  company  was  to 
extend  and  bring  its  railroad  to  the  defendant's  proposed 
new  town,  and  build  its  depots  and  terminal  facilities  there, 
and  the  defendant  was  to  give  it  deeds  of  the  lands  occupied 
by  its  right  of  way,  depots,  and  facilities,  free  of  cost.  The 
road  had  not  yet  been  surveyed  and  located,  and  it  was 
agreed  that  the  president  of  the  railway  company  should 
select  and  locate  the  lands  to  be  taken  for  its  purposes  by 
the  company.  The  company  has  built  its  railroad  and 
depots  and  terminal  facilities  on  the  lands  of  the  defendant 
as  proposed.  The  defendant  refuses  to  give  deeds  of  the 
lands   occupied  by  these  improvements,  but  proposes  and 
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threatens  to  commence  condemnation  proceedings  to  re- 
cover from  the  railway  company  the  value  of  its  lands  so 
taken  by  it.  To  restrain  the  defendant  from  taking  such 
proceedings,  and  to  enforce  the  specific  performance  of  the- 
agreement,  this  action  was  brought. 

The  action  was  tried  by  a  referee.  On  the  part  of  the- 
plaintiff,  the  president  of  the  railway  company  testified,, 
specifically  and  positively,  to  the  making  of  the  alleged  agree- 
ment. On  the  part  of  the  defendant,  it  was  denied,  with 
equal  positiveness.  It  was  denied,  too,  that  either  person 
had  authority  to  act  for  his  corporation  in  the  premises. 
The  referee  found  and  reported  that,  if  the  alleged  agree- 
ment was  in  fact  made,  it  was  void  because  not  reduced  to 
writing;  that  it  could  not  be  enforced  because  it  was  unfair 
and  indefinite,  and  not  sufficiently  established  by  the  testi- 
mony; and  that  it  could  not  be  upheld  as  an  irrevocable 
license,  so  as  to  prevent  the  taking  of  proceedings  by  tho 
defendant  to  recover  pay  for  the  lands  taken.  The  court 
confirmed  the  report  of  the  referee,  and  gave  judgment  for 
the  defendant.     From  this  judgment  the  plaintiff  appeals. 

Ha?/  S,  lieid,  for  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Clapp  c&  Macartney. 

Newman,  J.  It  is  not  quite  plain  why  the  alleged  contract 
should  be  pronounced  unfair.  It  was  surely  competent  for 
the  parties  to  agree  upon  an  umpire,  who  was  mutually  ac- 
ceptable, to  decide  between  them  how  much,  and  what,  lands 
should  be  deemed  necessary  to  be  taken  for  the  purposes 
of  their  contract.  Surely  the  benefit  contemplated  by  the 
defendant  from  the  building  of  the  plaintiff's  railroad  to  its. 
projected  town  site  was  ample  consideration  for  its  promises  j 
and  since  the  referee  has  found  that  no  more  land  was  taker> 
than  was  reasonably  necessary  for  the  purposes  of  the  alleged 
contract,  it  is  not  perceived  how  the  contract  could  be  un- 
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fair.  Nor  is  it  clear  that  the  contract  is  too  indefinite  to  be 
specifically  performed,  especially  after  a  practical  location 
of  the  lands  to  be  taken  under  the  contract.  A  practical 
location  of  the  premises  intended,  pursuant  to  the  agree- 
ment, is,  in  many  cases,  sufficient  to  give  the  requisite  definite- 
iiess  to  a  contract  otherwise  defective.  Lundgreen  v.  Stratton^ 
73  Wis.  659-663,  and  cases  there  cited.  But  this  is  not  im- 
portant here,  for  a  different  rule  controls  the  case. 

Specific  performance  is  not  a  matter  of  strict  right,  but 
rests  in  the  sound  discretion  of  the  court;  and  the  contract 
sought  to  be  enforced  must  be  fully  and  clearly  proved  in 
all  its  parts.  A  mere  preponderance  of  evidence  is  not  suffi- 
cient. Blanchard  v.  McDougah  6  Wis.  167;  Williams  v. 
Williams,  50  Wis.  311;  Beiison  v.  Cutler ,  63  Wis.  107;  Me- 
nasha  v.  W.  C.  R.  Co.  65  Wis.  502;  Comhs  v.  Scott,  76  Wis. 
662;  Ilaclfield  v.  SMton,  69  Wis.  460;  Docter  v.  Furch,  91 
Wis.  464;  Shenandoah  Valley  B.  Co.  v.  Zewk,  76  Va.  833; 
S.  C.  12  Am.  &  Eng.  R.  Cas.  305,  and  cases  cited  in  the  note. 
In  this  case,  not  only  is  the  fact  of  the  making  of  the  alleged 
agreement  by  the  persons  named  denied  and  in  doubt,  but 
it  does  not  appear  that  either  had  authority  from  his  respect- 
ive corporation  to  bind  his  corporation  by  such  an  agree- 
ment, nor  that  the  agreement  was  ever  ratified  by  either 
corporation,  with  knowledge  of  its  terms.  In  this  condition 
of  the  evidence,  it  was  clearly  not  an  abuse  of  discretion  by 
the  trial  court  to  refuse  to  decree  specific  performance. 

Bt/  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Lewis,  Appellant,  vs.  Pkien,  Eespondent. 

November  SO — December  10, 1897. 

(1)  Court  and  jury:  Directing  verdict    (2, 8)  Boundaries:  Locating  lost 
comer:  Evidence, 

U  A  court  is  not  warranted  in  directing  a  verdict  unless  all  the  evi- 
dence produced,  giving  it  the  most  favorable  inference  it  will  rea- 
sonably bear,  and  admitting  that  it  establishes  all  that  it  tends  to 
establish,  would  not  sustain  a  verdict  for  the  other  party.  The 
fact  that  the  evidence  preponderates  one  way  so  strongly  that  it 
would  become  the  duty  of  the  court  to  set  aside  a  verdict  to  the 
contrary,  does  not  warrant  the  court  in  taking  the  case  from  the 
jury. 

2l  The  question  being  as  to  the  original  location  of  a  stake  marking 
the  corner  of  a  lot,  proof  that  the  measurements  from  the  nearest 
known  original  stakes  on  the  same  line,  or  points  established  as 
correct  according  to  the  original  survey,  reached  a  location  for  the 
disputed  comer  consistent  with  that  claimed  by  one  of  the  par- 
ties, is  admissible  in  corroboration  of  her  evidence  respecting  the 
former  location  of  the  stake. 

3.  The  proper  method  of  procedure  in  locating  a  lost  exterior  corner 
of  an  inside  lot  in  a  block  is  to  start  at  the  nearest  known  point  on 
one  side  of  the  lost  corner  on  the  line  on  which  it  was  originally 
established,  measure  to  the  nearest  known  corner  on  the  other  side 
on  the  same  line,  and,  if  the  length  of  the  line  is  in  excess  of  that 
called  for  by  the  original  survey,  divide  it  between  the  tracts  con- 
necting such  two  known  points,  in  proportion  to  the  length  of  the 
boundaries  of  such  tracts  on  such  line,  as  given  in  the  survey.  To 
establish  such  lost  corner  by  measuring  from  a  corresponding  lot 
corner  on  the  other  side  of  the  block,  parallel  with  the  opposite 
side  of  the  lot,  to  the  intersection  with  the  boundary  of  the  block 
in  which  the  lost  corner  is  located,  is  erroneous. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  K.  G.  Siebeokee,  Circuit  Judge.     Affirmed. 

Action  of  ejectment.  The  correct  location  of  the  south 
boundary  line  of  lot  8,  block  4,  of  Brooks'  addition  to  the 
city  of  Madison,  was  the  disputed  question,  and  that  turned 
on  the  proper  location  of  the  southeast  corner  of  the  loU 
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The  following  is  a  diagram  of  the  block,  with  the  property- 
owned  by  the  respective  parties  and  the  disputed  land  des- 
ignated thereon : 
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Johnson  Street. 

At  the  close  of  the  evidence  there  was  a  motion  by  plaint- 
iff's attorneys  for  the  direction  of  a  verdict  in  his  favor^ 
which  was  denied  and  the  ruling  excepted  to.  The  case 
was  submitted  to  the  jury  under  instructions  to  which  no 
exception  was  taken.  The  finding  was  in  favor  of  the  de- 
fendant. PlaintifFs  attorneys  moved  the  court  to  set  asido 
the  verdict  and  grant  a  new  trial,  which  was  denied  and  the 
ruling  excepted  to.  Judgment  was  rendered  in  favor  of  de- 
fendant and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Keyes  cfe  ShutUe- 
worth  and  G,  E.  lioe^  and  oral  argument  by  Mr,  Roe,  They 
contended,  inter  alla^  that  all  the  corners  of  lot  8  except  the 
southeast  corner  are  fixed  by  the  original  surveyor's  stakes. 
From  these  monuments  the  law  requires  that  the  disputed 
line  should  be  established.  To  fix  such  line  it  is  only  neces- 
sary to  continue  the  south  line  of  lot  16  from  the  southeast 
corner  of  that  lot  eastward  in  a  straight  line.    Reference  to 
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the  plat  shows  clearly  that  the  south  line  of  lot  8  is  a  con- 
tinuation of  the  south  line  of  lot  16  and  parallel  with  the 
north  line  of  lot  8,  which  is  merely  a  continuation  of  the 
north  line  of  lot  16.  The  same  plat  also  shows  the  disputed 
line  to  be  at  right  angles  with  the  east  boundary  of  lot  16, 
and  the  location  of  the  surveyor's  stake  at  the  intersection 
of  these  lines  is  shown  without  dispute.  Under  such  cir- 
cumstances the  location  of  the  disputed  line  by  the  method 
adopted  by  Dodge  is  the  only  correct  one.  Marsh  v.  Milch- 
eli,  25  Wis.  706;  Fleischfresser  v.  Schmidt,  41  id.  223;  State 
V,  Schwiuy  65  id.  207,  215 ;  Pickett  v.  Nelson,  79  id.  9 ;  Pernam 
V.  Wead,  6  Mass.  131;  Grier  v.  Pennsylvania  Coal  Co,  128 
Pa.  St.  79;  Ferguson  v.  Bloom,  144  id.  549;  Thornberry  v. 
Churchill,  16  Am.  Dec.  125 ;  4  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.),  778,  805,  and  notes. 

For  the  respondent  there  was  a  brief  by  Olin  <&  Butler, 
and  oral  argument  by  H.  Z.  Butler. 

Marshall,  J.  Did  the  court  err  in  refusing  the  motion  to 
direct  a  verdict  for  plaintiff?  That  depends  on  whether  the 
evidence  was  all  one  way  to  the  effect  that  when  the  original 
survey  was  made  the  disputed  corner  was  established  and  the 
stake  set  at  the  point  claimed  by  appellant.  The  invariable 
rule  governing  such  cases  is  too  well  known  to  need  more  than 
a  statement  of  it  here,  were  it  not  for  the  fact  that  the  force 
of  such  rule  does  not  appear  to  be  appreciated  by  the  learned 
counsel  for  appellant.  When  a  motion  is  made  to  direct  a 
verdict  for  one  party,  the  court  is  called  upon  to  say,  taking 
all  the  evidence  produced,  giving  thereto  the  most  favorable 
inferences  it  will  reasonably  bear,  and  admitting  that  it  estab- 
lishes what  it  tends  to  establish,  whether  it  will  sustain  a 
contrary  verdict.  If  so,  the  motion  must  be  denied.  Leiser 
V.  KlecJchefer,  95  Wis.  4;  Lawrence  University  v.  Smith,  32 
Wis.  587;  O'Brien  v.  C  c6  K.  W,  R,  Co,  92  Wis.  340;  Dirim- 
pie  V.  State  Bank,  91  Wis.  601.     The  doctrine  that  obtains 


Digitized  by 


Google 


90  SUPREME  COURT  OF  WISCONSIN.  [98 

Lewis  vs.  Prien. 

in  some  jurisdictions,  that  where  the  evidence  preponder- 
ates so  strongly  one  way  that  in  case  of  a  verdict  otherwise 
it  would  be  the  duty  of  the  court  to  set  it  aside  and  grant  a 
new  trial,  a  verdict  should  be  directed,  has  not  obtained  a 
foothold  here.  The  rule  of  this  court  is  in  accord  with  the 
weight  of  authority  on  the  subject,  including  that  of  the 
federal  supreme  court.  Elliott  v.  C.y  M,  cfc  St,  P.  R.  Co,  150 
U.  S.  2^5 ;  Sohofield  v.  (7.,  Jf.  &  St.  P.  R.  Co,  114  U.  S.  615 ; 
Delaioare,  L.  c6  IF.  R.  Co,  v.  Converse^  139  U.  S.  469;  Aerk- 
fetz  V,  Humphreys^  145  XJ.  S.  418;  Texas  &  P.  R.  Co,  v. 
CoXy  145  U.  S.  593.  Fuller,  C.  J.,  in  the  last  case  cited, 
states  very  tersely  the  rule,  iterated  and  reiterated  by  this 
court,  thus:  "The  case  should  not  be  withdrawn  from  the 
jury  unless  the  conclusion  follows  as  a  matter  of  law  from 
the  evidence,  that  no  recovery  can  be  had  upon  any  view 
which  could  properly  be  taken  of  the  facts  the  evidence 
tends  to  establish."  So  it  is  said  that  the  jury,  in  all  cases 
where  there  may  reasonably  be  opposing  inferences  from 
the  evidence,  are  the  exclusive  judges  to  weigh  such  evi- 
dence and  draw  the  proper  inference. 

As  before  intimated,  the  only  justification  for  discussing 
at  so  much  length  the  familiar  principle  above  referred  to, 
is  that  counsel  for  appellant,  in  support  of  their  contention 
that  the  trial  court  erred  in  denying  the  motion  to  direct  a 
verdict,  do  not  appear  to  claim  there  was  no  evidence  in  op- 
position to  their  theory,  which,  if  believed,  would  sustain  an  . 
opposite  theory.  The  most  that  is  claimed,  apparently,  is 
that  there  was  not  much  such  evidence.  True,  the  evidence 
on  the  part  of  the  plaintiff  was  very  positive  and  clear  that 
the  southeast  corner  stake  of  lot  8,  as  it  stood  at  the  time  of 
the  trial,  was  in  place  where  located  by  Douglas,  who  made 
the  original  and  governing  survey,  and  the  evidence  tended 
strongly  to  show  that  the  defendant's  conduct  for  years  after 
she  purchased  and  took  possession  of  her  property,  was  more 
consistent  with  plaintiff's  claim  as  to  the  true  boundary  line 
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than  with  the  opposing  claim  upon  which  she  relied.  But 
defendant  testified  that  the  stake,  when  she  purchased,  was 
upwards  of  a  foot  further  north  than  where  plaintiff  sought 
to  establish  the  true  corner;  that  subsequently  it  was  re- 
moved, and  later  set  in  the  location  alleged  by  plaintiff  to 
be  the  proper  place,  and  there  was  considerable  corroborat- 
ing evidence  to  the  same  effect.  It  was  conceded  on  both 
sides  that  the  original  location  of  the  stake  would  govern  if 
it  could  be  ascertained,  whether  consistent  with  the  measure- 
ments noted  on  the  plat  or  not;  but  as  to  such  location  the 
evidence  was  squarely  in  conflict.  If  the  place  where  plaint- 
iffs evidence  tended  to  prove  the  stake  was  originally  set 
was  in  accordance  with  the  truth,  then  the  eaves  of  defend- 
ant's house  projected  over  the  boundary  line  onto  plaintiff's 
property  about  four  inches.  If  the  place  where  defendant's 
evidence  tended  to  prove  was  the  original  location  of  the 
stake  w^as  in  accordance  with  the  truth,  then  there  was  no 
encroachment  by  defendant  upon  plaintiff's  premises.  With- 
out taking  time  and  space  to  give  the  evidence  in  detail, 
enough  has  been  said  to  show  generall}'^  that  there  was  evi- 
dence tending  to  sustain  each  of  the  opposing  claims,  and 
yet  the  evidence  was  so  in  conflict  that  a  jury  might  prop- 
erly say  that  they  could  not  determine  therefrom,  with  rea- 
sonable certainty,  where  the  stake  was  originally  set,  and 
might  properly  proceed  to  re-establish  the  corner  from  the 
evidence,  under  the  rules  governing  the  establishment  of  lost 
corners.  So  the  motion  to  direct  a  verdict  was  properly 
overruled. 

Some  questions  asked  of  witness  Conover,  the  civil  engineer 
who  made  a  survey  at  defendant's  request  and  testified  to 
his  work  upon  the  trial,  were  objected  to  on  the  ground  that 
such  questions  called  for  evidence  of  a  new  survey,  to  demon- 
strate where  the  disputed  corner  ought  to  be,  instead  of  a 
survey  from  original  monuments  mentioned  in  the  plat  and 
original  stakes  still  in  existcDce,  for  the  purpose  of  determin- 
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ing  the  point  in  controversy,  i.  e.  where  the  stake  was  set 
at  the  lime  of  the  original  survey.  We  think  the  objections 
were  properly  overruled,  because  the  questions  objected  to 
had  a  legitimate  bearing  on  the  real  issue  between  the  par- 
ties, that  is,  the  original  location  of  the  corner  stake,  and  the 
trial  judge  expressly  limited  the  evidence  to  that  and  to 
the  establishment  of  the  corner,  as  one  not  determinable  by 
proof  of  the  location  of  the  original  stake,  if  the  case  failed 
on  both  sides  on  that  point.  Moreover,  the  witness  testified 
to  the  location  of  the  southeast  corner  of  the  block,  as  estab- 
lished by  him  by  measuring  from  original  stakes  still  in  ex- 
istence. He  measured  from  such  stakes,  on  the  west  and 
south  exterior  boundaries  of  the  block,  and  by  that  means 
established  the  southeast  corner,  and  from  the  point  so  estab- 
lished made  his  final  measurements,  testified  to  on  the  trial. 
That  was  a  proper  way  to  proceed  in  view  of  the  controversy 
on  which  the  casq  turned.  Racine  v.  J.  1,  Case  Ploio  Co.  56 
Wis.  539;  Miner  v.  JBrader,  C5  Wis.  537;  and  Madison  v. 
Mayers^  97  Wis.  399.  True,  if  the  facts  were  undisputed  as 
to  the  place  where  the  corner  of  lot  8  was  originall}''  estab- 
lished, proof  of  surveys  made  to  establish  it  would  have  been 
immaterial;  but,  that  being  the  disputed  question,  proof  that 
measurements  from  the  nearest  known  original  stakes  on  the 
same  line,  or  points  established  as  correct  according  to  the 
original  survey,  reached  a  location  for  the  disputed  corner 
consistent  with  that  claimed  by  the  defendant,  was  proper, 
as  corroborating  her  evidence  respecting  the  former  location 
of  the  stake. 

It  is  further  contended,  as  we  understand  it,  that  the  evi- 
dence does  not  sustain  the  verdict  because,  according  to  the 
undisputed  evidence,  an  extension  of  the  south  line  of  lot 
8  from  the  southwest  corner,  parallel  with  the  north  bound- 
ary line,  shows  with  mathematical  certainty  that  the  proper 
location  of  the  disputed  corner  is  as  claimed  by  plaintiff. 
Mr.  Dodge,  a  surve^'^or  called  by  plaintiff,  testified  that  he 
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located  the  corner  by  that  method;  that  he  paid  no  at- 
tention to  the  location  of  the  southeast  and  northeast  cor- 
ners of  the  block.  We  know  of  no  rule  to  warrant  the 
location  of  a  lost  corner  in  that  way.  The  unvarying  rule 
to  be  followed  in  such  cases  is  to  start  at  the  nearest  known 
point  on  one  side  of  the  lost  corner,  on  the  line  on  which  it 
was  originally  established;  to  then  measure  to  the  nearest 
known  corner  on  the  other  side,  on  the  same  line;  then,  if 
the  length  of  the  line  is  in  excess  of  that  called  for  by  the 
original  survey,  to  divide  it  between  the  tracts  connecting 
such  two  known  points,  in  proportion  to  the  lengths  of  the 
boundaries  of  such  tracts  on  such  line,  as  given  in  such  sur- 
vey. To  establish  the  lost  exterior  corner  of  an  inside  lot 
of  a  block  of  platted  land  by  measuring  from  a  correspond- 
ing lot  corner  on  the  other  side  of  the  block,  parallel  with 
the  opposite  side  of  such  lot,  to  an  intersection  with  the  side 
of  the  block  in  which  the  lost  corner  exists,  and  then  estab- 
lish it  at  the  point  of  intersection,  would  be  as  erroneous  as 
to  run  a  line  from  the  quarter-section  corner  on  the  west 
side  of  a  section,  through  to  the  east  side,  parallel  with  the 
north  or  south  boundary,  to  locate  the  quarter-section  cor- 
ner on  such  east  side.  The  method  always  followed  in  re- 
■establishing  corners,  is  to  measure  the  line  connecting  the 
nearest  known  corners,  on  the  same  line,  on  either  side  of 
the  lost  corner,  and  then  divide  the  excess,  if  any  be  found, 
as  before  stated.  Pereles  v.  Magoon^  78  Wis.  27;  Jones  v, 
Kimhle,  19  Wis.  429;  O'Brien  v.  McGrane,  27  Wis.  446. 
The  witness  Conover  located  the  southeast  and  northwest 
corners  of  block  4,  and  then  proceeded  as  indicated,  to  deter- 
mine the  location  of  the  disputed  corner.  That  was  the  only 
proper  way  to  locate  the  corner  if  it  was  what  is  known  as 
a  lost  corner;  and  it  was  a  proper  way  to  test  the  truth  of 
the  witnesses  who  testified  to  the  actual  location  of  the  stake. 
There  were  numerous  exceptions  taken  to  the  exclusion 
of  evidence  offered  on  rebuttal,  all  of  which  has  been  exam- 
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ined  without  discoveriDg  any  ground  for  a  reversal  of  tho 
judgment.  This  opinion  could  be  drawn  out  to  great  length 
by  discussing  such  exceptions  in  detail,  but  as  none  of  them 
involve  any  but  very  familiar  principles,  a  statement  of  the 
reasons  for  overruling  them  on  this  appeal  would  be  with- 
out value  as  a  guide  in  future  trials,  therefore  it  is  not 
deemed  advisable  to  say  more  in  regard  to  them. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 


The  High  Court  op  Wisconsin  Independent  Obder  op 
Foresters  and  another,  Appellants,  vs.  The  Commis- 
sioner OP  Insurance  of  the  State  of  Wisconsin  and 
another,  Kespondents. 

November  SO  —  December  10^  1897. 

Foreign  benefit  association:  Use  of  name:  Injunction:  Issuance  of 

license, 

!•  A  foreign  fraternal  or  beneficiary  association  which  has  conducted 
business  under  a  certain  name  or  designation  for  many  years  will 
not  be  restrained  from  the  use  of  such  name  at  the  suit  of  a  do- 
mestic association,  organized  under  a  similar  name  for  similar  pur- 
poses more  than  ten  years  after  the  former  commenced  to  transact 
business  in  this  state. 

2l  The  question  whether  a  foreign  fraternal  benefit  association  is  en- 
titled to  a  license  to  transact  business  in  this  state,  under  ch.  418, 
Laws  of  1891,  is  a  matter  to  be  decided  by  the  proper  authorities 
of  the  state,  and  cannot  be  determined  in  advance  by  the  courts, 
in  an  action  brought  by  another  corporation  to  restrain  the  issu- 
ance of  the  license. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G.  Siebecker,  Circuit  Judge.    Affirmed. 
A,  R,  Bushnell^  for  the  appellants. 
J.  M.  Clancey^  for  the  respondents. 
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Cassoday,  C.  J.  It  appears  from  the  record  that  this  ac- 
tion was  originally  commenced  September  4,  1894,  against 
the  commissioner  of  insurance  (Root)  alone,  to  restrain  him 
from  granting  an  insurance  license  to  the  Ilifjh  Court  of  the 
Independent  Order  of  Foresters  oftJie  State  of  Illinois;  that 
October  4,  1894,  the  High  Court  of  the  Independent  Order 
of  Foresters  of  the  State  of  Illinois  petitioned  the  trial  court 
to  be  made  a  party  defendant,  on  the  ground  that  it  was 
the  real  party  in  interest;  that  October  11,  1894,  the  trial 
court  ordered  the  plaintiffs  to  show  cause  why  such  corpo- 
ration should  not  be  so  made  a  party  defendant;  that  Oc- 
tober 15, 1894,  the  plaintiffs  answered,  and  protested  against 
such  Illinois  corporation  being  made  defendant  herein;  that 
upon  the  hearing  thereof,  October  24,  1894,  such  Illinois 
corporation  was  ordered  to  be  made  a  defendant,  with  lib- 
erty to  defend  the  action,  and  that  the  complaint  be  amended 
accordingly;  that  October  30,  1894,  the  complaint  was 
amended  accordingly,  but  the  same  relief  was  prayed  as  in 
the  original  complaint;  that  November  8,  1894,  the  Illinois 
corporation  answered;  that  February  27,  1895,  William  A, 
Fricke^  insurance  commissioner,  was  substituted  as  defend- 
ant in  place  of  Commissioner  Root,  by  order  of  the  court, 
and  the  complaint  was  amended  accordingly. 

A  Jtrial  having  been  had,  the  court  found,  as  matters  of 
fact,  in  effect,  that  the  defendant  the  High  Court  of  the 
Independent  Order  of  Foresters  of  the  State  of  Illinois  was  a 
fraternal,  beneficiary  association,  incorporated  as  such  under 
the  laws  of  Illinois,  February  1,  1882,  under  that  name,  as 
alleged  in  its  answer;  that  said  Illinois  corporation,  in  1878, 
used  said  name  in  the  state  of  Illinois  for  the  purpose  of 
organizing  subordinate  lodges  and  conducting  its  general 
business  as  a  fraternal  society,  as  alleged  in  its  answer;  that 
said  Illinois  corporation  commenced  to  do  business  in  Wis- 
consin under  said  name  in  1882,  and  has  ever  since  continued 
to  do  business  under  said  name  in  this  state;  that  ever  since 
the  Illinois  corporation  was  incorporated,  and  ever  since  it 
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has  been  doing  business  in  this  state,  it  has  used,  in  connec- 
tion with  its  regular  corporate  name,  upon  its  circulars  and 
advertisements,  the  words  "  Independent  Order  of  Forest- 
ers," being  an  abbreviation  of  its  true  corporate  name;  that 
neither  of  the  plaintiffs  was  in  existence  when  the  defend- 
ant corporation  commenced  to  do  business  in  this  state  under 
its  corporate  name,  nor  were  they,  or  either  of  them,  in  ex- 
istence until  the  defendant  corporation  had  been  using  said 
name  and  the  words  "Independent  Order  of  Foresters"  for 
several  years;  that  the  defendant  Illinois  corporation  appro- 
priated its  said  corporate  name,  and  used  the  said  abbrevia- 
tion thereof,  in  its  business  in  the  states  of  Wisconsin  and 
Illinois  and  other  places,  long  before  either  of  the  plaintiflfs 
was  incorporated  or  known  of  by  the  names  the  Ui(jh  Court 
of  Wisconsin  Independent  Order  of  Foresters^  Supreme  Court 
Independent  Order  of  Foresters^  or  tlie  abbreviation  thereof, 
Independent  Order  of  Foresters,  or  by  any  name  similar  to 
either  of  said  names;  that  the  plaintiff  the  High  Court  of 
Wisconsin  Independent  Order  of  Foresters  is  not  now,  and 
never  has  been,  a  fraternal  or  beneficiary  corporation,  so- 
ciety, order,  or  association  for  the  relief  of  members  or 
beneficiaries,  furnishing  life  or  casualty  insurance  or  in- 
demnity upon  the  mutual  assessment  plan,  as  alleged  in  the 
complaint. 

And,  as  conclusions  of  law,  the  court  found,  in  effect,  that 
the  defendant  Illinois  corporation  was  entitled  to  the  relief 
demanded  in  its  answer,  that  the  temporary  injunction  is- 
sued herein  be  dissolved,  and  for  dismissal  of  this  action, 
with  costs,  and  ordered  judgment  to  be  entered  thereon  ac- 
cordingly. 

From  the  judgment  so  entered  the  plaintiffs  appeal. 

After  a  careful  examination  of  the  record,  we  are  forced 
to  the  conclusion  that  such  findings  of  the  trial  court  are 
fully  sustained  by  the  evidence.  In  fact  the  complaint  ex- 
pressly admits  that  the  first-named  plaintiff  was  not  created, 
organized,  or  in  existence  before  August  11, 1892  —  ten  years 
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after  the  defendant  corporation  commenced  doing  business 
in  this  state.  Upon  the  facts  so  found,  it  would  be  prepos- 
terous to  hold  that  the  defendant  corporation  had  unlaw- 
fully or  wrongfully  used  the  name  of  the  plaintiffs  or  either 
of  them. 

The  burden  of  the  complaint  seems  to  be  that  the  insur- 
ance commissioner  was  about,  improperly,  to  grant  or  issue 
a  license  to  the  defendant  corporation,  when  it  was  not  a 
"  fraternal  or  beneficiary  corporation,  society,  order,  or  as- 
sociation, furnishing  life  or  casualty  insurance  or  indemnity 
upon  the  mutual  or  assessment  plan ; "  but  only  that  kind 
of  a  foreign  corporation  could  be  legally  licensed  to  do  such 
business  in  this  state,  under  ch.  418,  Laws  of  1891.  It  is 
enough  to  say,  as  suggested  by  some  of  my  brethren  from 
the  bench,  that  that  was  a  matter  which  in  no  way  con- 
cerned the  plaintiffs,  or  either  of  them,  but  was  a  question 
to  be  determined  by  the  rightful  authorities  of  the  state. 
The  plaintiffs  cannot  be  allowed,  vicariously,  to  institute  and 
maintain  an  action  merely  to  determine  whether  a  foreign 
insurance  corporation  shall  or  shall  not  be  licensed  to  do 
business  in  this  state. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Evans,  Appellant,  vs.  Curtiss  and  another,  Respondents. 
Snow,  Appellant,  vs.  Curtiss  and   another,  Ilespondents. 

November  SO  —  December  10, 1897. 

Appealable  order:  Change  of  venue. 

Since  the  passage  of  ch.  212,  Laws  of  1895,  an  order  changing  the 
venue  of  an  action  on  the  ground  of  convenience  of  the  witnesses 
18  not  appealable;  subd.  4,  sea  8069,  R  S.,  under  which  such  orders 
were  formerly  held  appealable  having  been  eliminated  by  that  act. 
Remarks  in  Western  Batik  v.  Tallman,  16  Wis.  92,  held  obiter  and 
disapproved. 

Vol.  98— 7 
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Appeals  from  orders  of  the  circuit  court  for  Dane  county : 
R.  G.  SiEBECKER,  Circuit  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  signed  by  A.  R.  Bvsh- 
neUy  a  brief  in  reply  by  Bushndl  &  Rogers^  and  the  cause 
was  argued  orall}^  by  J.,  -ff.  Buahnell. 

For  the  respondents  there  was  a  brief  by  J.  E.  McMullen 
and  Bashford^  Aylward  <&  Spensley^  and  oral  argument  by 
R.  M.  Bashford. 

WiNSLOw,  J.  These  are  two  appeals  from  orders  chang- 
ing venue  in  the  actions  above  named,  on  the  ground  of  con- 
'venience  of  witnesses  and  that  such  change  will  promote 
the  ends  of  justice.  The  point  is  made  in  each  case  that  the 
orders  are  not  appealable,  and  we  are  convinced  that  the 
point  is  well  taken.  Prior  to  the  passage  of  ch.  212,  Laws 
of  1895,  relating  to  appealable  orders,  such  orders  as  those 
before  us  were  uniformly  held  appealable,  upon  the  ground 
that  they  involved  the  merits  of  the  action  or  some  part 
thereof,  and  hence  were  included  under  subd.  4,  sec.  10,  ch. 
264,  Laws  of  1860,  which  is  practically  the  same  as  subd.  4, 
sec.  3069,  R.  S.  1878.  Western  Bank  v.  Tallman,  15  Wis.  92. 
When  sec.  3069  was  revised  and  amended  by  ch.  212,  Laws 
of  1895,  subd.  4  was  eliminated;  and  it  follows  that  the  or- 
ders which  were  theretofore  appealable  by  virtue  of  that 
subdivision  alone  ceased  to  be  appealable  after  the  passage 
of  that  act.  It  is  true  that  it  is  intimated  in  Western  Bank 
V,  Tallman^  supra^  that  such  an  order  might,  perhaps,  be 
held  to  determine  the  action  within  the  meaning  of  subd.  1, 
sec.  10,  oh.  264,  Laws  of  1860.  The  decision,  however,  was 
not  placed  upon  that  ground,  and  we  do  not  regard  the  obiter 
remark  well  founded. 

By  the  Court, —  Appeals  dismissed. 
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The  Campbell  &  Cameron  Company,  Appellant,  vs.  The 
Estate  of  Carnagie,  Eespondent. 

November  20  —  December  10, 1897, 

Contracts:  Construction:  Mechanics'  liens:  Trust  fundi 

1.  A  provision  in  a  contract  with  the  state  board  of  control  for  the 

construction  of  a  warden's  residence,  that  the  balance  of  the  con- 
tract price  should  be  paid  as  soon  as  the  board  were  satisfied  that 
the  work  had  been  completed  and  were  assured  against  the  exist- 
ence of  any  mechanics'  liens  on  the  building,  was  not  inserted  for 
the  benefit  of  the  material  men  or  mechanics,  but  solely  to  protect 
the  state  against  any  possible  expense  or  charge  on  account  of  such 
lien&  A  balance  due  the  contractor,  which  had  beeti  paid  over  to 
his  administrator  after  his  death,  did  not,  therefore,  constitute  a 
trust  fund  in  the  hands  of  the  latter  for  the  payment  of  claims  of 
laborers  or  material  men,  so  as  to  give  them  a  preference. 

2.  The  fact  that  a  short  time  before  the  death  of  the  contractor  in  sucli 

case  he  examined  the  account  of  a  material  man,  agreed  upon  tlie 
balance  due  him,  and  orally  promised  to  pay  it  when  he  received 
the  balance  due  from  the  board  of  control,  would  not  impress  such 
balance  with  a  trust  in  favor  of  the  material  man. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  R.  G.  Siebecker,  Circuit  Judge.     Affirmed, 

The  Campbell  cfe  Cameron  Company^  a  corporation,  filed  a 
petition  in  the  county  court  of  Columbia  county,  in  the  mat- 
ter of  the  estate  of  Alexander  Carnagie,  deceased,  to  declare 
a  certain  fund  under  the  control  of  the  state  board  of  con- 
trol, due  upon  a  contract  for  building  a  residence  for  the 
warden  of  the  state  prison  at  Waupun,  between  said  Alex- 
ander Carnagie  and  said  board,  a  trust  fund  for  the  payment 
of  the  petitioner's  claim.  Upon  answer  and  a  hearing  had, 
the  court  denied  the  relief  prayed  for,  and  the  cause  camo 
before  the  circuit  court  for  the  same  county  on  appeal,  where 
the  order  of  the  county  court  was  affirmed. 

It  appears  from  the  finding  of  facts  on  the  trial  in  the  cir- 
cuit court  that  said  Alexander  Carnagie  erected  for  the 
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state  a  warden's  residence  at  the  state  prison  at  Waupun, 
for  the  sum  of  $5,000,  and  it  was  accepted  December  1, 1893 ; 
that  one  third  of  said  sum  was  payable  August  10, 1893,  one 
third  September  10,  1893,  and  the  remainder  on  completion 
of  the  work,  or  as  soon  thereafter  as  the  board  of  control 
M'ere  satisfied  that  the  building  was  completed,  and  were 
assured  against  the  existence  of  any  mechanics'  liens  thereon ; 
that  the  entire  contract  price  was  paid  before  December  1, 
1893,  except  $1,063.85;  that  said  Alexander  Carnagie  died, 
intestate,  December  12,  1893,  and  A.  H.  Carnagie  is  the  ad- 
ministrator of  his  estate,  which  had  not  been  settled;  that 
the  petitioner  furnished  said  Alexander  Carnagie  in  his  life- 
time lumber  and  building  materials,  between  August  18  and 
November  14,  1893,  to  be  used,  and  which  were  used,  in  the 
erection  of  said  building,  upon  which  a  balance  of  $447.20 
remained  unpaid;  that  said  Carnagie  left  a  homestead,  worth 
§2,000;  that  debts  had  been  allowed  against  his  estate  to 
the  amount  of  $5,343.94 ;  that  his  administrator,  February  28, 
1895,  received  from  the  state  board  of  control  the  balance 
due  his  intestate  for  erecting  said  building,  of  $1,063.85; 
and  that  the  said  decedent,  in  his  lifetime,  promised  peti- 
tioner's agent  that  he  would  pay  the  balance  for  said  lum- 
ber, etc.,  when  he  collected  the  money  from  the  state  board 
of  control. 

The  court  held  that  the  moneys  so  paid  to  the  adminis- 
trator of  Alexander  Carnagie  formed  a  part  of  the  general 
assets  of  the  estate  of  said  decedent  and  did  not  constitute  a 
trust  fund  for  the  payment  of  the  petitioner's  demand,  and 
that  it  was  not  entitled  to  any  relief  on  the  petition.  Judg- 
ment was  thereupon  given,  affirming  the  order  of  the  county 
court,  with  costs,  from  which  said  petitioner  appealed. 

For  the  appellant  there  was  a  brief  by  Phillips  <&  Hicksy 
and  oral  argument  by  E.  E,  Hicks, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  J,  n.  Rogers. 
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PiNNEY,  J.  There  was  a  clause  in  the  contract  to  the 
effect  that  the  balance  of  the  contract  price  should  be  paid 
"as  soon  as  the  board  of  control  are  satisfied  that  said 
work  hqs  been  completed,  and  are  assured  against  the  ex- 
istence of  any  mechanics'  liens  on  said  building."  This  clause 
was  inserted,  not  for  the  benefit  of  the  material  men  or  me- 
chanics, but  solely  to  protect  the  state  against  any  possible 
expense  or  charge  on  account  of  liens  that  might  possibly 
be  filed  against  the  building.  It  was  not  inserted  to  give 
such  parties  any  interest  in  or  control  over  the  fund.  It  is 
well  understood  that  no  such  liens  could  be  allowed  or  en- 
forced. No  agreement  is  shown  that  material  men  or  me- 
chanics should  have  any  interest  in  the  unpaid  balance,  or 
any  right  to  control  or  direct  its  payment;  nor  has  there 
been  shown  any  assignment,  either  legal  or  equitable,  or 
any  order,  oral  or  written,  by  Carnagie,  for  the  payment  of 
any  part  of  that  fund  to  the  plaintiff  or  any  other  person. 
In  a  general  sense,  the  money  appropriated  for  erecting  the 
building  was  held  in  trust  for  that  purpose,  and  could  not 
be  diverted  by  the  board  of  control  to  any  other  purpose; 
but  the  fund  was  in  no  proper  sense  a  trust  fund  for  the 
petitioner,  so  that  it  might  intervene  and  ask  a  court  of 
equity  to  apply  any  part  of  it  to  the  payment  of  the  balance 
due  the  petitioner  from  Carnagie  or  his  personal  represent- 
ative. The  agreement  between  Carnagie  and  the  board  of 
control,  referred  to,  does  not  inure  to  the  benefit  of  the 
petitioner,  either  legally  or  equitably ;  nor  was  it  a  party 
or  privy  to  that  contract;  nor  was  it  designed  to  bind  or 
benefit  it  by  its  provisions.  It  is  impossible  to  say  that  the 
balance  due  Carnagie  was  in  any  sense  a  trust  fund  for  the 
payment  of  the  balance  due  from  him  to  the  petitioner,  or 
was  intended  as  such.  Upon  Carnagie's  death  it  passed  to 
his  personal  representative,  to  be  disposed  of  in  due  course 
of  administration,  and  payment  could  not  lawfully  be  made 
by  the  board  of  control  to  any  one  else  upon  any  alleged 
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parol  promise  made  by  Carnagie  in  his  lifetime.  The  peti- 
tioner's case  wholly  fails.  It  has  failed  to  show  that  the 
money  due  to  Carnagie,  and  paid  over  to  his  personal  rep- 
resentative, was  in  any  sense  whatever  a  trust  f  un^  as  to  it 
or  for  its  benefit.         • 

It  asked  certain  findings  of  fact,— in  substance,  that,  a 
short  time  before  his  death,  Carnagie  examined  the  account 
of  the  petitioner,  and  agreed  that  the  balance  due  it  was 
$447.21,  and  he  would  pay  the  same  from  the  balance  due 
him  from  the  board  of  control  when  the  board  of  control 
paid  him  the  balance  due  on  his  contract,  but  that  he  was 
taken  fatally  ill  and  died,  before  he  was  able  to  carry  out 
said  agreement.  This  finding  was  properly  refused.  It 
could  not  have  been  of  the  slightest  avail  to  the  petitioner. 

For  the  reason  stated,  the  judgment  of  the  circuit  court 
was  correct. 

JBy  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


PuEOELL,  Eespondent,  vs.  Kleaver,  Appellant. 

November  SO  —  December  10, 1897, 

A^ppealdble  order:  Vacating  judgment:  Equity, 

1.  An  order  refusing  to  vacate  a  judgment  on  cognovit  is  an  order 
affecting  a  substantial  right  made  upon  a  summary  application 
after  judgment,  and  is  therefore  appealable  under  subd.  2,  sec.  1, 
oh.  212,  Laws  of  1895,  even  though  the  judgment  was  for  less  than 
$100  and  for  that  reason  not  appealable. 

%  Equity  will  not  interfere  to  set  aside  a  judgment  which  is  merely 
void  or  voidable  but  not  unjust,  but  will  leave  the  defendant  to 
his  remedy  at  law. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county: 
R.  G.  SiEBEOKER,  Circuit  Judge.     Affirmed. 


Digitized  by 


Google 


Wis.]  AUGUST  TEEM,  1897.  103 

Puroell  vs.  Elleaver. 

This  is  an  appeal  from  an  order  which  refused  to  set  aside 
a  judgment  for  $96.13  and  costs,  entered  on  a  note  and'war- 
rant  of  attorney,  and  an  execution  issued  thereon.  The 
judgment  was  entered  upon  a  warrant  of  attorney  whjch 
reads  as  follows:  "And,  to  secure  the  payment  of  said 
amount,  I  hereby  authorize,  irrevocably,  any  attorney  of 
said  court  of  record  to  appear  for  me  in  such  court,  in  term 
time  or  vacation,  at  any  time  hereafter,  and  confess  a  judg- 
ment, without  process,  in  favor  of  the  holder  of  this  note,  for 
such  amount  as  may  appear  to  be  unpaid  thereon,  whether 
due  or  not,  together  with  costs,  and  to  waive  and  release 
all  errors  which  may  intervene  in  any  such  proceedings,  and 
to  consent  to  immediate  execution  upon  such  judgment; 
hereby  ratifying  and  confirming  all  that  my  said  attorney 
may  do  by  virtue  hereof."  The  answer  was  signed  by  one 
who,  though  admitted  to  practice  in  this  court,  had  not  yet 
been  formally  admitted  to  practice  in  the  circuit  court.  It 
is  also  alleged  that  the  complaint  is  defectively  verified. 
Nothing  is  alleged  against  the  validity  of  the  debt  or  the 
justness  of  the  judgment.  The  execution  was  completely 
satisfied  from  the  defendant's  goods. 

For  the  appellant  there  were  briefs  by  Haakell  <&'  Getta 
and  C.  jE!  Buelly  and  oral  argument  by  Mr.  BueU. 

For  the  respondent  there  was  a  brief  by  Bashford^  Aylr 
ward  (&  Spensley^  and  oral  argument  by  B.  M.  Bashford. 

Newman,  J.  The  order  is,  no  doubt,  appealable  under 
Laws  of  1895,  ch.  212,  sec.  1,  subd.  2.  It  is  an  order  afl'ect- 
ing  a  substantial  right,  made  upon  a  summary  application 
after  judgment.  This  was  so  held  in  Johnson  v.  Eldred^  13 
Wis.  482,  under  a  statute  in  the  same  words,  and  has  been 
uniformly  followed  since.  That  the  judgment  was  for  less 
than  $100,  and  so  not  appealable,  does  not  affect  the  rule. 
lewis  V.  C.  &  N.  W.  R.  Co.  97  Wis.  368. 

On  the  merits:  Equity  little  heeds  the  complaint  of  one 
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impeded  by  a  judgment  which  is  merely  void  but  not  unjust, 
but  leaves  him  to  struggle  with  his  embarrassment  as  best 
he  may,  at  law.  Thomas  v,  West^  59  Wis.  103,  and  cases 
cited;  Wilkinson  v.  liewey,  59  Wis.  554.  With  consistent 
indifference,  it  disregards  the  clamors  of  one  troubled  by  a 
judgment  which  is  only  voidable  but  not  unjust.  K  Mayer 
JS.  (&  S.  Co.  v.Ialkj  89  Wis.  216,  and  cases  cited.  Kleavers 
debt  is  paid.  Purcell  has  his  money.  It  is  his  of  right. 
Equity  will  not  interfere  to  undo  this  just  consummation. 
By  the  Gov/rt. —  The  order  of  the  circuit  court  is  affirmed. 


KoLLooK,  Appellant,  vs.  Soribner,  imp..  Respondent. 
KoLLOoK  vs.  Soribner,  Appellant,  and  Kaiser,  Respondent. 

November  22  —  December  10, 1897. 

Landlord  and  tenant:  Covenant  to  renew:  Execution  of  new  lease:  Plead- 
ing: Affirmative  relief  against  co-defendant:  Effect  of  dismissal  of 
complaint. 

1.  A  general  covenant  in  a  lease  to  extend  or  renew  implies  an  addi- 

tional term  equal  to  the  first,  and  upon  the  same  terms,  including 
that  of  rent,  except  the  covenant  to  renew. 

2.  A  general  covenant  to  extend  or  renew  a  lease  does  not  imply  a  con- 

tinuation or  renewal  of  the  special  covenant,  because  that  would 
have  the  effect,  by  construction,  to  make  the  lease  perpetual,  or  to 
call  for  renewals  in  perpetuity.  Such  interests  in  land  are  not 
favored  in  the  law,  and  are  not,  therefore,  upheld  by  construction 
or  deduction  from  general  language. 

3.  The  question  of  whether  a  covenant  to  extend  a  lease  implies  the 

making  of  a  new  lease,  was  settled  in  this  state  in  Orton  v.  Noonan, 
2f7  Wis.  272,  in  the  affirmative,  and  a  fortiori  a  covenant  to  renew 
must  have  the  same  effect. 

4.  The  only  pleadings  in  actions  under  the  Code  are  those  prescribed 

thereby.  It  constitutes  a  complete  system  which  preserves  all 
the  remedies,  both  at  law  and  in  equity,  of  the  old  system  and, 
with  the  rules  of  court,  prescribes  the  methods  of  procedure  and 
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system  of  pleading  by  which  the  jurisdiction  of  the  court  is  exer- 
cised and  the  remedies  pursued. 

6.  The  system  of  pleading,  consisting  of  complaint,  demurrer,  answer, 

and  reply,  meets  the  necessities  of  all  parties,  in  all  cases,  and 
in  all  courts.  The  answer  setting  up  new  matter  constituting  a 
counterclaim,  where  a  defendant  seeks  affirmative  relief  against 
a  plaintiflf,  and  the  answer  setting  up  facts  entitling  a  defendant 
to  such  relief  against  his  co-dbfendant  as  the  court  has  jurisdiction 
to  grant  under  sec.  2883,  R  S.,  take  the  place  of  the  cross  bill  of 
the  old  practice.  The  answer  of  a  defendant,  seeking  relief  of  his 
co-defendant,  is  in  the  nature  of  a  cross  bill,  but  is  an  answer  and 
a  code  pleading  nevertheless. 
6u  A  defendant  seeking  relief  of  a  co-defendant  must  set  up  the  facts 
entitling  him  thereto  by  answer,  and  therein  claim  such  relief,  and 
it  is  proper  for  the  court  to  require  ^im  to  serve  such  answer  on 
the  defendant  affected  thereby  and  to  require  the  latter  to  plead 
to  such  answer  by  way  of  demurrer  or  reply. 

7.  Where  there  is  an  answer  by  a  defendant,  setting  up  new  matter 

entitling  him  to  relief  against  a  co-defendant,  and  claiming  such 
relief,  and  the  facts  constituting  the  cause  of  action  in  that  re- 
gard, independent  of  the  principal  action,  would  not  entitle  such 
defendant  to  any  relief  in  equity,  if  the  complaint  fails  for  want 
of  equity,  or  is  dismissed,  that  carries  with  it  the  incidental  issues 
between  the  co-defendants. 
[Syllabus  by  Marshall,  J.] 

Appeals  from  orders  of  the  circuit  court  for  Dane  county: 
K.  G.  SiEBEOKEEj  Circuit  Judge.  lieversed  on  plaintiff^ s  ap- 
peal; affirmed  on  that  of  the  defendant  Scribner, 

On  the  1st  day  of  April,  1886,  Wiley  S.  Scribner  leased  to 
the  plaintiff  the  premises  described  in  the  complaint,  for  the 
term  of  ten  years  from  that  day,  "  with  the  privilege  of  a 
renewal."  Since  that  time,  up  to  the  commencement  of  this 
action,  plaintiff  occupied  the  premises  under  said  lease,  and 
performed  all  the  conditions  thereof  on  his  part  to  be  per- 
formed. Subsequent  to  the  making  of  the  lease  the  lessor 
died  and  defendant  Mary  L,  Scribner  became  the  owner  of 
the  property  by  descent,  under  the  laws  of  this  state.  There- 
after she  sold  the  property  and  conveyed  the  same  to  de- 
fendant Kaiser  by  deed  with  full  covenants,  taking  back  a 
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mortgage  to  secure  the  payment  of  $12,000  of  the  purchase 
money.     She  held  the  mortgage  and  the  debt  which  it  se- 
cured at  the  time  of  the  commencement  of  this  action. 
Plaintiff  duly  demanded  a  renewal  of  his  lease  for  an  ad- 
ditional term  of  ten  years  by  the  making  of  a  new  lease 
containing  all  the  provisions  of  the  old  one,  except  the  cov- 
enant for  renewal.     The  demand  was  refused.     This  action 
was  brought  against  the  defendant  Scribner  and  her  vendee, 
Kaisevy  on  a  complaint  setting  forth  all  the  aforesaid  facts. 
Two  causes  of  action  were  set  forth  in  the  complaint,  one 
for  specific  performance  and  the  other  to  quiet  title.    De- 
fendant Scribner  demurred  to  the  complaint:  First,  for  want 
of  jurisdiction  of  the  court  of  the  subject  of  the  action  and 
over  the  person  of  the  defendant;   second,  for  improper 
joinder  of  two  causes  of  action;  third,  for  failure  to  state 
facts  suflBcient  to  constitute  a  cause  of  action.   The  demurrer 
was  sustained  upon  the  ground  that  it  appeared  from  the 
facts  set  forth  in  the  complaint  that  plaintiff  was  entitled 
to  hold  the  leased  premises  for  an  additional  term  by  exten- 
sion of  the  old  lease  under  the  agreement  for  renewal,  and 
\vas  not  entitled  to  a  new  lease.   Defendant  Kaiser  answered, 
setting  up  facts  entitling  him  to  relief  against  his  grantor 
on  the  covenant  in  his  deed  by  an  abatement  of  the  amount 
of  purchase  money  secured  by  the  mortgage,  to  the  extent 
of  the  damages  that  would  result  to  him  from  the  plaintiff's 
claim  for  a  renewal  of  the  lease,  if  such  claim  prevailed 
against  defendant  Scribner,    Defendant  Scribner  moved  the 
court  to  strike  out  that  part  of  the  answer  constituting,  or 
attempting  to  set  up,  a  cause  of  action  against  her.     The 
motion  was  denied  and  the  court  ruled  that  the  answer  stand 
as  a  cross  complaint  by  defendant  Kaiser  against  his  co- 
defendant.     Thereafter  such  co-defendant  demurred  to  the 
so-called  cross  complaint:  First,  for  want  of  jurisdiction  of 
the  person  of  defendant  and  the  subject  of  the  action ;  second, 
because  several  causes  of  action  were  improperly  joined; 
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third,  for  failure  to  state  facts  sufficient  to  constitute  a  cause 
of  action ;  fourth,  for  insufficiency  as  a  counterclaim  or  cross 
complaint.  The  demurrer  was  overruled,  and  exception  to 
the  ruling  was  duly  taken. 

Plaintiff  appealed  from  the  order  sustaining  the  demurrer 
of  defendant  Scrihner^  and  she  appealed  from  the  order  over- 
ruling her  demurrer  to  the  so-called  cross  complaint  of  de- 
fendant Kaiser,     * 

For  the  plaintiflf  there  were  briefs  by  BuahneU  (Sk  Rogers^ 
and  oral  argument  by  A.  R.  BuahnelL 

For  the  defendant  Scribner  there  were  briefs  by  Bashford^ 
Aylward  dk  Spensley^  and  oral  argument  by  R.  M.  Bashford. 

For  the  defendant  Kaiser  the  cause  was  submitted  on  the 
brief  of  Hall  <&  Sheldon. 

Marshall,  J.  Upon  the  appeal  of  the  plaintiff  we  are 
first  called  upon  to  determine  whether  the  agreement  to 
renew  the  lease  was  void  for  uncertainty.  On  that  subject 
Laird  v.  BoyUj  2  Wis.  431,  is  cited  by  defendant  Sonhnery 
where  the  court  said,  in  substance,  that  a  general  agreement 
for  a  renewal,  no  time  or  terms  being  stated,  is  void  for  un- 
certainty. That  appears  to  be  a  clear  adjudication  of  the 
question  before  us.  It  will  not  do  to  ignore  it  by  saying  it 
is  mere  obiter.  True,  there  was  another  ground  upon  which 
the  case  was  (Jecided,  which  was  plain  and  decisive,  but  the 
decision  was  placed  on  both  grounds,  so  one  was  judicially 
determined  as  well  as  the  other.  But  the  doctrine  there 
announced,  upon  which  the  defendant  relies,  we  may  safely 
venture  to  say  is  not  supported  by  any  subsequent  adjudi- 
cation of  this  court  or  by  reputable  authority  elsewhere. 
It  evidently  did  not  receive  careful  consideration  at  the  time, 
as  a  careful  reading  of  the  authorities  cited  by  the  learned 
judge  who  wrote  the  opinion  fails  to  disclose  any  good  rea- 
son for  basing  the  decision  thereon.  None  of  them  really 
appear  to  touch  the  question. 
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Generally,  every  contract  relating  to  real  estate  must  bo 
definite  in  it§  terms  in  order  to  bind  the  parties  so  that  a 
court  of  equity  will  enforce  it  by  judgment  for  specific  per- 
formance. But  where  the  parties  thereto  have  made  their 
contract  in  writing  and  it  will  reasonably  admit  of  two  con- 
structions, the  court  will  prefer  that  which  will  uphold  it 
rather  than  the  one  which  will  defeat  it.  Under  this  famil- 
iar rule,  leases  containing  a  general  proniise  to  renew  have 
been  uniformly  held  to  refer  to  the  terms  of  the  lease  in 
which  such  language  is  used,  so  as  to  be,  in  effect,  an  agree- 
ment to  renew  upon  the  precise  terms  and  conditions  therein 
stated,  except  as  to  the  condition  to  renew.  That  has  been 
uniformly  excepted  because  of  the  effect,  otherwise,  to  make 
a  perpetual  lease.  Such  result  is  not  favored  in  the  law,  so 
it  cannot  be  accomplished  by  mere  construction,  but  only  by 
express  and  unmistakable  language.  One  of  the  leading  cases 
on  this  subject,  cited  by  all  text  writers,  is  that  of  Rutgers 
V,  Hunter^  6  Johns.  Ch.  215,  "where  the  court  held  that  a  cov- 
enant to  renew  for  another  term  carried  with  it,  by  impli- 
cation, an  agreement  to  renew  on  the  same  terms  and  con- 
ditions, as  to  all  the  essential  conditions  of  the  lease.  The 
chancellor  said,  in  substance,  that  the  covenant  was  not  void 
for  uncertainty  because  of  the  failure  to  specify  the  terms; 
that  the  words  used  implied  the  same  terms  as  those  con- 
tained in  the  first  lease,  except  the  provision  which  would 
tend  to  create  an  agreement  for  a  perpetual  lease;  that  such 
an  extraordinary  covenant  as  that  must  be  supported  by  lan- 
guage clear  and  certain,  and  not  be  deduced  by  construction 
from  the  mere  general  agreement  to  "  renew  the  lease."  To 
the  same  effect  are  Cunningham  v.  Pattee^  99  Mass.  24S; 
Jianlet  v,  Cool*^  44  X.  H.  512;  McAdoo  v.  Callum  Bros,  cb 
Co,  8G  N.  C.  419;  Tracy  v.  Alhany  Exchange  Co.  7  ]S".  Y.  472; 
Western  Transp,  Co,  v.  Lansing^  49  IST.  Y.  499;  Hughes  v. 
Wmdpfennig,  10  Ind.  App.  122.  In  Gear's  Landlord  tfe  Ten- 
ant (§  102)  the  rule  is  laid  down  thus:  "  A  stipulation  for  re- 
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newal  merely  will  be  enforced,  as  meaning  a  renewal  upon 
the  same  terms,  with  the  exception  of  incidental  covenants, 
including  the  renewal  covenant."  In  Wood,  Landlord  & 
Tenant,  935,  on  the  same  subject,  it  is  said :  "  An  unqualified 
covenant  to  renew  a  lease  involves  the  making  of  a  new 
lease,  .  .  •  and  for  the  same  period  as  the  original  lease. 
.  .  .  It  is  well  settled,  however,  that  this  does  not  include 
a  new  covenant  to  renew,  or  any  covenant  of  the  former 
lease  that  has  been  fulfilled  and  is  not  continuous."  And  in 
McAdam,  Landlord  &  Tenant,  255:  "A  covenant  to  renew 
implies  the  same  term  and  rent,  and  perhaps  the  same  con- 
ditions, excepting  that  a  covenant  to  renew  a  lease  under  the 
same  conditions  contained  in  the  original  lease  is  satisfied 
by  the  renewal  of  the  lease,  omitting  the  covenant  to  renew," 
citing  Carr  v.  Ellison^  20  Wend.  178.  Many  more  author- 
ities might  be  cited  to  the  same  effect,  but  suffice  it  to  say 
that  all  are  in  substantial  accord. 

The  statement  in  the  early  case  in  this  state  has  evidently 
been  considered  out  of  harmony  with  authorities  generally 
on  the  subject,  as  we  do  not  find  it  referred  to  by  text 
writers  or  courts.  Many  adjudications  may  be  found  to  the 
effect  that  covenants  to  renew  must  specify  the  terms  and 
conditions  of  the  renewal  or  fail  for  want  of  certainty,  but 
that  requisite  is  met  and  satisfied  by  the  construction  of  the 
general  promise  to  renew  in  connection  with  the  lease  to 
which  it  refers.  When  the  agreement  for  a  renewal  con- 
tains language  other  than  that  appropriate  to  a  general 
promise,  so  that  by  resort  to  the  settled  rules  for  construc- 
tion the  language  of  the  covenant  to  renew  and  conditions 
of  the  renewal  cannot  be  made  certain,  then  such  covenant 
fails  for  want  of  certainty.  Examples  of  such  cases  are 
given  in  Tracy  v.  Albany  Exchange  Co.  7  N.  Y.  472,  such  as  a 
contract  to  renew  upon  such  terms  as  may  be  agreed  upon, 
citing  Whitlock  v.  Dvffield,  Iloff.  Ch.  110;  4  Kent,  Comm. 
108;  Aheel  v.  Radcliffy  13  Johns.  207.    The  same  cases  are 
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cited  to  illustrate  the  same  proposition  in  McAdam,  Land- 
lord &  T.  255. 

It  follows  from  the  foregoing  that  the  order  appealed 
from  cannot  be  sustained  upon  the  ground  that  the  general 
promise  for  renewal  was  too  indefinite  to  be  enforced,  and 
it  remains  to  be  seen  whether  the  trial  court  was  right  in 
sustaining  the  demurrer  to  the  plaintiff's  complaint  upon 
the  theory  that  a  promise  to  renew  is  equivalent  to  a  promise 
to  extend,  and  that  a  promise  to  extend  does  not  require  or 
contemplate  the  making  of  a  new  lease. 

It  is  not  deemed  necessary  to  discuss,  as  an  original  prop- 
osition, the  question  of  whether  the  general  promise  to  re- 
new a  lease  calls  for  a  new  one,  or  whether,  at  the  option 
of  the  lessee,  it  is  extended  by  the  force  of  the  covenant  it- 
self and  becomes,  in  effect',  a  lease  for  the  additional  terra. 
The  latter  construction  was  given  in  JRaiiletv,  Cooky  44  N.  II. 
512,  and  it  has  been  cited  with  approval  by  many  courts  and 
text  writers.  On  the  contrary,  there  is  much  respectable 
authority  to  the  effect  that  the  words  "renew"  and  "ex- 
tend "  should  be  construed  in  accordance  with  their  ordinary 
meaning.  Obviously,  one  means  to  prolong,  or  to  lengthen 
out;  the  other,  to  make  over,  to  re-establish,  or  to  rebuild; 
and  those  courts  and  writers  that  have  construed  them  ac- 
cordingly certainly  have  the  best  of  the  argument,  if  the 
judicial  construction  is  to  follow  the  true  definitions  of  the 
words.  We  apprehend  that  no  one  would  seriously  contend 
that  an  agreement  to  renew  a  note  would  be  satisfied  other- 
wise than  by  making  a  new  note  in  place  of  the  old  one.  It 
would  seem  that  the  construction  adhered  to  in  some  juris- 
dictions, that  to  renew  is  equivalent  to  extend,  violates  the 
rules  of  language  to  reach  a  judicial  construction  out  of  har- 
mony with  the  universally  accepted  meaning  of  the  words 
as  defined  by  lexicographers.  That  was  discussed  in  Orton 
V.  ^oonan,  27  Wis.  272,  where  the  renewal  covenant  used 
the  words  "extend  the  lease."    A  careful  reading  of  the 
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two  opinions  filed  in  that  case,  one  by  Dixon,  C.  J.,  and  one 
by  Mr.  Justice  Cole,  leaves  no  room  for  controversy  but 
that,  while  they  differed  as  to  the  meaning  of  the  term  "  to 
extend,"  as  applied  to  the  lease  then  under  consideration, 
they  both  held  that  an  agreement  to  renew  a  lease  called 
for  a  new  one.  Said  the  chief  justice :  "  The  verb  *  to  ex- 
tend '  implies  far  less  than  the  verb  '  to  renew.'  The  one 
means  to  draw  forth,  to  stretch,  to  prolong,  to  protract,  to 
continue;  the  other  to  make  over,  to  make  anew,  to  give  new 
life  to,  to  restore,  recreate,  or  rebuild."  It  was  by  that  process 
of  reasoning  that  he  supported  his  dissent  from  the  opinion 
of  the  court  delivered  by  Mr.  Justice  Cole,  holding  that  the 
agreement  to  extend  for  an  additional  term  contemplated 
the  making  of  a  new  lease.  Though  the  decision  was  ren- 
dered ex  necessitate^  there  being  but  two  members  of  the 
court  who  participated  in  it,  both  were  in  accord  on  the 
question  now  before  us.  In  any  view  of  the  case  the  decis- 
ion settled  the  law  on  the  subject  for  this  court,  contrary  to 
the  decision  of  the  trial  court  challenged  on  this  appeal,  and 
no  reason  is  perceived  why,  after  the  lapse  of  a  quarter  of  a 
century,  the  controversy  should  be  considered  open  for  dis- 
cussion, especially  on  the  question  of  whether  an  "  agreement 
to  renew  "  and  "  agreement  to  extend  "  are  equivalent  terms. 
If  they  are,  then  the  question  of  whether  a  general  agree- 
ment to  renew  contemplates  a  new  lease,  is  foreclosed,  be- 
cause it  was  there  held  that  an  agreement  to  extend  has 
that  effect.  And  if  they  are  not  equivalent  terms,  then  the 
distinction  between  them  is  in  favor  of  the  contention  that 
a  new  lease  is  required  to  satisfy  an  agreement  to  renew. 
The  decision,  though  ex  necessitate^  especially  after  the  lapse 
of  so  much  time,  must  be  considered  just  as  binding  as  a 
rule  of  law  on  this  court  and  all  courts  of  this  state,  and 
between  all  parties,  where  the  same  question  arises,  as  if  it 
were  rendered  by  the  unanimous  or  a  majority  voice  of  this 
court.    Stare  decisis^  et  non  quieta  movere. 
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What  has  preceded  leaves  no  further  question  for  consid- 
eration on  plaintiflTs  appeal,  and  it  must  result  in  a  reversal 
of  the  order  sustaining  the  demurrer  to  the  complaint. 

On  the  appeal  of  defendant  Mary  L.  Soribner  from  the 
order  overruling  her  demurrer  to  the  answer  of  defendant 
Kaiser^  which  answer  is  termed  a  cross  bill,  the  chief  con- 
tention is  that  the  demurrer  reached  back  to  the  first  plead- 
ing, i.  e.  the  complaint  of  the  plaintiff,  and  should  have  been 
sustained  upon  the  same  ground  as  that  upon  which  the  de- 
murrer of  defendant  Kaiser  to  such  complaint  was  sustained; 
that  the  complaint  failing,  the  cross  bill,  so  called,  was  car- 
ried down  with  it.  We  having  held  that  the  demurrer  to 
the  complaint  was  improperly  sustained,  the  point  upon 
which,  as  stated,  defendant  Sorihier  chiefly  relies  is  no  longer 
necessarily  in  the  case  for  a  decision.  But  as  the  question 
of  practice  is  here,  is  important,  and  may  have  some  future 
bearing  on  the  disposition  of  the  case,  we  have  determined 
to  decide  it  on  account  of  such  probable  future  bearing  on 
this  litigation,  and  as  a  guide  in  future  cases  as  well. 

The  framers  of  the  Code  clearly  intended  to  abolish  all 
distinctions  between  actions  at  law  and  suits  in  equity,  to 
abolish  the  forms  of  all  such  actions,  and  to  provide  that, 
in  this  state,  there  shall  be  but  one  form  of  action  for  the 
enforcement  or  protection  of  private  rights  and  the  redress 
or  prevention  of  private  wrongs,  which  is  denominated  a 
civil  action.  E.  S.  sec.  2600.  So  it  is  not  left  for  the  courts 
to  invent  now  forms  of  action  in  that  regard,  or  use  old 
forms  except  as  preserved  in  some  way  by  the  Code.  Gen- 
erally, all  persons  having  an  interest  in  the  subject  of  an 
action,  and  in  obtaining  the  relief  demanded,  may  be  joined 
as  plaintiflFs.  E.  S.  sec.  2602.  And  any  person  may  be 
made  a  defendant  who  has,  or  claims  to  have,  an  interest  in 
the  controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  or  settlement  of  the 
questions  involved  therein.    E.  S.  sec.  2603.    Also,  any  per- 
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i3on  whose  presence  is  necessary  to  a  complete  determination 
of  the  controversy,  and  any  person  having  such  an  interest 
in  the  subject  matter  of  the  controversy  as  requires  his 
presence  for  his  due  protection,  may  be  made  a  party.  K.  S. 
sec.  2610.  So  the  Code  is  quite  as  broad  ^s  the  old  practice, 
so  far  as  relates  to  parties  plaintiff  and  defendant.  Now  as 
to  pleading,  it  provides  that  the  forms  of  pleading  for  civil 
actions,  and  the  rules  by  which  the  sufficiency  of  the  same 
are  determined,  are  those  prescribed  by  the  statute  (E.  S. 
sec.  2644);  that  the  first  pleading  on  the  part  of  the  plaint- 
ifif  shall  be  the  complaint  (K.  8.  sec.  2645);  that  the  first 
pleading  on  the  part  of  the  defendant  shall  be  a  demurrer 
or  answer,  and  that  the  answer  may  contain  a  general  or 
specific  denial  of  each  material  allegation  of  the  complaint, 
controverted  by  the  defendant,  or  a  statement  of  new  mat- 
ter constituting  a  defense  or  counterclaim  to  the  cause  of 
action  set  forth  in  the  complaint.  R  S.  sec.  2655.  To  the 
answer  the  plaintiff  may  demur  to  the  defensive  part,  and 
may  reply  or  demur  to  the  counterclaim.  That  seems  to 
compose  the  whole  scheme  for  forming  issues  and  present- 
ing questions  for  determination  in  all  actions,  whether  here- 
tofore denominated  legal  or  equitable,  so  far  as  expressly 
provided  for.  It  is  said  that  the  counterclaim  of  the  Code 
was  intended  to  preserve  to  a  defendant  all  remedies  he 
formerly  had,  either  in  an  action  at  law  or  by  a  bill  in 
equity  or  a  cross  bill  on  similar  facts.  2  Wait,  Pr.  476,  and 
cases  cited.  Said  Bosworth,  J.,  in  Gleason  v,  Moen^  2  Duer, 
639:  '*The  counterclaim  secures  to  the  defendant  full  relief, 
which  a  separate  action  at  law,  or  a  bill  in  chancery,  or  a 
cross  bill,  could  have  secured  to  him  on  an  allegation  or 
proof  of  the  same  facts,  but  it  relates  to  only  such  causes  of 
action  as  exist  against  the  plaintiff,  and  might,  in  their  nat- 
ure, be  the  basis  of  an  action  against  him  at  the  suit  of  the 
defendant." 

Van  Santvoord,  in  his  work  on  Pleading  (page  574),  after 
Vou98— 8 
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discussing  generally  the  purposes  of  the  cross  bill  under  the 
old  practice,  says:  "  All  these  various  matters  which,  under 
the  equity  practice,  were  proper  subjects  for  a  cross  bill, 
where  the  object  was  for  relief  and  not  discovery,  are  sup- 
posed to  be  within  the  term  '  counterclaim,'  as  used  in  the 
Code,  and  may  be  set  up  by  the  defendant  in  the  action.  .  .  . 
A  cross  bill  was  sometimes  necessary  in  adjusting  equities 
between  the  defendants,  as  where  the  court  could  not  make 
a  complete  decree  without  bringing  other  matter  before  the 
court  to  be  litigated  by  the  proper  parties  and  upon  the 
proper  proofs.  In  such  cases  it  became  necessary  for  one 
or  more  of  the  defendants  to  file  a  cross  bill.  .  .  .  Thisy 
in  a  proper  case,  tinder  the  Code,  it  seems,  may  also  he  done 
Sy  an  answer. ^^  The  same  writer,  in  his  work  on  Equity 
Pleading,  touching  the  same  subject,  uses  language  indicat- 
ing that  in  his  opinion  the  cross  bill  of  the  old  practice  is 
retained  under  the  Code  for  some  purposes.  The  cases  he 
cites,  however,  all  treat  the  pleading  as  the  answer  of  the 
Code,  as,  for  example,  Bogardtcs  v.  Parker,  7  How.  Pr.  305, 
where  the  pleading  was  an  answer  claiming  affirmative  re- 
lief on  appropriate  allegations  of  facts,  and  the  court  said, 
in  effect,  that  on  such  a  pleading,  under  the  statute,  the 
court  could  determine  ultimate  rights  between  co-defendants 
and  enter  the  appropriate  judgment.  The  author  cites  the 
same  cases  in  his  work  on  Pleading,  to  support  the  text 
there  that  the  relief  formerly  obtainable  by  cross  bill  is  ob- 
tainable under  the  Code  by  answer  setting  up  the  facts  and 
claiming  such  relief.  That  is  in  accord  with  Baylies  on 
Pleading  under  the  New  York  Code  (page  277),  citing  pro- 
visions of  such  Code,  hereafter  mentioned.  Wait,  on  the 
same  subject  (vol.  2, p.  476),  says:  "While  there  are  cases  in 
New  York  that  intimate  that  cross  bills  in  some  cases  are 
necessary,  nowhere  is  it  expressly  decided  that  a  resort  to 
cross  pleading  under  the  Code  is  allowable  or  proper,  op 
that  there  can  be  any  case  of  a  failure  of  justice  resulting 
from  an  inability  to  interpose  them." 
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The  apparent  unpertainty  in  the  practice,  to  which  refer- 
ence was  made  in  the  last  quotation,  was  subsequently  rem- 
edied by  a  statute  which  did  not  provide  for  any  additional 
pleadings,  but  regulated  the  practice  so  as  to  make  the  Code 
pleadings  more  certainly  fit  the  necessities  of  all  cases.  In 
New  York  S.  <&  T.  Co.  v.  Saratoga  G.  <&  K  Z.  Go.  88  Hun, 
569,  Herriok,  J.,  speaking  on  the  same  subject,  said,  in  effect, 
that  the  cross  action,  with  the  forms  of  procedure  relative 
thereto,  no  longer  exists;  that  the  forms  of  pleading  in  all  ac- 
tions are  prescribed  by  the  Code,  and  that  alone. 

Without  further  reference  to  authorities,  we  think  there 
can  be  no  escaping  the  conclusion  that  cross  bills,  strictly  so 
called,  were  done  away  with  by  the  Code.  Nevertheless,  all 
the  remedies  of  the  old  practice  are  preserved  and  intended 
to  be  worked  out  through  the  forms  of  pleading  which  the 
Code  prescribes.  As  we  have  shown,  any  person  interested 
in  the  controversy  adversely  to  the  plaintiff,  or  necessary  to  a 
complete  determination  or  settlement  of  the  questions  in- 
volved therein,  or  so  interested  in  the  subject  matter  of  the 
controversy  as  to  require  his  presence  for  his  due  protection, 
is  a  necessary  or  a  proper  party  defendant,  hence  entitled  to 
plead  and  to  set  forth  by  the  pleading  the  facts  warranting 
the  relief  which  the  court  has  jurisdiction  to  grant.  The 
scope  of  the  pleading  must  necessarily  be  broad  enough  to 
present  all  the  questions  which  the  court  may  properly  de- 
cide in  the  action  and  settle  by  its  decree,  including  any  con- 
troversy between  parties  defendant  which  the  court  can 
determine  without  prejudice  to  the  rights  of  others  or  bv 
saving  their  rights.  E.  S.  sec.  2610.  "Judgment  may  be 
given  for  or  against  one  or  more  of  several  defendants,  and 
it  may  determine  the  ultimate  rights  of  the  parties  on  each 
side,  as  between  themselves,  and  may  grant  to  the  defendant 
any  affirmative  relief  to  which  he  may  be  entitled,"  etc. 
R.  S.  sec.  2883.  So  the  relief  that  may  be  obtained  in  the 
action  is  quite  as  broad  as  under  the  old  practice. 
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It  follows,  niecessaril}',  that  a  defendant  who  seeks  aflRrm- 
ative  relief  against  a  co-defendant  cannot  obtain  it  under  a 
<50«iiterclaim  strictly  so  called,  because  that  is  a  proper  plead- 
ing only  as  against  the  plaintiflf.  So  it  is  clear  that  the 
Code  is  deficient  in  respect  to  providing  for  the  necessary 
pleadings  upon  which  to  adjudicate  the  questions  that  may 
be  settled  by  the  decree,  unless  the  answer  of  the  defendant 
who  seeks  affirmative  relief  against  his  co-defendant  in  re- 
spect to  a  matter  germane  to  the  subject  of  the  action  may 
be  in  the  nature  of  a  cross  bill  under  the  old  practice,  but  a 
substitute  therefor,  and  the  answer  of  the  Code,  neverthe- 
less. That  would  seem  to  be  the  intent  of  the  framers  of 
the  Code,  and  such  was  the  holding  in  New  York  before  the 
passage  of  the  law  (§  760,  Stover's  N.  Y.  Code)  providing 
for  cross  actions,  and  §  521,  which  provides  that  where  the 
judgment  may  determine  ultimate  rights  as  between  defend- 
tints,  one  who  requires  such  determination  must  demand  it 
in  his  answer,  and  must,  at  least  twenty  days  before  the 
trial,  serve  a  copy  of  his  answer  upon  the  attorney  for  each 
of  the  defendants  affected  thereby.  It  is  said  in  the  note 
by  the  compilers  of  the  Code,  that  this  provision  was  en- 
.acted  to  supply  an  omission  to  regulate  procedure  under 
§  1204,  which  is  identical  with  sec.  2883  of  our  statutes,  re- 
lating to  the  power  of  the  court  to  settle  ultimate  rights 
between  co-defendants,  and  render  the  proper  administration 
of  the  law  under  it  certain.  The  note  states  that  without 
some  provision  regulating  the  practice,  the  administration 
of  the  remedies  under  the  section  to  which  it  refers  was 
•difficult.  That  came  from  the  fact  that  a  person  seeking 
relief  against  a  co-defendant  was  entitled,  by  answer,  to  set 
forth  all  the  facts  requisite  to  entitle  him  to  such  relief,  and 
was  not  required  by  statute  to  serve  his  answer  upon  the 
defendant  affected  thereby,  and  the  courts  were  in  conflict 
as  to  whether  service  was  required  independent  of  the  stat- 
-ute.     Bogardua  v,  Parker j  7  How.  Pr.  305;  Tracy  v.  N.  Y. 
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S.  F.  Mfg,  Co.  1  E.  D.  Smith,  349.  The  reason  given  by  the 
courts  of  some  states  having  a  code  practice,  for  holding 
the  cross  bill  of  the  old  practice  not  done  away  with  by  such 
Code,  can  hardly  apply  here  any  more  than  in  New  York, 
from  whence  oar  Code  was  taken.  Its  framers  intended  to 
devise  a  perfect  system  that  would  vest  in  one  court  power 
to  administer  all  the  remedies,  both  at  law  and  in  equity, 
which  formerly  existed,  to  be  worked  out  in  one  form  of 
action  and  with  one  system  of  pleading.  As  said  by  Mr. 
Justice  Herbiok,  in  New  York  S.  <&  T,  Co.  v.  Saratoga  G, 
i&  K  L.  Co.  88  Hun,  569:  "While  all  remedies,  both  in  law 
and  equity,  have  been  undoubtedly  preserved,  the  method 
of  procedure  by  which  the  jurisdiction  shall  be  exercised 
and  the  remedies  pursued  have  been  entirely  changed,  and 
will  now  be  found  in  the  Code  of  Civil  Procedure  and  the 
rules  of  court." 

It  follows,  without  room  for  reasonable  controversy,  that 
the  counterclaim  of  the  Code,  in  equitable  actions,  is  a  sub- 
stitute for  the  cross  bill  of  the  former  equity  practice,  where^ 
the  affirmative  relief  sought  by  the  defendant  is  against  tho 
plaintiff,  and  that  the  provisions  of  law  permitting  defend- 
ants to  litigate  between  themselves  matters  germane  to  the 
subject  of  the  complaint,  carries  with  it  the  right  of  the  de- 
fendant seeking  relief  in  that  regard  to  serve  an  answer  in 
the  action  in  the  nature  of  a  cross  bill,  setting  up  the  facts 
and  claiming  such  relief.  Such  an  answer,  however,  is  es- 
sentially a  code  pleading,  and  though  the  court  may  require 
it  to  be  served  on  the  defendant  affected  thereby,  such  serv- 
ice is  not  necessary  unless  so  ordered  to  preserve  the  right 
of  the  party  to  have  the  questions  presented  by  such  answer 
tried  and  settled  by  the  decree,  if  the  co-defendant  affected 
is  before  the  court. 

Some  confusion  has  no  doubt  arisen  by  reason  of  refer- 
ences, in  decisions,  to  the  answer  of  a  defendant  seeking- 
relief  of  his  co-defendant  in  a  proper  case,  as  a  cross  bill,. 
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leaving  it  to  be  inferred  that  it  was  the  cross  bill  of  the  old 
practice  and  governed  thereby,  instead  of  an  answer  in  the 
nature  of  a  cross  bill,  clearly  contemplated  and  authorized 
by  the  Code.  In  Northwestern  3f,  Z.  Ins,  Co,  v.  Park  Hotel 
<Jo,  37  Wis.  125,  the  question  was  suggested  but  not  decided, 
as  to  whether  affirmative  relief  can  be  obtained  against  a  co- 
defendant  on  an  answer  setting  up  a  counterclaim.  In  Hop- 
kins  V,  Gilman^  47  Wis.  581,  there  was  an  answer  in  the 
nature  of  a  cross  bill  and  treated  as  such,  but  nothing  was 
said  about  the  practice  in  such  cases.  In  Trester  v.  Sliehoy- 
gan^  87  Wis.  496,  the  question  was  again  suggested  but  not 
decided,  as  to  whether  a  defendant  can  obtain  affirmative 
relief  against  a  co-defendant  upon  a  counterclaim.  In  Ballin 
V.  Merchant^  JExch,  Bank^  89  Wis.  278,  it  was  held  that  a 
defendant  seeking  relief  from  his  co-defendant  must  raise 
the  question  for  a  decision  by  the  court  by  some  appropri- 
ate pleading,  and  it  was  suggested  that  a  cross  complaint 
was  proper,  as  under  the  old  equity  practice,  but  the  ques- 
tion of  what  was  the  appropriate  practice  was  not  necessa- 
rily involved  in  the  case  further  than  that  a  question  between 
defendants,  calling  for  affirmative  relief,  must  be  raised  by 
an  appropriate  pleading. 

/  It  follows  that  a  defendant,  in  any  case  where  th,e  court 
has  jurisdiction  to  grant  him  affirmative  relief,  may  set  up 
the  facts  entitling  him  thereto  by  answer  in  the  nature  of  a 
cross  bill,  if  he  is  not  so  circumstanced  as  to  set.  up  the  same 
by  way  of  counterclaim.  It  is  also  the  proper  practice  to 
servo  the  answer  on  the  defendant  affected  thereby,  and 
proper  for  the  court,  in  the  exercise  of  its  inherent  power, 
to  require  such  service  to  be  made,  and  to  cause  the  issues 
to  be  narrowed  and  sharply  presented  for  adjudication  by 
requiring  the  defendant  against  whom  relief  is  sought  to 
plead  to  the  answer  setting  up  the  cross  demand.  Such  was 
the  practice  in  this  case,  and  the  fact  that  the  court  saw  fit 
to  designate  the  pleading  of  the  defendant  Kaiser  a  cross 


Digitized  by 


Google 


Wis.]  august  TERM,  1897.  11$) 

Kollock  y&  Scribner  and  another. 

bill  or  cross  complaint  did  not  change  it.  The  pleading  was 
authorized  by  the  Code, —  it  was  really  the  substitute  for 
the  cross  bill  under  the  old  practice;  and  whether  it  be 
called  a  cross  complaint,  or  cross  bill,  or  answer  in  the  nature 
of  a  cross  bill,  makes  very  little  diflference. 

It  is  considered  that  the  matter  contained  in  the  answer 
was  germane  to  the  subject  of  the  action,  hence  properly 
pleadable;  and  it  remains  to  be  seen  what  the  effect  is  of  a 
dismissal  of  a  complaint  upon  the  answer  of  a  defendant 
seeking  to  obtain  relief  against  a  co-defendant  for  matters 
not  pleadable  themselves  as  a  cause  of  action  in  equity. 
There  being  no  statute  on  the  subject  providing  for  retain- 
ing the  case  in  such  a  situation  for  the  purpose  of  settling 
the  ultimate  rights  of  co-defendants  between  themselves, 
the  proper  practice  to  be  followed  is  that  which  formerly 
existed,  that  is,  the  answer  of  the  defendant  falls  with  the 
complaint  and  the  entire  action  is  at  an  end.  Under  the  old 
practice,  though  the  court  would  retain  a  case  to  determine 
the  questions  raised  by  the  cross  bill  claiming  affirmative 
relief  as  between  the  defendant  and  the  plaintiff,  where  the 
cause  of  action  in  such  a  bill  was  equitable  in  its  nature,  the 
rule  was  otherwise  where  the  relief  sought  thereby  could  be 
obtained  by  legal  remedies.  The  reason  for  that  rule  ap- 
plies with  greater  force  as  between  co-defendants.  Here 
the  relief  sought  by  defendant  Kaiser* a  answer  was  an  abate- 
ment of  the  debt  due  to  his  grantor  by  way  of  an  assess- 
ment of  damages  for  breach  of  the  covenants  in  his  deed. 
That  was  a  matter  for  which  there  was  an  adequate  remedy 
at  law,  and  which  could  not  be  settled  in  an  equitable  actioa 
other  than  as  auxiliary  to  an  equitable  action  to  which  it 
was  germane  or  in  some  way  connected,  so  as  to  bring  the 
defendant  before  the  court  as  a  party  on  that  account.  So, 
as  the  case  stood  before  the  trial  court,  the  dismissal  of  the 
complaint  for  failure  to  state  a  cause  of  action  in  equity, 
properly  carried  the  answer  of  defendant  Kaiser  with  it  oa 
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the  demurrer  of  the  defendant  Scribner.  Nevertheless,  a» 
we  hold  that  the  demurrer  to  the  complaint  was  improperly 
sustained,  such  order  on  plaintiff's  appeal  must  be  reversed, 
and  the  order  overruling  the  demurrer  to  the  answer  sus- 
tained.    • 

By  the  Court — So  ordered,  and  that  the  cause  be  re- 
manded for  further  proceedings  according  to  law. 


Beown,  Appellant,  vs.  Edward  P.  Allis  Company  and  others. 

Respondents. 
Beown,  Respondent,  vs.  Edward  P.  Allis  Company,  imp.. 

Appellant. 
Brown,  Respondent,  vs.  Patterson,  Assignee,  imp.,  Appel- 
lant. 

November  S^^  December  10, 1897, 

(1,  2)  Mechanics'  liens:  Separate  contracts:  Evidence:  Priority,    (3)  Ap- 
pealable order., 

1,  The  owners  of  a  building  entered  into  a  written  contract  with  A. 
to  equip  it  with  the  necessary  machinery  for  a  flouring  miU,  every 
article  to  be  furoished  being  expressly  indicated.  About  two 
weeks  after  the  contract  had  been  completed  and  accepted  in 
writing,  and  after  the  mill  had  been  in  operation  about  that  length 
,  of  time,  the  owners  purchased  new  pulleys  of  A.  for  the  purpose 
of  increasing  the  power.  Within  six  months  from  the  date  of  the 
charge  for  said  pulleys,  but  more  than  six  months  from  the  date 
of  the  last  charge  under  the  written  contract,  A.  filed  a  claim  for  a 
lien  against  the  premises  for  the  purchase  price  of  all  the  materials 
furnished.  Held,  that  the  pulleys  were  furnished  under  a  separate 
contract,  and  the  claim  was  therefore  filed  too  late  to  preserve  the 
lien  for  the  materials  furnished  under  the  written  contract 

2l  a  building  was  constructed  and  equipped  as  a  macaroni  factory 
and  operated  as  such  for  about  two  weeks.  The  owners  then  put 
in  fiouring-mill  machinery.  In  an  action  to  determine  the  prior- 
ity  of  various  liens  and  mortgages  on  the  premises,  the  admission 
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of  evidence  that  the  owners  had  no  intention  of  putting  in  the 
milling  machinery  until  after  the  macaroni  factory  had  been  com- 
pleted is  held  not  to  have  been  error. 
8l  Under  ch.  312,  Laws  of  1895,  an  order  refusing  to  grant  a  new  trial 
is  not  appealable. 

Appeals  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  G.  Siebecker,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part 

This  was  an  action  to  foreclose  certain  mechanics'  liens 
on  the  premises  in  question,  assigned  to  the  plaintiff,  and  to 
have  them,  with  the  mortgage  executed  thereon  to  hinj,  ad- 
judged a  first  lien  on  the  premises. 

The  defendants  Christian  Johnson  and  Enos  Johnson^  in 
the  spring  of  1895,  were  the  owners  and  in  possession  of  lot  1,, 
block  11,  in  the  city  of  Baraboo,  Wisconsin.  They  made  a 
contract  with  Graf  &  Netcher,  builders,  for  the  construction 
of  a  building  thereon,  to  be  used  for  a  macaroni  factory  and 
for  a  warehouse  and  feed-mill  purposes.  James  L.  Stewart 
furnished  the  lumber,  Marriott  Bros,  furnished  the  hard- 
ware, and  Graf  &  Netcher  did  the  carpenter  work.  The 
claims  of  these  parties -for  material  furnished  and  work  done 
not  having  been  paid,  they  filed  liens  against  the  premises^ 
for  the  unpaid  balance.  The  validity  and  justice  of  these 
claims'were  admitted.  In  June,  1895,  the  Johnsons  needed 
money  for  paying  a  balance  due  on  the  lot,  and  to  pay  for 
the  macaroni  machinery.  The  plaintiff  furnished  them  $1,700 
June  12, 1895,  and  took  a  mortgage  on  the  premises  as  secu- 
rity, no  part  of  which  has  been  paid.  A  second  mortgage 
thereon,  for  $500,  was  given  by  them  July  12,  1895,  to  the 
defendant  Anna  Olennon^  which  is  a  third  lien.  About  the 
6th  of  July,  1895,  after  the  building  had  been  completed 
and  the  macaroni  machinery  had  been  running  about  two 
weeks,  the e/bA/i^orw  determined  to  use  the  building  for  flour- 
ing-mill  purposes,  provided  it  was  suitable  and  the  engine 
which   they  had  was  of  sufficient  size  to  drive  mill  ma- 
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chinery.  They  conferred  with  the  defendant  the  Edward 
P.  Allis  Company^  and  on  the  6th  of  July?  1S95,  made  an 
agreement  with  it  by  which  that  company  agreed  to  furnish 
the  necessary  mill  machinery  for  that  purpose,  amounting 
in  all  to  over  $2,800.  On  the  2d  of  March,  1896,  the  John- 
sons made  a  voluntary  assignment  for  the  benefit  of  their 
<3reditors.  On  the  27th  day  of  April,  1896,  the  defendant 
the  Edward  P.  Allis  Company  filed  a  material  man's  lien 
against  the  property  in  question,  the  validity  of  which  is 
the  principal  question  in  dispute. 

On  the  14th  of  May,  1896,  the  plaintiff,  having  bought  up 
the  liens  of  the  Marriott  Bros.,  James  L.  Stewart,  and  Graf 
<fe  Netcher,  commenced  this  action  to  foreclose  the  liens 
so  assigned  to  him,  and,  among  other  things,  demanded 
judgment  that  his  mortgage  be  adjudged  a  first  lien  on 
said  premises.  Upon  the  trial  the  court  found  that  the 
plaintiff's  liens  and  his  mortgage  were  a  first  lien  upon  the 
premises;  that  the  lien  claimed  by  the  Edward  P,  Allis 
Company  was  a  second  lien ;  that  the  Glennon  mortgage,  of 
$500,  was  a  third  lien;  and  that  any  balance  arising  from  a 
sale  of  the  premises  should  go  to  the  assignee;  and  judg- 
ment was  rendered  accordingly.  The  Edward  P.  Allis  • 
Company  claims  that  its  lien  is  a  valid  lien,  and  is  co-ordi- 
nate with  the  liens  so  assigned  and  transferred  to  the  plaint- 
iff, and  has  priority  over  his  mortgage. 

The  assignee  of  the  Johnsons^  Mark  L,  Patterson^  ap- 
pealed from  that  part  of  the  judgment  which  finds  and 
adjudges  that  the  Edward  P.  Allis  Company  has  any  legal 
lien  at  all,  insisting  that  it  had  lost  its  right  to  any  lien 
whatever,  and  demanding  that  the  judgment  should  be  so 
modified  as  to  give  the  plaintiff,  Ililand  G.  Brown^  a  first 
lien  by  virtue  of  his  mortgage  and  the  liens  assigned  to  him, 
and  to  Anna  Glennon  a  second  lien  for  $500,  and  that  any 
surplus  arising  from  a  sale  of  the  property,  after  paying 
such  liens,  should  go  to  him  as  such  assignee.    The  plaint- 
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iff,  Hiland  C.  Brown^  appealed  from  that  part  of  the  judg- 
ment which  adjudges  that  the  defendant  the  Edward  P. 
Allis  Company  has  a  valid  claim  for  a  mechanic's  lien  upon 
the  premises  and  real  estate  described  in  the  judgment.  The 
defendant  the  Edward  P,  Allia  Company  appealed  from 
that  portion  of  the  judgment  wherein  it  is  adjudged  that 
the  claim  of  the  said  defendant  the  Edward  P.  Allis  Com- 
pany for  a  mechanic's  lien  upon  the  premises  and  real  estate 
in  said  judgment  described  is  inferior,  subsequent,  and  sub- 
ordinate to  the  claims  of  the  plaintiff,  Ililand  C  Brown^  on 
account  of  the  mechanics'  liens  and  the  mortgage  of  the 
plaintiff;  and  also  from  the  order  of  the  circuit  court,  made 
January  14,  1897,  denying  and  refusing  its  motion  to  set 
aside  said  judgment,  and  grant  a  new  trial  of  the  action,  on 
the  ground  of  newly  discovered  evidence. 

The  contract  between  the  Johnsons  and  the  said  Edward 
P.  Allis  Company  was  in  writing,  wherein  and  whereby 
said  company  expressly  indicated  every  article  that  was  to 
be  furnished  by  it;  and  the  evidence  shows  that  this  com- 
pany furnished  everything  that  it  was  to  furnish  under  said 
contract,  and  that  the  machinery  was  put  in  place  and  set 
running  about  November  1  of  the  same  year,  at  which  time 
the  Johnsons  accepted  it  in  writing.  About  two  weeks  after 
such  acceptance,  and  after  the  mill  had  been  running  about 
that  length  of  time,  the  Johnsons  concluded  to  make  a  change 
in  it,  by  getting  some  larger  pulleys,  which  would  have  a 
tendency  to  increase  the  power,  and  for  that  purpose  ordered 
some  extra  machinery  of  the  said  Edioard  P,  Allis  Company^ 
on  the  25th  of  November,  1895,  amounting  to  $52.37.  This 
was  the  last  item  and  date  thereof  in  the  claim,  of  matters 
furnished  by  said  company  for  said  mill;  and,  including  it, 
the  company  claimed  also  the  sum  of  $2,558.54,  under  the 
written  contract  between  it  and  the  Johnsons^  but  did  not 
file  its  claim  of  lien  until  the  27th  day  of  April,  1896.  The 
purchase  made  by  the  Johnsons  of  the  Edward  P,  Allis  Comr 
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pany  on  November  25, 1895,  was  a  separate  and  independent 
account  or  transaction,  and  was  not  any  part  of  the  original 
contract  in  writing,  which  had  been  fully  performed  and 
accepted  before  such  additional  purchase.  Under  the  orig- 
inal contract,  the  Edward  P,  AUis  Company  retained  title 
to  the  property  furnished  by  them  until  performance  and 
acceptance  of  their  work.  Their  lien  was  not  filed  until 
more  than  six  months  after  the  date  of  the  charge  for  the 
work  specified  in  such  original  contract. 

At  the  trial,  the  plaintiff  was  allowed,  against  the  objec- 
tion of  the  defendant  the  Edward  P,  AUis  Company^  to  in- 
troduce parol  evidence  to  the  efifect  that  the  Johnsons  in  the 
beginning  only  intended  to  erect  a  macaroni  and  feed  mill 
and  warehouse,  and  that  such  mill  was  fully  completed  some 
time  in  June,  1895,  and  had  been  so  completed  and  in  oper- 
ation for  about  two  weeks  before  the  Johnsons  determined 
to  put  in  flouring-mill  machinery;  and  the  court  found  ac- 
cordingly, and  that,  as  the  evidence  showed,  they  did  not 
determine  to  add  a  milling  plant  to  the  factory  until  between 
the  4th  and  the  6th  of  July,  1895.  The  evidence  on  this 
subject  is  quite  clear  and  convincing. 

The  plaintiff  in  his  complaint  alleged  that  the  claim  of  the 
Edward  P.  ALUs  Corrqmny^  filed  April  27,  1896,  was  un- 
founded in  fact,  and  that  no  right  existed  therefor;  and  said 
company  defendant  set  up  its  claim  for  mechanic's  lien  by 
way  of  counterclaim,  containing  allegations  looking  to  a 
foreclosure  of  said  lien.  The  plaintiff,  in  his  reply,  denied 
that  the  last  item  of  machinery  was  furuished  November  25, 
1895,  but  averred  that  it  was  furnished  July  6,  1895,  and 
denied  that  the  claim  of  the  Edward  P,  AUis  Company  for 
a  lien  was  filed  within  six  months  from  the  date  of  the  last 
charge  for  furnishing  such  machinery  and  material. 

Herman  Groiophorst^  for  the  plaintiff  and  the  defendant 
Patterson, 

G,  Stevens^  for  the  Edward  P,  AUis  Company. 
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PiNNET,  J.  1.  The  principal  q  uestion  in  this  case  is  whether 
the  defendant  the  Edward  P.  AUis  Company  has  a  me- 
<;hanic's  lien  on  the  premises  described  in  the  complaint,  and, 
if  so,  its  date  and  amount.  This  point  determined,  S.11  other 
questions  are  free  from  diflRculty.  The  only  interest  the  de- 
fendant the  Edward  P.  Allis  Coinpany  asserts  is  under  the 
lien  it  iBled  April  27,  1896,  more  than  six  months  after  that 
company  had  performed  its  written  contract  with  the  «7(?/m- 
aouB  and  performance  of  it  had  been  accepted.  The  amount 
that  thus  became  due  to  it  was  $2,870.  This  was  an  entire 
transaction.  The  claim  for  lien  is  for  this  item,  and  the 
amount  of  an  entirely  separate  and  independent  transaction, 
an  item  of  $1)2.37,  for  pulleys,  etc.,  furnished  November  25, 
1895.  This  made  its  entire  claim,  consisting  of  two  items, 
§2,922.37,  upon  which  S500  had  been  paid,  leaving  a  balance 
due  of  $2,422.37.  The  evidence  is  entirely  clear  on  this  point. 
Over  four  months  elapsed  between  the  performance  of  the 
written  contract,  under  which  the  amount  due  on  it  accrued, 
and  the  contract  for  the  $52.37,  of  November  25, 1895.  The 
matter  of  this  last  sum  was  entirely  outside  of  the  written 
contract. 

The  statute  (sec.  3318,  S.  &  B.  Ann.  Stats.)  provides  that 
*'  no  lien  hereby  given  shall  exist,  and  no  action  to  enforce 
the  same  shall  be  maintained,  unless  within  six  months  from 
the  date  of  the  last  charge  for  performing  such  work  or 
labor,  or  of  the  furnishing  of  such  materials,  a  claim  for  lien 
shall  be  filed,"  etc.  The  claim  for  lien  was  confessedly  filed 
more  than  six  months  after  the  date  of  the  charge  under  the 
written  contract  No  connection  in  fact  or  in  law  is  shown 
between  these  two  contracts.  Where  there  are  several  items 
of  account  for  goods  sold  at  different  times,  there  must  be 
either  an  express  contract,  or  the  circumstances  must  be  such 
as  to  raise  an  implied  contract  embracing  all  the  items,  so 
as  to  make  them  single  or  entire.  Secorv,  Sttirgisy  16  N.  Y. 
548.     There  was  *here  no  such  express   contract,  and  no 
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implied  contract  embracing  all  the  items.  Zimmerman  v. 
Erhard^  83  N.  Y.  74.  Where  a  party  furnishes  materials 
for  a  building  at  diflferent  times,  in  order  to  have  a  lien  for 
the  while  amount  furnished,  and  that  a  lien  might  be  filed 
one  year  after  the  date  of  the  last  charge,  it  was  held  such 
materials  must  have  been  furnished  under  one  contract. 
Fowler  ^.  Bailleyy  14  Wis.  126.  And  where  work  is  done 
in  the  erection  of  a  building  according  to  a  contract,  and 
where  there  is  an  acceptance  of  such  work,  a  lien  therefor 
must  be  filed  within  six  months  after  such  completion  or 
acceptance.  Berry  v.  Turner^  45  Wis.  105.  This  view  is 
supported  by  the  case  of  Fish  Greek  B,  &  L.  D,  Co,  ^.  First 
Nat  Bank,  80  Wis.  630. 

Ko  ground  appears  for  tacking  both  items  of  the  claim  of 
the  Edward  P,  Allis  Company  together  for  the  purpose  of 
filing  a  lien  for  their  entire  amount.  It  clearly  appears  that 
the  Edward  P,  Allis  Company  wholly  failed  to  file  its  claim 
in  time  to  secure  a  lien  for  the  amount  that  accrued  to  it 
under  its  written  contract,  and  that  it  had  and  has  no  lien 
on  the  premises  except  for  the  item  of  $52.37,  furnished  and 
dated  November  25,  1895. 

2.  There  w^^s  no  error  in  the  admission  of  evidence,  nor  in 
the  findings  thereon,  to  show  that  the  Johnsons  did  not  in- 
tend, in  the  first  instance,  to  put  in  a  milling  plant  until  after 
the  macaroni  mill  had  been  completed,  and  did  not  determine 
to  do  so  until  after  the  making  of  the  mortgage  to  the  plaint- 
iff. There  was  but  one  structure  or  mill,  namely,  the  origi- 
nal macaroni  factory,  which,  with  additions  of  machinery, 
etc.,  was  converted  into  a  flouring  mill.  The  contention  of 
the  Edward  P.  Allis  Company  Ae\)QX\AeA  wholly  upon  show- 
ing a  valid  lien.  Whether  it  had  such  lien  was  fairly  put  in 
evidence,  and  tried,  and  it  is  plain  that  it  has  no  lien  thereon 
except  for  the  $52.37,  as  stated. 

3.  The  order  refusing  to  grant  a  new  trial  on  the  ground 
of  newly  discovered  evidence  was  not  appealable,  and  the 
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appeal  of  the  Edward  P.  AUis  Company  therefrom  must  be 
dismissed.    Laws  of  1895,  ch.  212. 

It  follows  from  these  views  that  the  part  of  the  judgment 
appealed  from  by  the  plaintiff  which  adjudges  that  the  de- 
fendant the  Edward  P,  AUis  Company  has  a  valid  claim  for 
a  mechanic's  lien  upon  the  premises  and  real  estate  described 
in  the  judgment  must  be  reversed,  with  costs  against  said 
Edward P,  AUis  Company^  in  favor  of  the  plaintiff,  except  as 
to  the  said  sum  of  $52.37;  and  that  that  portion  of  the  judg- 
ment which  adjudges  that  the  claim  of  the  defendant  the 
Edward  P.  AUis  Company  for  a  mechanic's  lien  upon  the 
premises  and  real  estate  in  said  judgment  described  is  inferior, 
subsequent,  and  subordinate  to  the  claim  of  the  plaintiff, 
JBiland  C.  Brown^  on  account  of  the  mechanic's  liens  assigned 
to  him  and  his  mortgage,  must  be  affirmed.  The  claims  of 
the  different  parties  .are  entitled  to  rank  and  precedence  in 
the  application  of  the  proceeds  of  the  sale  of  the  premises  as 
follows:  (1)  The  claim  of  the  plaintiff  for  the  amount  due  on 
his  mortgage  and  the  several  mechanics'  liens  assigned  to 
him;  (2)  the  claim  of  the  defendant  Anna  Glennon  for  the 
amount  due  on  her  mortgage  of  $500,  which  is  prior  to 
the  lien  adjudged  to  the  Edioard  P,  AUis  Company;  (3)  the 
amount  due  to  the  Edioard  P.  AUis  Company  on  its  said 
lien  of  November  25,  1895,  for  $52.37;  and  the  residue  of 
the  proceeds,  if  any,  is  to  be  paid  to  the  defendant  Mai^h  L. 
Patterson^  assignee  of  the  defendant  Johnsons, 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  enter 
judgment  in  accordance  with  the  opinion  of  this  court. 
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BuRNHAM,  Kespondent,  vs.  City  of  Milwaukbb  and  others, 

Appellants. 

November  23 — December  10, 1897* 

Municipal  corporations:  Constitutional  law:  Limitation  of  indUSbted- 
neas:  **  Debt: "  Special  legislation  amending  charter, 

1.  Unpaid  instalments  upon  contracts  for  the  purchase  of  park  lands 

made  pursuant  to  sec.  13,  ch.  488,  Laws  of  1889,  and  sec  8,  eh.  179, 
Laws  of  1891  (authorizing  the  city  of  Milwaukee  to  purchase  lands 
for  park  purposes  upon  credit,  and  providing  that  "  for  that  pur- 
pose the  proper  officers  of  said  city  may  execute  and  deliver  to 
the  vendor  of  such  land  or  property  purchased,  an  instrument 
creating  a  lien  thereon  for  such  purchase  money,  without  creating 
any  corporate  liabilities  therefor,  to  secure  the  whole  or  any  part 
of  the  price  in  instalments  " ),  do  not  constitute  corporate  indebted- 
ness within  the  meaning  of  sea  3,  art.  XI,  Const.,  restricting  the 
power  of  cities  to  contract  debts.  Pinney  and  Newman,  J  J.,  dis- 
sent 

2.  The  provision  of  the  laws  under  which  such  contracts  were  made, 

that  no  corporate  liability  should  be  created,  has  controlling  ef- 
fect over  provisions  in  the  contracts  in  effect  promising  to  pay 
the  deferred  instalments. 
Z.  Ch.  288,  Laws  of  1897,  authorizes  the  erection  of  garbage  reducing 
works *in  cities  of  the  first  class  and  the  issue  of  bonds  in  payment 
therefor,  and  provides  that  all  such  bonds  issued  shall  be  issued, 
used,  and  disposed  of  in  accordance  with  the  provisions  of  ch.  311, 
Laws  of  1893.  Sec.  2  of  said  ch.  311  provides  that  no  bonds  shall 
be  issued  under  it  unless  authorized  by  a  vote  of  three  fourths  of 
the  common  council.  Ch.  380,  Laws  of  1897,  amendatory  of  ch. 
288,  provides  that  the  common  council  of  any  city  of  the  first 
class,  during  the  year  1897,  may  issue  corporate  bonds,  not  exceed- 
ing a  certain  amount,  for  the  purpose  of  erecting  garbage  reducing 
works,  providing  such  issue  shall  be  authorized  by  a  vote  of  the 
majority  of  the  members  of  the  common  council  elect  The  city 
of  Milwaukee  was  the  only  city  of  the  first  class  in  the  state,  and 
no  other  could  possibly  come  into  that  class  during  the  year  1897. 
Heldf  that  said  amendment  was  special  legislation  amending  the 
charter  of  Milwaukee,  and  was  therefore  within  the  inhibition  of 
subd.  9,  sec.  31,  art  IV,  Const 
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Appeal  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county:  J.  C.  Ludwig,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Howard  Van  Wyck^  city  attorney,  and  Ernest  Bruncken^ 
assistant  city  attorney,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Timlin  &  GlicJcs- 
man^  and  oral  argument  by  IF.  H.  Timlin.  To  the  point 
that  the  park  land  contracts  constitute  an  indebtedness  of 
the  city,  they  cited  Earles  v,  WellSy  94  Wis.  285,  and  cases 
cited;  Lake  Co.  v,  Graham,  130  U.  S.  674;  Baltimore  v.  Gill, 
31  Md.  375 ;  Ironwood  Water  Worha  Co.  v.  Treiilcockj  99  Mich. 
454;  Bromn  v.  Corry,  175  Pa.  St.  528;  Newell  u  People  ex 
ret.  Phelps,  7  N.  Y.  9;  La  Porte  v.  Gamewell  Fire  Alarm 
Tel.  Co.  45  ]Sr.  E.  Eep.  588,  and  cases  cited ;  CuTbertson  v. 
JFulton,  127  111.  30;  Spilman  v.  ParJcersiurg,  35  W.  Ya.  605; 
Oi^vis  V.  Park  CommUrs,  45  Am.  St.  Eep.  252,  and  note; 
Beard  ^.  Hopkinsvilley  23  L.  R.  A.  402. 

WiNSLOw,  J.  This  is  an  action  in  equity  brought  by  a 
citizen  and  taxpayer  of  the  city  of  Milwaukee  to  restrain  the 
city  from  issuing  $120,000  worth  of  corporate  bonds  for  the 
purpose  of  building  and  equipping  a  garbage  reduction  plant, 
under  the  provisions  of  ch.  288,  Laws  of  1897,  as  amended 
by  ch.  380,  Laws  of  1897.  It  will  be  unnecessary  to  state 
the  pleadings,  as  the  questions  on  which  the  case  turns  can 
be  briefly  stated.  The  plaintiff's  principal  claims  were: 
(1)  That  the  city  had  already  exceeded  its  constitutional 
limit  of  indebtedness;  and  (2)  that  the  act  authorizing  the 
issue  of  the  bonds  was  special  legislation,  and  hence  uncon- 
stitutional, under  the  provisions  of  subd.  9,  sec.  31,  art.  lY, 
Const.,  which  prohibits  the  pTassage  of  any  special  law  for 
"incorporating  any  city,  town  or  village,  or  to  amend  the 
charter  thereof."  Upon  motion  of  the  plaintifif,  judgment 
perpetually  enjoining  the  city  from  issuing  the  bonds  was 
Vou  98—0 
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rendered  upon  the  complaint  and  answer,  and  the  city  ap- 
peals. 

1.  Does  the  corporate  indebtedness  already  exceed  five 
per  cent,  of  its  taxable  property?  The  answer  to  this  ques- 
tion depends  upon  the  proper  legal  construction  of  certain 
contracts  for  the  purchase  of  lands  for  public  parks  entered 
into  by  the  city  during  the  years  1890  and  1891,  under  the 
provisions  of  sec.  13,  ch.  488,  Laws  of  1889,  and  sec.  8,  ch.  179, 
Laws  of  1891.  There  are  fifteen  of  these  park  contracts. 
The  city  is  in  possession  of  the  lands  named  in  these  con- 
tracts, and  is  improving  the  same.  There  have  already  been 
paid  large  sums  of  money  upon  the  contracts,  and  there  yet 
remain  to  be  paid  more  than  $600,000,  before  the  entire  pur- 
chase price  of  the  lands  will  be  paid.  If  this  amount  is  an 
indebtedness  of  the  city,  then  its  constitutional  limit  of  in- 
debtedness (Const,  art.  XI,  sec.  3)  has  already  been  exceeded ; 
otherwise  not.  Both  of  the  laws  under  which  these  pur- 
chases of  park  lands  were  made  grant  the  city  power  to 
purchase  lands  upon  credit,  and  then  provide  that  "for  that 
purpose  the  proper  oflBcers  of  said  city  may  execute  and  de- 
liver to  the  vendor  of  such  land  or  property  purchased,  an 
instrument  creating  a  lien  thereon  .  .  .  for  such  purchase 
money,  without  creating  any  corporate  liabilities  therefor, 
to  secure  the  whole  or  any  part  of  the  price  in  instalments," 
etc.  Laws  of  1889,  ch.  488,  sec.  13,  and  Laws  of  1891,  ch.  179, 
sec.  8. 

Certain  of  these  very  contracts  were  before  this  court  for 
construction  in  the  cases  of  Perrigo  v.  Milwaukee^  92  Wis. 
236,  and  MilwauJcee  v.  Milwaukee  Co.  95  "Wis.  4:24,  and  the  sub- 
stance of  the  contracts  will  be  found  stated  in  those  cases. 
In  the  first  of  these  cases  the  question  was  whether  such  a 
contract,  in  the  hands  of  the  vendor  of  the  land,  was  per- 
sonal property,  so  as  to  be  subject  to  taxation,  or,  in  other 
words,  whether  it  was  a  debt  dice  or  to  become  due  or  an 
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efect;  and  it  was  said  by  the  present  chief  justice  in  the 
opinion:  "Does  this  optional  agreement  held  by  the  city 
create  a  debt  against  the  city  and  in  favor  of  the  Perrigos? 
Certainly  not,  since,  as  indicated,  it  expressly  provides  that 
the  city  shall  not  thereby  be  made  liable  in  any  manner  or 
form.  .  .  .  But  the  Perrigos  are  not  creditors  having  a 
right  to  an  indebtedness  against  the  city  which  they  can  en- 
force by  action  or  otherwise.  The  further  payment  by  the 
city  of  any  portion  of  the  purchase  price  or  interest  or  taxes 
is  entirely  optional  with  the  city."  Thus  it  appears  to  have 
been  distinctly  held  in  that  case,  after  full  argument,  that 
the  instalments  to  come  due  in  the  future  upon  such  con- 
tracts were  not  debts  due  from  the  city  to  the  vendors,  but 
that  it  was  optional  with  the  city  whether  it  would  pay 
them  or  not. 

The  question  arose  again,  in  a  somewhat  different  form, 
in  the  subsequent  case  of  Milwaukee  v.  Milwaukee  Co.  95 
Wis.  424.  Part  of  this  property,  at  least,  was  outside  of  the 
city  limits,  and  the  question  arose  whether  it  was  exempt 
from  taxation  by  the  county  because  it  was  owned  by  the 
city.  In  this  case  it  was  held  that  the  legal  title  to  the  land 
was  in  the  vendors,  and  that  the  city  simply  had  an  option 
to  purchase  the  same,  with  the  right  of  possession  until  de- 
fault, and  that  the  city  was  not  bound  to  pay  the  purchase 
money ;  thus  distinguishing  the  case  from  that  of  a  vendee 
in  possession  of  lands  under  a  contract  binding  him  to  pay 
the  purchase  money.  Thus  it  will  be  seen  that  the  very 
question  whether  the  future  instalments  coming  due  upon 
these  contracts  constituted  debts  or  obligations  on  the  part 
of  the  city  arose  distinctly  in  each  of  these  cases,  and  was 
in  each  case  distinctly  decided  adversely  to  the  plaintiff's 
contention. 

It- was  very  ably  contended  on  behalf  of  the  plaintiff  upon 
the  argument  that  the  question  arises  differently  now,  and 
that  the  decisions  in  those  earlier  cases  are  not  necessarily 
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controlling  in  this  case;  that  in  those  cases  the  question  was 
one  of  construction  of  the  laws  regulating  taxation,  while 
now  the  question  concerns  the  interpretation  of  an  impor- 
tant clause  of  the  constitution.  It  is  said  that  these  con- 
tracts constitute  simply  a  scheme  on  the  part  of  the  parties 
to  evade  the  constitutional  limitation  upon  municipal  indebt- 
edness, and  that  such  a  scheme  should  not  be  allowed  to 
succeed;  that  even  if  there  be  no  debt  created  by  these  con- 
tracts, in  the  ordinary  signification  of  the  term,  still  there 
is  such  an  inchoate  obligation  that  manifestly  the  city,  from 
mere  prudential  reasons,  will  feel  bound  to  make  the  pay- 
ments in  order  to  save  the  property ;  and  thus  that  the  very 
abuse  which  the  constitution  aims  to  prevent  is  successfully 
perpetrated. 

We  ar6  not  unmindful  of  the  weight  and  persuasiveness 
of  these  considerations.  Probably  there  is  little  chance  for  a 
difference  of  opinion  as  to  the  policy  of  such  legislation  or 
of  such  contracts  as  those  before  us;  but  we  cannot  twist 
nor  enlarge  language  in  a  statute,  or  even  in  the  constitu- 
tion, which  has  a  definite  and  certain  legal  meaning,  even 
to  accomplish  laudable  results.  There  is  no  doubt  of  the 
meaning  of  the  word  "debt"  as  used  in  the  law.  It  means 
"something  owed;"  "money  due  or  to  become  due  upon 
express  or  implied  agreement."  1  Bouv.  Law  Diet.  tit. 
"  Debt."  It  denotes,  not  only  an  obligation  of  the  debtor 
to  pay,  but  the  right  of  the  creditor  to  receive  and  enforce 
payment.  Board  of  ComTrCrs  of  Monroe  Co,  v,  Harrell  (Ind. 
Sup.),  46  N.  E.  Kep.  124.  Under  the  constitution  as  well 
as  under  the  law  of  taxation,  the  question  is,  Is  the  city  in- 
debted ?  Is  it  under  obligation  to  pay  to  some  one  the  bal- 
ance of  the  purchase  price  of  these  lands?  It  will  not  do 
to  say  that  it  will  probably  make  the  payments,  or  that  it 
would  be  foolish  not  to  do  so,  but  we  must  be  able  to  say 
that  it  has  contracted,  either  expressly  or  impliedly,  to  do 
so.    This  is  precisely  the  same  question  which  arose  in  the 
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other  cases  above  referred  to,  and  in  which  we  decided  that 
there  was  no  debt  or  legal  obligation,  and  it  would  seem 
like  juggling  with  plain  words  to  say  now  that  there  is  a 
debt  or  legal  obligation. 

We  are  cited  to  cases  holding,  in  effect,  that  a  borrowing 
of  money  upon  a  pledge  of  existing  public  property,  or  a 
charge  upon  the  public  revenue,  constitutes  a  debt,  within  the 
meaning  of  such  an  inhibition  as  the  one  here  involved,  al- 
though no  promise  of  payment  is  in  terms  made.  Baltimore 
V.  OiUy  31  Md.  375;  Newell  v.  People  ex  rel.  Phelps,  7  N.  Y. 
9-87.  The  reasoning  on  which  these  decisions  rest  is  that  it 
is  a  manifest  evasion  of  the  law,  and  that  the  lender  has 
power  to  demand  and  collect  the  entire  amount  loaned  out  of 
the  corporate  property ;  that,  while  there  may  be  no  promise 
to  pay  by  the  corporation,  there  is  a  power  to  enforce  out  of 
the  coiyorate jpj'operty  by  reason  of  the  pledge  or  hypotheca- 
tion thereof.  Thus  it  is  construed  to  be  a  debt  because  the 
payment  of  the  amount  due  may  he  enforced  out  of  the  city 
funds  or  property.  Such  is  not  the  case  here.  Under  these 
contracts  the  city  acquires  no  title  to  the  lands  covered  by 
the  contracts  until  it  pays  all  the  instalments.  It  may  stop 
such  payment  at  any  time,  and  none  of  its  property  can  be 
sold  to  pay  the  remaining  instalments.  The  case  is  some- 
what similar  to  the  case  of  Stedman  v.  Berlin^  97  Wis.  505, 
where  the  city,  by  ordinance  granting  franchise  to  a  water- 
works company,  reserved  an  option  to  purchase  at  a  specified 
price,  within  a  specified  time ;  in  that  case  it  was  held  that 
the  stipulation  for  an  option  did  not  constitute  an  indebted- 
ness within  the  meaning  of  the  constitution,  because  it  might 
decline  to  purchase  and  thus  end  the  whole  matter.  So, 
here,  all  the  future  payments  are  optional  with  the  city.  It 
is  not  like  the  odiSQotEarlea  v.  Wells,  94  Wis.  2S5,  where  there 
was  an  agreement  to  purchase  by  instalments  under  the 
guise  of  water  rental,  and  which  was  held  to  be  manifestly 
an  obligation  in  excess  of  the  constitutional  limit.     There  is 
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a  class  of  recent  cases  much  like  that  of  Earlea  v.  Wellsy  and 
which  are  cited  in  the  opinion  in  that  case,  which  reach  the 
same  general  conclusions,  but  they  manifestly  do  not  in  any 
way  affect  this  case.  Brown  v.  Carry y  175  Pa.  St.  628.  The 
case  which  approaches  nearest  to  supporting  plaintiffs  con- 
tention is  that  of  Ironwood  Water  Works  Go.  v.  Trebilcocky  99 
Mich.  454,  where  it  was  held  that  a  city  could  not  buy  an 
equity  of  redemption  in  a  waterworks  plant  subject  to  a 
mortgage  thereon,  which  mortgage,  if  added  to  the  already 
existing  corporate  debt,  would  exceed  the  constitutional  limit. 
The  conclusion  is  partly  based  upon  the  Maryland  case  of 
Baltimore  v.  Gill,  s^tpra,  and  on  the  same  line  of  reasoning. 
We  have  before  indicated  wherein  that  line  of  reasoning 
seems  to  us  inapplicable  to  the  present  case,  and  we  must 
decline  to  follow  it,  especially  in  view  of  the  fact  that  we 
have  already  twice  construed  these  very  contracts  adversely 
to  the  views  of  the  Michigan  court.  See  Kelly  v,  Minne- 
ajpolisy  63  Minn.  125. 

The  contracts  in  question  are  not  all  worded  alike.  Some 
of  them  contain  express  provisions  that  there  shall  be  no 
corporate  liability  on  the  part  of  the  city ;  others  do  not 
contain  these  provisions,  nor  do  they  contain  any  promise 
to  pay  by  the  city;  while  still  others  contain  a  formal  prom- 
ise to  pay  by  the  city.  All  the  contracts,  however,  were 
made  under  the  provisions  of  the  laws  of  1889  and  1891, 
authorizing  purchases  of  park  lands  on  credit,  before  men- 
tioned, and  we  do  not  understand  that  the  city  had  power 
to  make  such  purchases,  except  as  given  by  these  laws. 
Upon  familiar  principles,  the  provisions  of  the  laws  granting 
the  power  entered  into  the  various  contracts,  and  must  con- 
trol them,  and  these  laws  provide,  in  substance,  that  no  cor- 
porate liabilities  shall  be  created.  Hence  all  the  contracts 
are  governed  by  the  same  rule.  Our  conclusion  is  that  the 
unpUid  instalments  upon  the  park  land  contracts  do  not  con- 
stitute corporate  indebtedness  within  the  meaning  of  the 
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constitution,  because  the  payment  thereof  is  entirely  optional 
on  the  part  of  the  city. 

2.  The  bonds  in  question  are  proposed  to  be  issued  under 
the  provisions  of  ch.  288,  Laws  of  1897,  as  amended  by  ch. 
380  of  the  laws  of  the  same  year.  The  first  of  these  laws 
provides  for  the  erection  of  garbage  reducing  works  in  the 
cities  of  the  first  class,  and  sec.  3  thereof  authorizes  the  issu- 
ance of  bonds  for  such  purposes,  and  provides  that  all  such 
bonds  issiied  shall  be  issued^  used,  and  disposed  of  in  accord- 
ance with  the  provisions  of  ch.  311,  Laws  of  1893.  Turning 
to  this  act,  we  find,  by  sec.  2  thereof,  that  no  bonds  can  be 
issued  under  it  save  when  authorized  by  vote  of  three  fourths 
of  the  members  of  the  common  council  elect.  By  ch.  380, 
however,  sec.  3,  ch.  288,  is  amended  and  revised  plainly  for 
the  purpose,  among  others,  of  avoiding  the  necessity  of  a 
three-fourths  vote  of  the  common  council.'  By  the  provis- 
ions of  the  new  section,  the  common  council  of  any  city  of 
the  first  class  is  authorized,  during  the  year  1897^  to  issue 
corporate  bonds,  not  exceeding  $120,000,  for  the  purpose  of 
erecting  garbage  reducing  works,  providing  such  issue  shall 
be  authorized  by  a  vote  of  the  majority  of  the  members  of  the 
common  council  elect.  That  this  act,  when  so  amended,  is 
special  legislation  amending  the  charter  of  the  city  of  Mil- 
waukee^ and  thus  within  the  inhibition  of  subd.  9,  sec.  31, 
art.  IV,  Const.,  is'plain  from  a  mere  reading  of  the  acts  and 
reference  to  the  principles  laid  down,  in  Johnson  v.  Milwaiir 
Tcee^  88  Wis.  383,  and  Boyd  v.  ItihoauTcee^  92  Wis.  456.  Mil- 
waukee is  the  only  city  to  which  th6  act  can  possibly  apply. 
It  is  the  only  city  of  the  first  class,  i.  e.  having  a  population 
of  150,000  and  over.  No  other  city  can  come  into  that  class 
during  the  year  1897,  or  before  the  taking  of  the  next  cen- 
sus in  1900.  Laws  of  1895,  ch.  238.  It  could  be  no  more 
certain  that  the  act  applied  to  Milwaukee  alone  if  it  had 
been  so  expressed  in  words.  The  case  is  plainly  ruled  in 
this  respect  by  Boyd  v.  Milwaukee^  supra.    The  ordinance 
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which  authorized  the  bonds  was  passed  by  a  majority  vote 
of  the  common  council,  but  not  by  a  three-fourths  vote. 
The  law  purporting  to  authorize  their  issuance  upon  a  mere 
majority  vote  is  unconstitutional  and  void;  hence  the  bonds 
cannot  be  rightfully  issued. 

The  judgment  of  the  superior  court  was  right  and  must 
be  aflBrmed. 

By  the  Court. —  Judgment  aflSrmed. 

PiNNEY  and  Newman,  JJ.,  dissent  from  that  portion  of  the 
foregoing  opinion  which  holds  that  the  unpaid  instalments 
on  the  contracts  in  question  did  not  constitute  corporate  in- 
debtedness within  the  meaning  of  sec.  3,  art.  XI,  Const. 


Lanotot,  Plaintiff  in  error,  vs.  The  State,  Defendant  io 

error. 

November  SS— December  10, 1897* 

Foreign  marriage:  Presumption  as  to  validity:  Privileged  communica- 
tion: Husband  and  wife:  CHminal  law. 

1.  Proof  that  a  formal  marriage  had  been  solemnized  in  a  foreign 
country,  in  a  church,  by  a  person  assuming  the  oflSce  of  priest  or 
minister,  raises  the  presumption  that  the  marriage  was  in  accord- 
ance with  the  laws  of  the  country  and  valid,  and,  especially  where 
followed  by  cohabitation,  casts  upon  the  person  attacking  its 
validity  the  burden  of  showing  that  the  law  required  some  fur- 
ther act  or  fact 

2l  On  a  trial  for  adultery,  where  the  prosecution  sought  to  prove  the 
identity  of  the  defendant  as  one  of  the  parties  to  a  marriage,  let- 
ters offered  for  that  purpose  and  claimed  to  have  been  written  by 
him  to  his  alleged  wife  were  privileged  communications  and  in- 
competent; and  where  they  contained  matter  bearing  upon  the  . 
question  of  identity  their  admission,  against  the  objection  of  the 
defendant,  was  a  material  error. 
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Error  to  review  a  judgment  of  the  circuit  court  for  Bay- 
field county:  John  K.  Parish,  Circuit  Judge.     Reversed. 

The  plaintiff  in  error  was  convicted  of  the  crime  of  adul- 
tery. It  was  alleged  against  him  that,  having  a  lawful  wife 
(one  Octavia  Arvasa)  living,  he  had  contracted  a  formal 
marriage  with  one  Vienna  Michaud,  and  was  living  with  her 
in  unlawful  cohabitation.  Two  witnesses  testified  to  having 
been  present  at  a  marriage  ceremony  between  the  plaintitf 
in  error  and  Octavia  Arvasa;  that  the  ceremony  was  sol- 
emnized by  a  priest  in  a  church  in  the  province  of  Quebec, 
Canada,  and  was  followed  by  cohabitation  and  the  birth  of 
children,  and  that  Octavia  is  still  alive.  The  defendant 
afterwards  came  to  this  state,  leaving  Octavia  in  Quebec, 
and  made  a  formal  marriage,  at  Ashland,  with  one  Vienna 
Michaud,  with  whom  he  afterwards  cohabited  as  his  wife. 

At  the  close  of  the  evidence  on  the  part  of  the  state,  the 
plaintiff  in  error  moved  for  a  dismissal  of  the  action  on  the 
ground  that  the  state  had  failed  to  prove  the  alleged  former 
marriage.  The  motion  was  denied.  The  defendant  then 
testified,  denying  that  he  was  the  man  Joseph  Lanctot,  or 
that  he  had  been  married  to  Octavia  Lanctot,  and  testified 
that  his  true  name  was  John  C.  Harvey.  One  witness  iden- 
tified him  as  John  C.  Harvey. 

The  principal  burden  of  the  trial  was  on  the  question  of  the 
identity  of  the.  defendant  with  the  Joseph  Lanctot  who  was 
the  party  to  the  marriage  ceremony  in  the  church  in  Que- 
bec. His  marriage  and  cohabitation  with  Vienna  Michaud 
were  conceded.  The  state,  to  maintain  the  issue  on  its  part, 
introduced  in  evidence,  over  the  objection  of  the  plaintiff  in  ' 
error,  certain  letters  which,  it  was  alleged,  the  plaintiff  in 
error  had  written  back  to  his  wife,  Octavia,  from  various 
places  in  this  state  and  in  Michigan.  They  were  ordinary 
letters,  such  as  might  be  expected  from  persons  of  his  sta- 
tion and  circumstances,  to  the  wife  he  had  left  behind  him, 
expressive  of  marital  tenderness  and  affection.     They  were 
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addressed  "  Dear  Wife,"  and  subscribed  "  Tour  devoted  hus- 
band, Joseph  Lanctot."  But  two  of  them  were  not  sub- 
scribed with  his  name.  One  said,  instead,  "  You  will  address 
Mr.  John  0.  Harvey,  Duluth,  Minnesota ; "  the  other,  "  This 
is  my  address,  Mr.  John  0.  Harvey,"  adding  a  post  oflSce. 

For  the  plaintiff  in  error  the  cause  was  submitted  on  the 
brief  of  Howa/rd  Benton^  attorney,  and  TiiAia  &  Mclntoahj 
of  counsel. 

The  Attorney  General^  for  the  defendant  in  error. 

Newman,  J.  Two  questions  are  presented :  (1)  Was  the 
evidence  of  the  former  marriage  sufficient  to  sustain  the  con- 
viction ?  And  (2)  was  the  reception  of  the  letters  in  evidence 
prejudicial  error? 

The  law  relating  to  proof  of  foreign  marriages  seems  to 
be  that  where  a  formal  ceremony  of  marriage,  solemnized  in 
a  church  by  a  person  assuming  the  office  of  a  priest  or  min- 
ister, is  shown,  it  will  be  presumed,  in  favor  of  the  marriage, 
that  it  is  in  accordance  with  the  law  of  the  country  and 
valid.  So,  when  such  a  marriage  is  shown,  especially  if  fol- 
lowed by  cohabitation,  the  burden  is  on  him  who  denies  the 
validity  of  the  marriage  to  show  that  the  law  required  some 
further  act  or  fact  to  make  it  valid.  1  Bishop,  Mar.,  Div.  & 
Sep.  §§  1115-1122 ;  Whart.  Or.  Law  (10th  ed.),  §  1698,  par.  1 ; 
Freeman's  note  to  State  v,  Hodgshinay  36  Am.  Dec.  742-745 ; 
JIutchins  V,  Kimmell^  31  Mich.  126;  People  v,  Loomis^  106 
Mich.  250;  Baynham  v.  Canton^  3  Pick.  293-297;  Meggin- 
i^on  V.  Megginson  (Oreg.),  14  L.  E.  A.  540,  and  cases  cited  in 
the  notes. 

The  letters  received  in  evidence  seem  to  have  a  cogent 
bearing  upon  the  question  of  the  identity  of  the  plaintiff  in 
error  with  the  Joseph  Lanctot  who  was  the  husband  of  Oc- 
tavia  Arvasa.  It  is  not  clear  that  they  did  not  turn  the  scale 
against  the  plaintiff  in  error.  That  they  did  not  cannot  be 
demonstrated.    Certainlv  the  writer  of  the  letters  addresses 
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himself  to  Octavia  as  her  husband,  under  the  name  of  Joseph 
Lanctot,  the  real  name  of  her  husband.  Identity  of  name 
is  of  some  weight  as  evidence  of  identity  of  person.  There 
came  a  time  when  he  notified  her,  in  effect,  **  My  name  is  to 
be,  no  longer  Joseph  Lanctot,  but  John  0.  Harvey."  This 
circumstance  seems  to  be  well  calculated  to  persuade  the 
jury  that  John  C.  Harvey  must  be  the  genuine,  original  Jo- 
seph Lanctot,  under  an  alias. 

If  these  letters  were,  in  truth,  what  they  purport  to  be 
and  what  the  state  represented  them  to  be,  they  were  con- 
fidential communications  between  husband  and  wife,  which 
are  privileged  and  protected,  and  not  competent  to  be  re- 
ceived in  evidence  against  the  objection  of  either.  It  is 
difficult  to  conceive  of  any  theory  on  which  they  could,  con- 
sistently, be  either  offered  or  received.  Certainly,  to  offer 
them  was  utterly  inconsistent  with  the  state's  hypothesis  of 
the  case.  That  was  that  the  plaintiff  in  error  was  the  hus- 
band of  the  party  to  whom  the  letters  had  been  written. 
On  this  hypothesis,  the  letters  were,  clearly,  confidential 
communications  between  husband  and  wife,  and  so  incom- 
petent. Their  admission  was  reversible  error.  Selden  v. 
State,  74  Wis.  271. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial.  The  warden 
of  the  state  prison  at  Waupun  will  deliver  the  prisoner, 
Joseph  Lanctot,  to  the  sheriff  of  Bayfield  county,  to  be  held 
in  custody  by  him  until  he  shall  be  discharged  therefrom 
according  to  law. 
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Ik  bb  Hartuno. 

December  fO,  1897. 

Supreme  court:  Original  jurisdiction:  Enjoining  public  nuisance. 

A  mere  public  nuisance,  even  though  an  aggravated  one,  does  not 
affect  the  sovereignty,  franchises,  or  prerogatives  of  the  state,  or 
the  liberties  of  its  people,  so  as  to  warrant  the  supreme  court  in 
entertaining  an  original  action  for  an  injunction. 

Application  for  leave  to  bring  an  action  in  the  name  of 
the  state:  Application  denied. 

N.  S.  Murphey^  for  the  motion. 

C.  H,  Hamilton^  contra. 

The  application  was  denied  December  20, 1897,  and  the 
following  opinion  was  filed  January  11, 1898: 

WiNSLow,  J.  This  is  an  application  for  leave  to  bring  an 
original  action  in  this  court  in  the  name  of  the  state  for  the 
purpose  of  obtaining  a  perpetual  injunction.  The  applica- 
tion was  first  made  to  the  attorney  general,  and,  upon  his 
refusal,  to  this  court. 

The  petitioner  is  the  chairman  of  the  town  board  of  the 
town  of  Wauwatosa,  and  his  proposed  complaint  and  ac- 
companying affidavits  tend  to  show  that  the  city  ot-Milwan' 
Tcee  is  depositing  its  garbage  to  the  amount  of  many  loads 
daily  upon  the  surface  of  certain  parcels  of  land  in  the  town 
of  Wauwatosa,  and  leaving  the  same  uncovered,  and  that 
the  same  constitutes  a  great  and  intolerable  nuisance  and 
menace  to  the  health  of  the  people  of  the  neighborhood,  and 
that  the  city  threatens  and  intends  to  continue  making  such 
deposits;  and,  further,  that  there  is  no  adequate  remedy  by 
private  action,  because  the  city  threatens  that,  if  enjoined 
from  depositing  the  same  in  one  locality,  it  will  deposit  the 
same  upon  other  parcels  of  land  in  the  town  with  whose 
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owners  it  has  made  contracts  for  that  purpose.    Notice  of 
the  application  was  given  to  the  city  attorney  of  MUwaukeCj 
•and  upon  the  hearing  the  motion  was  denied,  for  reasons  now 
to  be  briefly  given. 

The  limits  of  the  jurisdiction  of  this  court  to  entertain  an 
original  action  for  an  injunction  are  well  defined,  and  have 
been  defined  ever  since  the  exhaustive  discussions  of  the 
question  by  Chief  Justice  Eyan  in  the  cases  of  Attorney 
General  v.  Railway  Cos.  35  Wis.  425,  and  Attorney  General  v. 
Eau  Claire^  37  Wis.  400-442.  In  the  latter  case  it  was  said 
that,  to  put  in  motion  the  original  jurisdiction  of  this  court, 
the  question  should  be  one  "  afifecting  the  sovereignty  of  the 
state,  its  franchises  or  prerogatives,  or  the  liberties  of  its 
people."  A  mere  public  nuisance,  even  though  an  aggra- 
vated one,  cannot  reasonably  be  said  to  affect  the  sover- 
eignty, franchises,  or  prerogatives  of  the  state,  or  the  liberties 
of  its  people.  State  v.  St.  Croix  Boom  Corp.  60  Wis.  565. 
The  courts  of  original  jurisdiction  are  open  for  the  redress  of 
such  wrongs,  and  the  prevention  of  them  when  threatened, 
and  it  must  be  presumed  that  the  remedies  so  afforded  are 
ample. 
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Thb  State  bx  ebl.  Fowleb  vs.  The  Cieoutt  Coubt  roB 
Gbbbn  TiAkk  County. 

October  6, 1897 ^January  11, 1898, 

Injunctions:  Foreign  corporations:  Eestraining  collection  of  debt:  Ju- 
risdiction: Contempt  of  court:  Punishment 

!•  A  foreign  corporation*  doing  business  and  owning  property  in  this 
•  state,  became  insolvent  and  its  business  was  suspended  by  pro- 
ceedings against  it  in  another  state,  instituted  by  its  creditors,  in 
which  a  receiver  had  been  appointed.  Another  foreign  corpora- 
tion, a  mere  creditor  at  large  of  the  former,  without  attempting 
to  obtain  a  lien  of  any  kind  upon  its  property,  commenced  in  thia 
state  an  action  against  it  and  procured  the  appointment  of  an  an- 
cillary receiver  and  an  injunction  restraining  all  the  other  cred- 
itors from  prosecuting  actions  at  law  to  enforce  collection  of  like 
demands.  Held,  that  the  granting  of  such  injunction  was  con- 
trary to  equity  practice  and  well-established  principles  of  inter- 
state comity;  and  that  it  was  not  authorized  by  sec.  8227,  R.  S. 
(providing  that  at  any  stage  in  proceedings  against  insolvent  cor- 
porations "  the  court  may  restrain  all  proceedings  by  any  other 
creditor  against  the  defendant  in  such  action"), — sees.  8216-822S 
being  applicable  only  to  proceedings  against  insolvent  domestic 
corporationa 
Si  The  granting  of  the  injunction  in  such  a  case,  although  ill-advised 
and  erroneous,  was  not  absolutely  void,  since  the  court  had  jurisdio- 
tion  of  the  subject  matter  —  the  administration  of  the  assets  of 
an  insolvent  corporation  —  and  of  the  partiea 
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3.  The  fact  that  an  injunction  issued  by  a  court  having  jurisdiction 

was  erroneous  affords  no  justification  or  excuse  for  its  violation; 
but  such  fact  may  properly  be  taken  into  consideration  in  award- 
ing punishment  for  its  breach. 

4.  A  foreign  corporation  cannot  be  allowed,  on  the  ground  of  inter- 

state comity,  to  maintain  in  the  courts  of  this*state  actions  or  pro- 
ceedings denied  to  residents  of  the  state  or  other  suitors  in  its 
courts. 

Certiorari  to  review  proceedings  of  the  circuit  court  for 
Green  Lake  county:  Geo.  W.  Buri^ell,  Circuit  Judge.  He- 
versed, 

This  was  a  certiorari  issued  to  review  the  proceedings  of 
the  circuit  court  for  Green  Lake  county  against  Chester  A. 
Fowler  for  an  alleged  criminal  contempt,  for  which,  upon 
conviction,  he  was  adjudged  to  pay  a  fine  of  $200  and  costs, 
taxed  at  $17.70,  and  in  default  of  payment  to  be  imprisoned 
in  the  county  jail  until  such  fine  and  costs  were  paid,  not 
exceeding  thirty  days. 

The  proceedings  were  instituted  by  an  order  requiring 
said  Fowler  and  one  D.  W.  McNamara  to  show  cause  on, 
etc.,  why  they,  and  each  of  them,  should  not  be  adjudged 
guilty  of  wilful  disregard  and  disobedience  of  an  injuno- 
tional  order  entered  in  the  circuit  court  for  Green  Lake 
county  March  31,  1897,  in  the  case  of  the  Hibernian  Bank- 
ing Company,  a  foreign  corporation,  plaintiff,  against  the 
Berlin  &  Montello  Granite  Company,  defendant,  also  a  for- 
eign corporation,  enjoining  and  restraining  "all  creditors 
of  the  defendant,  and  all  other  persons  who  had  not  then 
brought  suits  against  it,  from  bringing  any  action  at  law  or 
in  equity  against  the  defendant,  or  from  in  any  manner  in- 
terfering with  its  property,"  and  why  the  said  Fowler  and 
McXamara  should  not  be  punished  accordingly.  The  injunc- 
tional  order  referred  to  was  contained  In  an  order  appoint- 
ing a  receiver  in  the  action  in  Green  Lake  county  for  the 
"Wisconsin  property  of  the  Berlin  &  Montello  Granite  Com- 
pany, as  auxiliary  or  ancillary  to  a  receivership  ordered  oa 
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the  same  day  by  the  circuit  court  of  Cook  county,  Illinois. 
The  contempt  charged  was  the  bringing  of  an  action  by  the 
relator,  Fowler^  as  attorney  for  A.  G.  Becker  &  Co.,  also  a  for- 
eign corporation,  in  the  circuit  court  for  Milwaukee  county, 
against  the  defendant  in  the  present  action,  and  recovering 
judgment  therein  against  the  defendant  corporation  in  favor 
of  said  A.  G.  Becker  &  Co.  for  about  $25,000,  after  the  issu- 
ing, and  with  knowledge  of  the  existence,  of  the  said  injunc- 
tional  order. 

The  relator.  Fowler^  objected  to  the  jurisdiction  of  the 
circuit  court  for  Green  Lake  county,  that  the  act  charged 
did  not  constitute  on  his  part  any  neglect  or  violation  of 
duty  or  misconduct  by  which  the  rights  or  remedies  of  a 
party  to  any  action  depending  or  triable  in  said  court  had 
been  or  might  be  impaired,  impeded,  defeated,  or  prejudiced, 
and  that  the  alleged  contempt  was  charged  as  a  criminal 
contempt,  and  the  proceedings  against  him  were  not  brought 
in  the  name  of  the  state  of  Wisconsin,  and,  further,  that  he 
was  not  charged  with  disobedience  of  any  process  or  lawful 
order  of  the  court.  He  contended  that  the  injunctional  order 
was  issued  without  authority,  and  was  void. 

The  complaint  in  the  action  wherein  the  injunctional  order 
had  been  entered  stated,  in  substance,  that  the  Berlin  & 
Montello  Granite  Company,  an  Illinois  corporation,  was 
indebted  to  the  plaintiff  in  the  action,  the  Ilibernian  Bank- 
ing Company,  in  various  sums,  upon  causes  of  action  therein 
set  out,  and,  among  other  things,  upon  a  judgment  obtained 
by  the  plaintiff  against  the  defendant  on  the  9th  of  March, 
1897,  in  the  circuit  court  of  Du  Page  county,  Illinois,  for 
$3,200  damages  and  costs,  and  it  alleged  that  an  execution 
had  been  issued  on  said  judgment,  and  returned  wholly  un- 
satisfied; that  the  defendant  in  the  action  was  the  owner  of 
a  granite  quarry  located  at  Berlin,  Wisconsin,  and  valuable 
quarries  at  Montello,  in  said  state,  and  had  operated  a  quarry 
at  Waterloo,  under  a  lease  thereof;  that  its  property  con- 
VoL.98  — 10 
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sisted  almost  wholly  of  quarry  properties  and  lands  used  in 
connection  therewith,  and  the  buildings,  machinery,  and 
necessary  equipment  for  operating  the  said  quarries,  to- 
gether with  a  lease  of  the  property  at  Waterloo,  and  that 
prior  to  the  1st  of  March,  1897,  the  defendant  was  the 
owner  and  in  possession  of  a  large  amount  of  personal  prop- 
erty, of  great  value,  located  at  its  quarry  in  Berlin,  consist- 
ipg  of  tools  and  equipments,  and  finished  and  unfinished 
product  of  the  quarry  then  upon  the  grounds,  and  owned 
other  similar  property  at  Montello;  that  prior  to  March  1, 
1897,  judgments  had  been  given  and  attachments  issued  and 
obtained  in  divers  actions  against  the  defendant,  and  said 
personal  property  had  all  been  sold  at  execution  sale,  except 
finished  and  partially  finished  monuments,  and  building 
stone,  paving  blocks,  and  crushed  granite,  which  had  a  mar- 
ket value  of  many  thousand  dollars  if  the  same  could  be 
sold  to  the  best  advantage;  that  said  property  had  been  at- 
tached and  levied  upon  by  divers  writs  for  about  $7,000; 
that  it  was  worth  more  than  $20,000;  that  the  real  estate 
of  the  defendant  had  been  seized  and  levied  on,  under  like 
writs  of  attachment,  for  large  sums  of  money,  and  the  de- 
fendant was  indebted  to  various  persons,  aggregating  in  all 
$170,000;  that  it  was  insolvent,  and  its  assets  wholly  insuffi- 
cient to  meet  its  obligations  and  liabilities;  that  its  property 
of  every  kind  and  description  in  the  state  of  Wisconsin 
would  not  exceed  the  value  of  $140,000;  that  in  the  circuit 
court  for  Cook  county,  Illinois,  on  the  application  of  the 
plaintiff,  the  Hibernian  Banking  Company,  C.  B.  Beech  had 
been  appointed  receiver  of  the  assets  and  property  of  the 
defendant,  of  every  name,  kind,  or  description,  and  that  he 
had  qualified  and  was  acting  as  such  receiver;  that  said 
property  would  be  sacrificed  at  the  sheriff's  sale  unless  a  re- 
ceiver should  be  appointed,  with  authority  to  borrow  money 
to  pay  said  execution  and  judgment  liens;  and  that  the  said 
property,  and  the  rents,  issues,  and  profits  thereof,  were  in 
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danger  of  being  lost  or  materially  impaired,  to  that  extent 
that  the  plaintiff  could  not,  without  the  relief  prayed  for, 
make  the  amount  of  its  claim. 

It  demanded  judgment :  (1)  For  the  amount  due  and  owing 
to  it  from  the  defendant,  with  costs  and  disbursements. 
(2)  That  all  the  property  of  the  defendant  in  the  state  of 
Wisconsin  be  impounded  and  sequestrated ;  that  the  same  per- 
son appointed  receiver  by  the  circuit  court  of  Cook  county, 
Illinois,  be  appointed  receiver  for  the  circuit  court  for  Green 
Lake  county,  clothed  with  the  usual  authority,  etc.,  and 
vested  with  all  its  title  and  all  its  property,  real  and  per- 
sonal, in  the  state  of  Wisconsin ;  and  that  he  be  authorized  to 
borrow  money  and  pledge  the  property  of  the  defendant  in 
Wisconsin  for  the  payment  of  such  liens,  to  pay  the  outstand- 
ing claims  and  judgments  against  said  property.  (3)  That 
said  receivership  be  auxiliary  to  the  receivership  existing  by 
virtue  of  the  proceedings  in  the  state  of  Illinois,  as  an  aid 
thereto.  (4)  That  an  injunction  be  granted,  restraining  all 
creditors  of  said  defendant  in  Wisconsin  from  bringing  any 
other  action  or  suit  at  law  against  the  defendant,  and  that 
all  its  creditors  have  leave  to  join  in  said  action,  sharing  ex- 
penses, and  that  they  be  required,  within  such  time  as  the 
court  might  order,  to  file  their  several  claims  with  the  re- 
ceiver, and  prove  the  same, — and  for  such  further  and  other 
relief  as  should  be  just  and  equitable. 

March  31,  1897,  C.  B.  Beech  was  appointed  receiver  of  all 
the  debts,  property,  real  and  personal,  equitable  interests, 
rights,  and  things  in  action,  of  the  defendant  in  the  state  of 
Wisconsin,  and,  upon  filing  his  bond,  was  to  be  invested  with 
the  usual  rights  and  powers  of  a  receiver,  according  to  law; 
and  he  was  ordered  to  proceed  to  aid  and  assist  in  the  wind- 
ing up  of  said  Berlin  &  Montello  Granite  Company  then 
proceeding  in  the  circuit  court  of  Cook  county,  Illinois,  to 
which  this  proceeding  was  said  to  be  ancillary. 

It  was  not  alleged  in  the  action  that  the  plaintiff  had  re- 


Digitized  by 


Google 


1*8         SUPREME  COUET  OF  WISCONSIN.  [08 

The  Btate  ex  reL  Fowler  vs.  The  Circuit  Court  for  Green  Lake  County. 

covered  any  judgraentin  any  court  of  Wisconsin  against  the 
Berlin  &  Montelio  Granite  Company,  or  that  it  had  obtained 
any  attachment  or  other  lien  upon  any  of  its  property  in 
that  state,  and  there  was  no  allegation  to  show  that  the  said 
Hibernian  Banking  Company  occupied  any  other  position 
than  that  of  a  creditor  at  large  of  the  defendant. 

C,  A,  Fowler^  relator,  ^r(?  se, 

John  J,  Woody  Jr,y  for  the  respondent,  contended,  tiiter 
aliuy  that  the  fact  that  the  defendant  was  a  foreign  corpora- 
tion and  that  the  courts  of  its  domicile  had  appointed  a  re- 
ceiver for  it  is  a  sufficient  basis  for  the  Wisconsin  bill.  The 
courts  of  one  state,  by  the  exercise  of  interstate  comity,  will 
aid  and  assist  a  foreign  receiver,  where  the  same  may  be 
done  without  prejudicing  the  interests  of  its  own  citizens, 
by  the  appointment  of  an  ancillary  receiver.  8  Am.  &  Eng. 
Ency.  of  Law,  408;  Smith,  Receiverships,  29,  30;  National 
Trust  Go,  V,  Miller^  33  N.  J.  Eq.  155 ;  Solernheimer  v,  Wheeler ^ 
45  id.  614;  Day  v.  Postal  TeL  Co.  66  Md.  354;  Buswellv, 
Supreme  Sitting  Order  of  the  Iron  flails  161  Mass.  224;  Piatt 
V.  P.  d&  R.  R.  Co.  U  Fed.  Eep.  569;  Clyde  v.  R.  &  D.  R. 
Co.  56  id.  539;  Ames  v.  U.  P.  R.  Co.  60  id.  966;  Ilunt  v. 
Columbian  Ins.  Co.  55  Me.  290.  It  should  be  noted  (1)  that 
the  courts  look  to  the  common  law  and  not  to  any  statute  for 
their  authority  to  appoint  such  ancillary  receiver;  (2)  that 
•  the  receiver  is  clothed  with  the  same  power  that  a  receiver 
of  a  domestic  corporation  would  have  under  the  statutes  of 
the  forum;  (3)  that  the  sole  restriction  is  that  the  home 
claimants  must  be  first  protected;  (4)  that  after  the  home 
creditors  are  protected  the  assets  are  to  be  distributed  rata- 
bly. The  only  question  before  this  court  is  whether  or  not 
the  circuit  court  for  Green  Lake  county  had  jurisdiction  to 
punish  the  relator  for  contempt.  State  ex  rel.  Turner  v. 
Circuit  Court  for  Ozaukee  Co.  71  Wis.  595.  By  jurisdiction 
is  meant  the  power  to  hear  and  determine  causes  and  render 
judgment.    Rhode  Island  v.  Massachusetts^  12  Pet.  718;  Van- 
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fleet,  Collateral  Attack,  Tl,  73,  74;  People  ex  rel,  Davis  v^ 
Sturtevant,  9  K  T.  263,  269;  Erwin  v.  Lowry,  7  How.  172. 
The  circuit  court  for  Green  Lake  county  had  jurisdiction  of 
the  subject  matter  of  the  suit  and  of  the  person  of  the  re* 
lator,  and  jurisdiction  to  impose  a  fine  for  contempt  and 
to  render  judgment  accordingly.     Sees.  3490,  3491,  K.  8. 

PiNNEY,  J.  1.  The  proceeding  against  the  relator  seeraa 
to  have  been  regularly  instituted  by  an  order  to  show  cause 
in  the  case  in  which  the  injunction  had  been  granted,  and 
was  prosecuted  as  a  proceeding  in  that  action.  R.  S.  sees. 
3480,  3481.  It  appears  to  have  been  regularly  instituted 
and  conducted.  The  punishment  inflicted  was  such  as  the 
court  might  lawfully  inflict  in  a  proceeding  for  the  violatiou 
of  the  injunctional  order.  The  relator  insists  that  the  cir- 
cuit court  for  Green  Lake  county  had  no  jurisdiction  to  grant 
the  injunctional  order  with  the  violation  of  which  he  was 
charged.  The  circuit  court  for  Green  Lake  county  was  ^^ 
court  of  general  jurisdiction  in  actions  at  law  and  suits  in 
equity,  and  had  authority,  in  actions  instituted  therein,  to 
grant  injunctions  in  all  proper  cases  (R.  S.  sec.  2774),  and  to 
punish  parties  for  contempt  for  a  violation  thereof.  It  had 
jurisdiction  of  the  principal  action,  with  authority  to  hear 
and  decide  every  motion  or  application  made  or  pending 
therein. 

2.  The  granting  of  injunctions  is  one  of  the  highest  and 
most  important  prerogatives  of  a  court  of  equity.  With 
whatever  irregularities  the  proceeding  may  be  affected,  or 
however  erroneously  the  court  may  have  acted  in  granting 
an  injunction  in  the  first  instance,  it  must  be  implicitly 
obeyed,  as  long  as  it  remains  in  existence;  and  the  fact  that 
it  has  been  erroneously  granted  affords  no  justification  or 
excuse  for  its  violation.  The  party  against  whom  it  issues,. 
or  who  is  affected  by  notice  of  its  existence,  will  not  be  al- 
lowed to  violate  it  on  the  ground  of  a  want  of  equity  in  ther 
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bill,  since  he  is  not  at  liberty  to  speculate  upon  the  inten- 
tion or  decision  of  the  court,  or  upon  the  equity  of  the  bill, 
or  to  question  the  authority  of  the  court  to  grant  relief  upon 
the  facts  stated,  except  upon  application  to  dissolve  or  va- 
cate the  injunction.  Upon  proceedings  for  contempt  fo.' 
violation  of  an  injunction,  the  only  legitimate  inquiry  is 
whether  the  court  granting  the  injunction  had  jurisdiction 
of  the  parties  and  of  the  subject  matter;  and  the  court  will 
not,  in  such  proceedings,  consider  whether  the  order  was 
erroneous.  If  the  court  had  jurisdiction  of  the  subject  mat- 
ter, the  fact  that  its  power  was  erroneously  exercised  does 
not  render  the  injunction  void,  but  only  voidable  upon  proper 
application ;  and,  until  set  aside  or  revoked,  it  is  entitled  to 
implicit  obedience.  2  High,  Injunctions,  §§  1416, 1417.  The 
sole  remedy  of  the  party  is  by  motion  to  vacate  the  injunc- 
tion. Wis.  Cent.  R.  Co.  v.  Smithy  52  Wis.  143.  It  must  be 
obeyed  while  in  existence.  Sullivan  v.  Judah^  4  Paige,  444; 
People  ex  rel.  Davis  v.  Sturtevant^  9  N".  Y.  263;  Erie  H.  Co. 
V.  Ramsey^  45  N.  Y.  647.  "While  the  fact  that  an  injunction 
was  erroneously  issued  in  the  first  instance  affords  no  justi- 
fication or  excuse  for  its  violation,  still  such  fact  may  prop- 
erly be  taken  into  consideration  in  awarding  punishment  for 
its  breach.  Sullivan  v.  Judah^  supra;  Cape  May  <&  S.  L. 
R.  Co.  V.  Johnson^  35  N.  J.  Eq.  422;  2  High,  Injunctions, 
§  1418;  Partington  v.  Booths  3  Mer.  148;  Kaehler  v.  Doh- 
herpuhl,  56  Wis.  497;  Kaehler  v.  Halpin,  59  Wis.  40. 

3.  If  the  court  had  no  jurisdiction  over  the  matter  in- 
volved, or  if  it  exceeded  its  power  by  granting  the  injunc- 
tion in  a  matter  heyond  its  jurisdiction,  its  injunction  will 
be  treated  as  absolutely  void,  and  no  punishment  will  be  in- 
flicted for  contempt  for  its  alleged  violation;  as,  when  an 
injunction  is  issued  against  a  board  of  township  officers  to 
restrain  them  from  holding  an  election  which  they  are  au- 
thorized by  law  to  hold,  or  where  the  court  has  exceeded 
its  power  by  granting  an  injunction  in  a  matter  over  which 
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it  has  no  jurisdiction,  as  by  enjoining  a  board  of  muoicipal 
officers  from  canvassing  the  returns  of  an  election,  a  court 
of  equity  having  no  power  to  hear  or  determine  such  con- 
troversies, its  injunction  will  be  treated  as  absolutely  void, 
and  punishment  inflicted  for  its  violation  will  not  be  upheld. 
2  High,  Inj.  §  1425;  Walton  v.  Develing,  61  111.  201;  Darst 
V.  People,  62  111.  306;  ATidrews  v.  Knox  Go.  70  111.  65;  Dickey 
V.  Heed,  78  111.  261 ;  ExparU  Wimlerly,  57  Miss.  437.  Where 
the  court  has  jurisdiction  of  the  person  and  the  subject  mat- 
ter, and  has  the  legal  capacity  to  hear  and  decide  in  respect 
thereto,  a  violation  of  its  order  will  render  the  party  liable 
to  punishment,  from  which  no  other  tribunal  can  relieve 
him.  The  order  in  such  case,  although  erroneous,  is  not 
void,  but  valid  until  reversed  or  set  aside. 

4.  It  is  clearly  settled  that  it  is  no  part  of  the  general 
function  of  a  court  of  equity  to  enforce  the  payment  of 
debts.  A  mere  creditor  at  large  (as  the  plain tiflf  in  the  ac- 
tion in  the  circuit  court  for  Green  Lake  county  was)  has  no 
standing  in  a  court  of  equity  for  that  purpose.  It  is  only 
after  the  creditor  has  taken  and  exhausted  all  the.  means 
within  his  power  at  law  that  he  has  any  standing  to  ask 
the  aid  of  equity  to  discover  and  apply  the  debtor's  prop- 
erty to  satisfy  his  claims.  It  is  necessary  to  the  jurisdiction 
of  a  court  of  equity  in  such  an  action  that  it  should  be  made 
to  appear  that  the  creditor  is  unable  to  obtain  satisfaction 
of  his  debt  by  seizing  property  under  an  execution.  The 
court  must  be  satisfied  that  there  has  been  an  effort  in  good 
faith  made  by  the  creditor  to  collect  his  judgment,  and  that 
he  has  exhausted  without  avail  his  remedy  at  law.  The 
court  did  not  take  any  jurisdiction  under  the  statute  (R.  8. 
sees.  3216-3228)  providing  for  "  proceedings  against  insolv- 
ent corporations,"  although  the  injunction  seems  to  have 
been  granted  under  sec.  3227  of  that  statute,  by  which,  in  a 
proceeding  thereunder,  at  "  any  stage  of  the  proceedings, 
the  court  may  restrain  all  proceedings  by  any  other  creditor 
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against  the  defendant  in  such  action;"  and  the  order  for 
subsequent  proceedings  in  the  action  seems  to  have  been 
granted  as  well  under  that  section,  on  the  ground  that  the 
action  was  brought  under  the  statute  for  proceedings  against 
insolvent  corporations,  which  is  applicable  only  to  cases  of 
proceedings  against  insolvent  corporations  "  incorporated 
under  the  laws  of  this  state."    The  action  was  certainly  not 
a  common-law  creditor's  action.    NorihweBtern  Iron  Co,  v. 
Central  Trust  Co,  90  Wis.  576;  Weher  v,  Weber,  90  Wis.  474- 
476;  Ilollina  v.  Brierfield  Coal  cfe  Iron  Co.  150  U.  S.  371,  378. 
Although  the  plaintiff  had  a  complete  and  adequate  remedy 
at  law,  as  appears  from  its  complaint,  it  does  not  follow  that 
the  court  was  without  jurisdiction  to  grant  the  injunction. 
The  ground  on  which  courts  of  equity  refuse  to  take  cogni- 
zance of  proceedings  in  such  cases,  namely,  that  the  plaintiff 
has  an  adequate  remedy  at  law,  "  is  in  no  proper  sense  juris- 
dictional."   The  court  has  power  to  hear  and  determine  the 
action,  and  in  general  will  do  so  unless  objection  in  proper 
form  be  taken.    This  may  be  by  demurrer  to  the  complaint 
when  the  objection  appears  on  the  face  of  it;  otherwise  by 
answer.     If  not  taken  in  one  or  the  other  of  these  forms,  it 
is  waived.     PecJc  v.  School  District,  21  Wis.  521 ;  Tenney  v. 
State  Bank,  20  Wis.  152;  Grandin  v.  Le  Roy,  2  Paige,  509. 
In  PecTt  V,  School  Distinct,  supra,  it  was  said  that  the  objec- 
tion that  the  plaintiff  has  an  adequate  remedy  at  law  "  is  no 
more  than  a  rule  of  practice  in  the  court  of  chancery,  upon 
which  the  action  will  be  dismissed  if  the  attention  of  the 
court  is  called  to  it  at  the  proper  time  and  in  the  proper 
manner;  and,  although  it  is  most  frequently  spoken  of  by 
courts  and  writers  as  a  question  of  jurisdiction,  it  is  strictly 
inaccurate  to  call  it  so.   There  is  no  want  of  jurisdiction,  and 
should  the  court  proceed,  after  objection  taken,  according^ 
to  its  own  rule,  it  is  very  clear  that  the  judgment  would  not 
be  void."     This  view  of  the  question  of  jurisdiction  of  the 
subject  matter  in  equity  is  expressly  affirmed  in  the  case  of 
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Ilollinsv.  Brierfield  Coal  (k-Iron  Co,  150  U.  S.  371.  It  is  there- 
said  :  "Defenses  existing  in  equity  suits  may  be  waived,  just 
as  they  may  in  law  actions;  and  when  waived,  the  cases 
stand  as  though  the  objection  never  existed.  Given  a  suit 
in  which  there  is  jurisdiction  of  the  parties  [as  in  the  present 
case],  in  a  matter  within  the  general  scope  of  the  jurisdiction 
of  courts  of  equity,  and  a  decree  rendered  will  be  binding, 
although  it  may  be  apparent  that  defenses  existed,  which,  if 
presented,  would  have  resulted  in  a  decree  of  dismissal. 
.  ,  .  It  cannot  be  doubted  that  a  final  decree,  providing 
for  a  settlement  of  the  affairs  of  a  corporation  and  a  distri- 
bution among  creditors,  could  not  have  been  challenged  on 
the  ground  of  a  want  of  jurisdiction  in  the  court;  and  that 
notwithstanding  thatut  appeared  upon  the  face  of  the  bill 
that  the  plaintiffs  were  simple-contract  creditors;  hecaiise  the 
administration  of  the  assets  of  an  insolvent  corporation  is 
within  tJie  functions  of  a  court  of  equity^  and,  the  parties 
being  before  the  court,  it  has  power  to  proceed  with  such 
administration.  If  there  was  a  defense  existing  to  the  bills 
as  framed,  an  objection  to  the  right  of  these  plaintiffs  to  pro- 
ceed on  the  ground  that  their  legal  remedies  had  not  been 
exhausted,  it  was  a  defense  and  objection  which  must  be 
made  in  limine^  and  does  not  of  itself  oust  the  court  of  juris- 
diction." Sage  v.  M.  &  L.  R.  Co.  125  U.  S.  361;  Mellen  v. 
Molina  Mallmhle  Iron  Worlcs^  131  U.  S.  352. 

The  contention  that  the  jurisdiction  of  the  circuit  court 
for  Green  Lake  county  might  be  rested  simply  upon  the 
ground  that  the  property  and  assets  of  the  defendant  corpo- 
ration were  a  trust  fund  held  for  the  benefit  of  the  plaintiff 
and  others,  its  creditors,  is  reviewed  and  rejected  in  Uolliiis 
V.  Brierfield  Coal  <&  Iron  Co.  150  U.  S.  380,  38-i. 

The  position  that  the  circuit  court  for  Green  Lake  county 
had  jurisdiction  of  the  subject  matter  of  the  action  may  well 
be  rested  upon  the  ground  that  notwithstanding,  upon  the 
facts  of  the  complaint,  the  plaintiffs  were  simple-contract 
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creditors,  yet  because  the  administration  of  the  assets  of  an 
insolvent  corporation  is  within  the  functions  of  a  court  of 
equity,  and  the  proper  parties  being  before  the  court,  it  had 
power  to  proceed  therewith.  It  does  not  appear  that  any 
objection  was  made  to  the  right  of  the  plaintiflf  to  proceed 
in  that  action  on  the  ground  that  its  legal  remedies  had  not 
been  exhausted.  The  complaint  in  the  action  shows  that 
the  defendant  has  a  large  amount  of  property  within  the 
jurisdiction  of  the  court  which  had  already  been  seized  and 
was  about  to  be  sold  for  the  payment  of  its  debts;  that  its 
indebtedness  was  over  §170,000,  and  the  value  of  its  prop- 
erty and  estate  was  $140,000,  which  had  been  levied  on  and 
attached  for  claims  to  the  amount  of  $27,000.  The  fact  of 
the  embarrassed  condition  of  the  defendant  company,  and 
that  a  struggle  was  going  on  among  its  creditors  for  pay- 
ment out  of  its  assets,  would  seem  to  constitute  no  reason 
why  the  court  should  appoint  a  receiver  for  it  or  restrain 
any  of  its  creditors  from  proceeding  to  collect  their  demands 
by  actions  at  law.  One  object  of  the  action  seems  to  be  to 
authorize  the  receiver  to  borrow  money  upon  the  property 
and  assets  of  the  corporation  to  release  its  property,  or  save 
it  from  sacrifice  by  sale  for  the  payment  of  debts.  We  are 
not  prepared  to  affirm  that  a  court  of  equity  may  rightfully, 
in  a  case  like  the  present,  resort  to  such  a  measure  in  the 
administration  of  the  affairs  of  an  insolvent  corporation;  but 
upon  this  subject,  as  well  as  upon  the  question  whether  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of 
action,  it  is  not  necessary  to  express  an  opinion.  It  is  suffi- 
cient that  the  court  had  jurisdiction,  as  already  defined,  of 
the  subject  matter  of  the  action.  The  plaintiff  being  a  for- 
eign corporation,  its  right  to  recognition  in  this  state,  and 
to  sue  in  its  courts,  depended  upon  interstate  comity;  and 
whether,  as  a  mere  creditor  at  large  of  the  corporation,  it 
can  come  into  the  courts  of  this  state,  and  maintain  upon 
that  ground,  merely,  an  action  for  the  appointment  of  an 
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ancillary  receiver  in  a  case  like  the  present,  it  is  not  neces- 
sary now  to  consider. 

Reference  was  made  at  the  argument  to  the  case  of  Na- 
tional Trust  Co.  V.  Miller^  33  N.  J.  Eq.  155,  and  other  decis- 
ions in  that  state  on  this  subject;  but  it  will  be  found  on 
examination  that  such  decisions  rest  upon  a  statute  of  that 
state,  by  the  express  provisions  of  which  foreign  corporations 
doing  business  therein  were  made  subject  to  all  the  provis- 
ions of  the  New  Jersey  statute  concerning  domestic  corpo- 
rations, so  far  as  the  same  could  be  applied  to  foreign  cor- 
porations, and  upon  the  ground  that  the  legislative  design 
was  unquestionably  to  confer  upon  the  court  the  same  pow- 
ers in  respect  to  insolvent  corporations,  created  by  foreign 
jurisdictions,  having  property  in  New  Jersey,  that  it  might 
exercise  over  insolvent  domestic  corporations, —  so  far,  at 
least,  as  the  exercise  of  such  powers  was  necessary  to  the 
recovery  of  any  assets,  whether  legal  or  equitable,  and  the 
right  to  appoint  an  ancillary  or  auxiliary  receiver  to  a  pro- 
ceeding instituted  against  such  foreign  corporation  in  the 
state  which  created  it. 

The  corporation  defendant  was  insolvent,  and  its  business 
appears  to  have  been  broken  up  or  suspended  by  the  pro- 
ceedings instituted  against  it  by  its  creditors.  The  situation 
was  that  the  plaintiff,  itself  a  mere  creditor  at  large  of  the 
defendant,  without  any  levy  or  lien  of  any  kind  upon  the  de- 
fendant's property,  commenced  an  action  against  it,  in  which 
it  sought  to  reduce  its  claim  to  judgment,  with  a  view,  doubt- 
less, to  ulterior  equitable  relief.  It  got  an  ancillary  receiver 
appointed  and  an  injunction  to  prevent  all  other  creditors 
from  prosecuting  their  debtor  at  law  for  the  recovery  of 
their  like  demands  against  it.  The  effect  of  these  proceed- 
ings was  to  hold  at  bay  all  other  creditors,  and  prevent  them 
from  proceeding  at  law  against  the  defendant  to  collect  their 
debts,  or  to  exhaust  their  legal  remedies  in  order  that  they 
might  institute  appropriate  proceedings  in  equity  for  that 
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purpose.  Under  this  receivership  and  injunction, —  granted, 
as  it  is  said,  upon  the  ground  of  interstate  comity^ —  Becker 
&  Co.,  a  creditor  of  the  defendant  corporation  to  the  amount 
of  $25,000,  was  to  be  kept  out  of  the  courts  of  the  state^ 
and  prevented  from  resorting  to  the  courts  of  Wisconsin  to 
recover  at  law  its  demand,  or  to  attach  the  property  of 
the  defendant,  its  debtor;  and  its  attorney,  Mr.  Fowler^  has 
been  prosecuted  and  fined  $200  and  costs  for  instituting  and 
prosecuting  to  judgment  an  action  at  law  for  the  recovery 
of  a  legal  demand  in  favor  of  his  client  against  the  insolv- 
ent corporation  defendant.  The  effect  of  this  injunction  and 
receivership  was  to  close  the  doors  of  the  courts  of  this  state 
most  effectually  against  all  of  the  defendant's  creditors,  ex- 
cept the  plaintiff,  while  it  was  proceeding  in  its  action  for 
the  recovery  of  its  legal  demand  against  it.  In  our  judg- 
ment, the  granting  of  such  receivership  and  injunction  is  not 
sustained  by,  but  is  contrary  to,  equity  practice  and  well- 
settled  principles  of  interstate  comity.  It  appears  to  have 
operated  harshly  and  oppressively.  It  seems  to  have  been 
granted  under  a  misapprehension  as  to  the  applicability  of 
the  statute  in  respect  to  proceedings  against  insolvent  cor- 
porations, incorporated  under  the  laws  of  this  state,  to  the 
particular  case  in  hand. 

We  cannot  hold  that  the  injunction  was  absolutely  void 
because  it  was  erroneous  and  ill  advised.  The  attorney  for 
Becker  &  Co.  was  technically  guilty  of  contempt,  in  proceed- 
ing, in  disregard  of  it,  to  prosecute  its  action  against  the 
defendant  to  judgment.  The  plaintiff,  as  a  foreign  corpo- 
ration, might  properly,  upon  grounds  of  interstate  comity, 
come  into  the  courts  of  this  state  and  prosecute  its  causes 
and  rights  of  action  therein  in  the  same  manner  and  as  freely 
as  a  citizen  of  Wisconsin  or  other  suitors  under  similar  cir- 
cumstances; but  we  hold  that  it  cannot  on  that  ground  be 
allowed  to  maintain  in  such  courts  actions  or  proceedings 
denied  to  residents  of  the  state  or  other  suitors  in  its  courts. 
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]N"o  sound  reason  is  perceived  why,  in  this  respect,  it  should 
be  accorded  rights  or  advantages  superior  to  those  of  resi- 
dents or  such  other  suitors  in  the  courts  of  the  state. 

The  proceeding  against  the  relator  for  contempt,  in  ac- 
cordance with  the  authorities  already  cited,  should  have  been 
discharged  upon  payment  by  him  of  the  costs  thereof.  For 
the  reasons  stated  the  order  of  the  circuit  court  must  be  re- 
versed, and  the  cause  remanded  to  that  court  for  further 
proceedings  in  conformity  with  this  opinion. 

Bij  the  Court, — Judgment  is  ordered  accordingly. 


Sutton,  Eespondent,  vs.  The  Chicago,  St.  Paul,  Minneapo- 
lis &  Omaha  Railway  Company,  Appellant. 

November  16, 1897— January  12, 1898, 

Railroads:  Collision  at  highway  crossing:  Negligence:  Excessive  speed: 
Failure  to  fence:  Restoring  highway:  Evidence:  Failure  to  give  sig- 
nals:  Improper  remarks  of  counsel:  Judicial  notice. 

1.  In  an  action  against  a  railway  company  to  recover  for  the  killing 

of  a  team  in  a  collision  at  a  highway  crossing  in  the  country, 
where  no  statute  or  ordinance  regulated  the  rate  of  speed,  negli- 
gence T^annot  he  inferred  from  the  mere  fact  that  the  train  was 
running  about  forty  miles  per  hour. 

2.  The  failure  of  a  railroad  company  to  properly  fence  its  right  of 

way  cannot  be  the  basis  of  a  recovery  for  the  killing  of  a  team  at 
a  highway  crossing,  where  there  is  no  evidence  tending  to  show 
that  the  fence  or  its  absence  had  anything  to  do  with  the  accident. 

8.  In  order  to  charge  a  railroad  company  with  negligence  by  reason 
of  an  open  ditch  in  the  highway  at  a  crossing,  on  the  ground  that 
the  company  had  failed  to  restore  the  crossing  to  its  former  con- 
dition of  usefulness  as  required  by  sec  1836,  R.  S.,  it  must  appear 
that  the  ditch  was  caused  by  the  failure  of  the  company  to  com- 
ply with  the  statute. 

4.  The  existence  of  a  highway  when  a  railroad  was  constructed,  so  as 
to  render  it  the  duty  of  the  company  to  restore  the  highway  to  its 
former  condition  of  usefulness,  under  sec.  1836,  R  S.,  is  held  to 
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have  been  established, ^rima  faciey  by  the  evidence  of  witnesses 
that  they  were  acquainted  with  the  highway  at  the  point  in  ques- 
tion before  the  railroad  was  built  and  that  it  was  traveled  at  that 
time;  and  introduction  of  the  records  of  the  laying  out  of  the 
highway  was  unnecessary. 
6.  Evidence  of  witnesses  who  were  pot  listening  for  locomotive  sig- 
nals at  a  highway  crossing,  and  did  not  have  their  attention  directed 
to  the  subject,  that  they  did  not  hear  the  whistle  blown  at  the 
proper  distance  from  the  crossing,  but  did  hear  it  blown  at  a  much 
less  distance,  is  held  insufficient  to  support  a  verdict  to  the  effect 
that  proper  signals  were  not  given. 

6.  Repeated  statements  that  one  of  plain  tiff  ^s  witnesses  had  been  cor- 

rupted by  the  defendant's  agents,  made  by  plaintiff's  counsel  in 
the  presence  of  the  jury  while  endeavoring  to  obtain  permission 
to  treat  such  witness  as  an  adverse  witness  and  to  read  his  depo- 
sition, which  could  not  be  used  under  sec.  4089,  R  &,  because  the 
witness  was  present  in  court,  are  held  to  have  been  so  prejudicial 
to  defendant  as  to  warrant  reversal  of  a  judgment  for  plaintiff. 

7,  This  court  will  not  take  judicial  notice  of  the  fact  that  a  person 

whose  name  appears  upon  its  roll  of  attorneys  had  removed  from 
the  state  at  the  time  he  signed  a  notice  of  appeal 

Appkal  from  a  judgment  of  the  circuit  court  for  Monroe 
county:  O.  B.  Wyman,  Circuit  Judge.    ReveHed. 

This  is  an  action  to  recover  the  value  of  a  team  of  horses 
killed  by  a  collision  with  defendant's  passenger  train  upon  a 
country  highway  crossing  about  a  half  mile  northwest  of 
the  city  of  Augusta,  in  Eau  Claire  county,  on  the  19th  day 
of  March,  1892. 

The  highway  in  question  runs  directly  east  and  west,  and 
is  a  main  road,  traveled  extensively.  The  railway  track 
crosses  the  highway  obliquely,  from  northwest  to  southeast, 
and  the  highway  is  slightly  turnpiked  up  above  the  natural 
level  of  the  ground  at  the  crossing.  On  the  day  of  the  acci- 
dent a  young  man  named  Humes  was  driving  along  this 
highway  from  west  to  east.  He  was  driving  a  young  team 
belonging  to  his  father,  hitched  to  a  wagon  with  a  long  reach 
and  without  any  box.  He  was  riding  upon  the  rear  hounds 
of  the  wagon,  or  upon  the  rear  bolster,  and  was  leading  be- 
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hind  a  heavy  team  belonging  to  the  plaintiff,  which  was 
hitched  to  a  wagon  with  a  wood  rack  thereon.  The  young 
man  approached  the  crossing  from  the  west  at  about  noon, 
and,  as  he  crossed  the  track,  the  rear  team  (being  the  plaint- 
iflPs  team)  was  struck  by  the  defendant's  regular  passenger 
train  coming  from  the  northwest  at  a  speed  of  forty  miles 
an  hour,  and,  as  a  result  of  the  collision,  the  team  was  killed, 
the  rear  wagon  and  harness  destroyed,  and  the  young 
man  was  instantly  killed.  The  complaint  alleged  negligence 
on  the  part  of  the  railway  company  in  failing  to  restore  the 
highway  to  its  former  state,  and  in  failing  to  properly  fence 
the  same;  also  in  running  its  train  at  a  dangerously  high 
rate  of  speed;  also  in  failing  to  give  the  proper  signal,  by 
sounding  the  whistle  or  ringing  the  bell. 

The  circuit  judge  charged  the  jury  that  there  was  no  evi- 
dence that  the  train  was  running  at  an  unlawful  rate  of 
speed,  and  that  they  could  not  find  negligence  because  of 
the  speed  of  the  train,  nor  because  of  failure  to  fence,  but 
submitted  to  the  jury  the  other  alleged  grounds  of  negli- 
gence. A  general  verdict  was  returned  for  the  plaintiff,  fix- 
ing the  damages  at  $508,  and  from  judgment  thereon  the 
defendant  appealed. 

For  the  appellant  there  was  a.brief  by  Z.  K,  Luse^  attor- 
ney, and  Thomas  Wilson^  of  counsel,  and  oral  argument  by 
Mr.  Luae. 

J,  J.  Sutton^  respondent,  in  pro.  per. 

WiNSLow,  J.  The  defendant  claimed  upon  the  trial  be- 
low that  the  evidence  failed  to  show  any  negligence  upon 
its  part  in  any  of  the  ways  claimed  by  the  plaintiff,  and  the 
questions  arising  upon  this  broad  claim  are  properly  pre- 
served by  exceptions  for  review  upon  this  appeal.  As  stated 
in  the  statement  of  the  case,  negligence  causing  the  injury 
was  claimed  by  the  plaintiff  in  four  respects,  viz. :  (1)  In 
running  the  train  at  a  dangerously  high  rate  of  speed ;  (2)  in 
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failing  to  properly  fence  its  right  of  way ;  (3)  in  failing  to 
restore  the  highway  to  its  former  condition;  and  (4)  in  fail- 
ing to  give  the  proper  signals. 

1.  The  court  finally  took  from  the  jury  the  question  of 
the  alleged  negligent  rate  of  speed  of  the  train,  and  charged 
that  the  evidence  did  not  show  negligence  in  this  respect. 
This  was  plainly  right.  The  crossing  was  in  the  country, 
where  there  was  no  limitation,  either  by  statute  or  ordi- 
nance, upon  the  speed  of  trains.  Under  such  circumstances, 
it  cannot  be  said  that  it  is  negligence  to  run  a  train  at  or 
about  the  speed  of  forty  miles  per  hour,  or  that  negligence 
can  be  inferred  from  such  fact  alone.  Jlills  <&  Le  Glair  L. 
Co.  V.  a,  St.  P.,  3L  ib  0.  R.  Co.  U  Wis.  336. 

2.  The  court  also  charged  that  there  could  be  no  recov- 
ery upon  the  ground  of  failure  to  properly  fence  the  right 
of  way,  and  this  was  so  clearly  correct  that  we  shall  spend 
no  time  in  discussing  it,  but  simply  say  that  there  was  no 
evidence  tending  to  show  that  either  a  fence,  or  the  absence 
of  a  fence,  had  anything  to  do  with  the  accident. 

3.  The  statute  (R.  S.  sec.  1836)  requires  every  railway 
company  constructing  its  road  across  or  upon  any  highway 
to  restore  such  highway  to  its  former  state,  or  to  such  con- 
dition that  its  usefulness  .shall  not  be  materially  impaired. 
It  has  been  held  by  this  court  that  this  provision  applies 
only  to  cases  where  the  railroad  is  built  upon  or  across  an 
already  existing  highway.  Chicago^  M.  <&  St.  P.  Ji.  Co.  v. 
Milwaukee^  97  Wis.  418.  In  the  present  case  it  is  claimed 
that  there  was  no  evidence  to  show  that  the  highway  in 
question  was  an  existing  highway  at  the  time  of  the  con- 
struction of  the  railroad,  and  hence  that  the  statute  above 
referred  to  had  no  application.  Upon  this  point  it  is  suffi- 
cient to  say  that  two  witnesses  acquainted  with  the  locality 
testified,  in  substance,  that  they  were  acquainted  with  the 
highway  at  this  point  before  the  railroad  was  built,  and  one 
of  them  stated  that  it  was  traveled  at  that  time.    We  re- 
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gard  this  testimony  as  sufficient  to  establish,  prima  facie 
at  least,  the  fact  that  the  highway  existed  at  the  time  the 
railroad  was  constructed  over  it.  We  do  not  think  it  was 
necessary  for  the  plaintiff  to  introduce  the  record  of  the  lay- 
ing out  of  the  road,  in  the  absence  of  any  testimony  to  the 
contrary. 

The  defect  which  it  was  claimed  existed  in  the  highway,  and 
for  which  it  was  claimed  the  defendant  was  responsible,  was 
that  there  was  a  deep  ditch  within  the  limits  of  the  high- 
way and  of  the  railroad  right  of  way,  just  south  of  the  trav- 
eled portion  of  the  highway,  as  it  approaches  the  point  of 
crossing.  There  was  some  testimony  which  tended  to  show 
that  the  young  man  heard  the  train,  and  stopped  his  horses 
within  a  short  distance  of  the  crossing,  and  that  they 
plunged  somewhat,  and  went  partially  into  the  ditch,  and 
then  came  out  of  it,  throwing  the  young  man  from  his  seat 
to  the  ground  when  about  crossing  the  track,  just  ahead  of 
the  train,  and  so  it  is  claimed  that  the  existence  and  pres- 
ence of  the  ditch  was  a  direct  cause  of  the  accident.  The 
radical  difficulty  with  this  claim  is  that  it  is  nowhere  shown 
that  the  ditch  was  constructed  or  caused  by  the  building  of 
the  railroad.  As  far  as  the  evidence  shows,  it  may  have  ex- 
isted at  the  time  the  railroad  was  built.  Certainly  it  was 
necessary  for  the  plaintiff  to  show  that  the  railroad  company 
failed  in  performing  its  duty  under  the  statute,  and  in  so 
failing  caused  or  made  the  ditch.  There  being  an  entire 
absence  of  such  evidence,  there  was  nothing  to  go  to  the 
jury  upon  this  ground  of  negligence. 

4.  As  to  the  alleged  failure  to  give  the  statutory  signals 
for  the  crossing,  there  was  really  no  evidence  which  would 
support  a  verdict  to  the  effect  that  the  proper  signals  were 
not  given.  No  witness  testified  that  the  bell  was  not  rung, 
and  two  witnesses  testified,  simply,  that  they  did  not  hear 
the  whistle  blown  eighty  rods  before  reaching  the  crossing, 
but  did  hear  it  blown  at  a  point  about  forty-five  rods  west 
Vol.  98— 11 
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of  the  crossing.  Neither  of  these  witnesses  was  listening 
for  the  signal,  or  had  his  attention  directed  to  the  subject; 
and  under  the  rule  stated  in  Wickham  v.  G,  <&  iT.  W.  li.  Co. 
95  Wis.  23,  this  evidence  will  not  support  a  verdict  that  the 
signal  was  not  given.  On  the  other  hand,  there  was  posi- 
tive evidence,  not  only  on  the  part  of  the  train  employees, 
but  by  other  disinterested  witnesses,  that  the  proper  signals 
were  given.  In  this  condition  of  evidence  there  was  noth- 
ing to  go  to  the  jury  upon  this  claim  of  negligence. 

These  conclusions  necessitate  reversal  of  the  judgment. 

There  are  some  other  contentions  made,  however,  which 
seem  to  require  attention. 

The  plaintiff  called  as  a  witness  one  Bennett,  who  was 
upon  the  highway  at  the  time  of  the  accident,  and  was  an 
eyewitness  of  it.  It  seems  that  Bennett's  deposition  had 
been  previously  taken  by  consent  of  counsel  on  both  sides, 
under  an  oral  stipulation  that  it  might  be  read  upon  the 
trial.  However,  the  witness  was  present  at  the  trial,  and  so 
the  reason  for  using  it  no  longer  existed,  and,  under  the  stat- 
ute, it  was  no  longer  admissible.  E.  S.  sec.  4089.  Shortly 
after  beginning  the  examination  of  Bennett,  Mr.  Sutton^  who 
conducted  his  case  in  person,  stated  that  he  wished  to  read 
from  the  deposition,  and  to  cross-examine  the  witness,  which 
proceeding  was  duly  objected  to.  Jlr.  Sutton  then  proceeded 
in  his  endeavor  to  get  the  deposition  in  evidence,  stating,  in 
presence  of  the  jury,  that  "  the  witness '  evidence  is  so  far  at 
variance  with  his  deposition  that  it  is  an  outrage  on  the 
court;"  that  he  had  expected  it,  ever  since  he  had  seen  the 
witness  in  close  consultation  with  Mr.  Lus6;  that  the  witness 
had  been  "handled"  by  defendant's  claim  agent  and  attor- 
ney, and  that  he  {Sutto7i)  knew  what  he  was  talking  about, 
and  that  for  that  reason  he  was  not  surprised  when  the  wit- 
ness came  into  court  and  made  these  statements  now.  After 
considerable  of  this  sort  of  talk  on  the  part  of  counsel,  and 
a  number  of  reiterations  in  various  ways  of  the  charge  that 
the  witness  had  been  tampered  with,  the  court  refused  to 
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allow  the  deposition  to  be  read,  but  permitted  Mr.  Sutton  to 
treat  the  witness  as  an  adverse  witness,  and  to  cross-examine 
him  as  to  what  he  testified  to  in  his  deposition.  Whether 
this  was  a  case  where,  in  the  exercise  of  a  sound  discretion, 
the  plaintiff  should  have  been  allowed  to  cross-examine  his 
own  witness  may  be  doubtful  {Juneau  BanTc  v.  McS;pedon^ 
15  Wis.  629),  and  we  do  not  deem  it  incumbent  upon  us  to 
decide  that  question.  Certain  we  are,  however,  that  the 
course  of  the  plaintiff,  in  making  repeated  charges  that  the 
witness  had  been  corrupted  by  the  defendant's  agent,  was 
entirely  unjustifiable,  and  ought,  of  itself  alone,  to  call  for  a 
reversal  of  the  judgment.  Such  charges,  made  without  the 
sanction  of  an  oath,  are  no  part  of  proper  legal  warfare,  and 
at  the  same  time  they  are  eminently  calculated  to  mislead  and 
prejudice  the  jury.  A  case  that  cannot  be  won  fairly  upon 
the  evidence  by  the  use  of  legal  and  lawyer-like  methods, 
presumably  does  not  deserve  to  be  won.  The  same  criticism 
applies  to  a  remark  injected  into  the  case  at  another  stage 
of  the  trial,  to  the  effect  that  the  company  had  already 
settled  for  the  death  of  the  young  man.  It  is  true  that,  upon 
objection  being  made  to  the  last-mentioned  remark,  the  court 
said  that  it  should  not  be  mentioned;  but  we  have  found  no 
ruling  or  caution  to  the  jury  with  reference  to  the  other  re- 
marks, and  we  cannot  but  regard  them  as  coming  clearly 
within  the  rule  laid  down  by  this  court  in  the  case  of  An- 
drews V.  a,  M,  db.  St.  P.  E.  Co.  96  Wis.  348. 

A  suggestion  was  made  that  the  appeal  should  be  dismissed 
for  the  reason  that  Mr.  Luse,  who  signed  the  notice  of  ap- 
peal, was  not  at  that  time  a  resident  of  this  state.  Mr.  Luse's 
name  appears*upon  the  roll  of  attorneys  of  this  court.  There 
is  nothing  in  this  record  to  show  that  he  has  changed  his 
residence,  and  certainly  the  court  cannot  take  judicial  notice 
of  the  fact.  What  would  be  the  effect  of  such  a  change,  if 
it  were  shown  to  have  taken  place,  is  not  determined. 

By  the  Court —  Judgment  reversed,  and  action  remanded 
for  a  new  trial 
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Oandrian,  Appellant,  vs.  Millee,  Eespondent. 
November  17, 1897  ^January  11, 1S98. 

(1-6)  Libel:  Mitigating  circumstances:  Express  malice:  Several  causes 
of  action:  Beduction  of  damages:  Character  of  plaintiff :  Evidence: 
Instructions,    (7)  Appeal:  Exceptions, 

1.  In  an  action  for  the  publication  of  an  open  letter  which  was  libel- 

ous per  se,  the  defendant  may,  under  sec  2678,  R.  S.,  set  up  both 
the  truth  of  the  matter  charged  as  defamatory  and  any  niitigat- 
ing  circumstances  to  reduce  the  damages,  including,  in  this  case, 
a  newspaper  article  published  by  the  plaintiff  two  weeks  earlier, 
to  which  the  alleged  libel  professed  to  be  a  reply. 

2.  In  an  action  for  the  publication  of  an  article  libelous  per  se,  a  re- 

fusal to  instruct  that  any  sum  less  than  $50  would  not  be  sub- 
stantial damages  because  it  would  not  carry  costs,  is  held  not  to 
be  erroneous,  the  question  of  damages  being  peculiarly  for  the 
jury. 

8.  In  such  a  case  the  plaintiff  introduced  letters  written  by  the  defend- 
ant for  the  avowed  purpose  of  proving  express  malice.  Before 
resting,  however,  his  counsel  stated  that  he  desired  "the  record 
to  show  that  we  make  no  claim  for  punitory  damages,"  and  then 
offered  another  letter  of  the  same  general  character.  The  evi- 
dence of  malic©  was  not  formally  withdrawn.  Held,  that  the  ad- 
mission of  evidence  in  mitigation  of  damages,  against  plaintiff's 
objection  that  no  punitory  damages  were  claimed,  was  not  error. 

4  Where  an  article  contains  several  libelous  expressions,  each  of  such 
expressions  is  in  legal  effect  a  separate  cause  of  action. 

6.  Under  sec.  2678,  R.  S.  (providing  that  "the  defendant  may  in  his 
answer  allege  both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances,  to  reduce  the  amount  of  dam- 
ages; and  whether  he  prove  the  justification  or  not,  he  may  give 
in  evidence  the  mitigating  circumstances  ")»  actual  or  compensa- 
tory damages  cannot  be  reduced  by  mitigating  circumstanoes. 

6.  In  an  action  for  libel  evidence  of  the  plaintiff  s  bad  character  with 

reference  to  any  of  the  defamatory  charges  is  admissible  under  a 
general  denial  in  mitigation  of  actual  damages 

7.  A  motion  for  a  new  trial  on  the  general  ground  of  errors  in  the  in- 

structions is  insuflBcient  to  bring  up  for  review  any  speciflo  in- 
struction. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  O.  B.  Wyman,  Circuit  Judge.    Reversed. 
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The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  were  separate  briefs  by  Wintery 
Esch  (&  Winter  a^^nd  Ilighee  cfe  BungCy  and  oral  argument  by 
J.  J.  Esch  and  G.  W.  Bunge.  They  contended,  inter  alia^ 
that  the  article  published  by  the  plaintiff  and  pleaded  in 
justification  was  published  on  May  14,  and  defendant's  at- 
tention was  called  to  it  on  the  same  day,  while  the  libel  sued 
on  was  published  on  May  28.  The  defendant  testified  that 
he  wrote  the  alleged  libel  soon  after  May  14,  but  that  it  was 
not  to  be  published  until  the  28th  and  that  he  might  have 
stopped  its  publication  at  any  time  before  that  time.  He 
had  already  answered  the  publication  of  May  14  by  a  letter 
through  the  mails,  and  also  by  open  letter  No.  1,  published 
May  21.  In  his  article  of  May  21  the  defendant  made  all 
the  answer  to  plaintiff's  article  that  was  necessary,  and  took 
all  the  law  allowed  him  in  the  way  of  venting  any  feelings 
provoked  by  the  publication  thereof.  There  had  been  time 
for  his  blood  to  cool.  Quinby  v.  Minnesota  Tribune  Co.  38 
Minn.  528;  Maynard  v.  Beardsley^  7  Wend.  560;  Gould  v. 
Weedy  12  id.  12;  SheJiU  v.  Van  DeuseUy  15  Gray,  485;  Porter 
V.  HendersoUy  11  Mich.  20;  Townshend,  Slander  &  L.  §  416; 
Lee  V.  Woolseyy  19  Johns.  319;  Gronan  v.  Kukkucky  59  Iowa, 
18;  1  Suth.  Dam.  231 ;  Reiser  v.  Smithy  71  Ala.  481 ;  Eanyer 
V.  Goodrich^  17  Wis.  78;  13  Am.  &  Eng.  Ency.  of  Law,  492. 
The  court  should  have  given  the  instruction  with  reference 
to  the  eflfect  of  the  verdict  upon  costs,  as  requested.  2  Thomp- 
son, Trials,  §  2061 ;  Armstrong  v.  Pierson,  8  Iowa,  29 ;  Town- 
shend, Slander  &  L.  §  289,  note  4;  Wajie  v.  DillenbacJc^  38 
X  T.  53;  WaJcelln  v.  Morris^  2  Fost.  &  F.  26;  JSfolton  v. 
MoseSy  3  Barb.  31 ;  Stelcetee  v,  Kimmy  48  Mich.  322. 

For  the  respondent  there  was  a  brief  by  Fruit  c6  Brind- 
ley  and  G.  L.  Hoody  and  oral  argument  by  J.  J,  Fruit  and 
Mir.  Hood. 

Cassoday,  C.  J.  This  action  was  commenced  June  3, 1S06, 
to  recover  dama/^es  sustained  by  reason  of  a  libel  published 
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by  the  defendant  of  and  concerning  the  plaintifiF,  May  28, 
1896. 

The  libel  was  in  the  form  of  an  open  letter,  and,  among 
other  things,  with  appropriate  innuendoes  and  in  effect,  re- 
ferred to  the  plaintiff  as  being  eloquent  in  calumnies,  out- 
rageously malicious  allusions,  lying  and  quarreling  with 
acquaintances  and  neighbors, but  equally  as  "cod-fish  mute" 
when  called  upon  for  an  answer,  explanation,  or  the  truth, 
quarreling  in  guttersnipe  fashion,  and  as  incapable  of  think- 
ing at  all;  that  he  appears  in  a  very  dim,  nay  perhaps  even 
dirty,  light;  that  he  was  tricky  and  stupid;  that  he  was  a 
noble  swindling  knight, —  smooth  swindler;  that  people  de- 
spise and  avoid  him;  that,  even  as  a  newspaper  man,  he  was 
only  an  exceedingly  wretched  example;  narrow  of  intellect, 
intolerant,  and  full  of  spite  and  prejudices;  that  he  garbles 
and  compiles  from  other  papers  whatever  is  to  his  liking, 
and  then  parades  the  same  before  the  world  as  if  they  were 
his  own  intellectual  productions,  and  without  giving  ex- 
changes credit  therefor;  that  he  was  a  stupid  blockhead, — 
a  base  dunce  and  dude;  that  he  had  the  hide  of  a  rhinoceros, 
and  ought  to  be  whipped  with  a  rhinoceros  whip  into  de- 
cency and  good  manners,  and  thus  drive  the  fop,  dude,  and 
dancing  booby  out  of  him;  that  he  was  possessed  of  inde- 
scribable vanity ;  that  even*  his  personal  appearance  carries 
the  irresistible  impression  of  the  coxcomb,  the  dude,  the  fop; 
that  whoever  had  business-dealing  with  him  discovered  only 
too  soon  that  he  was  an  insipid,  superficial  individual,  whose 
business  methods  appear  here  and  there  unclean;  that  such 
screech  owls  as  he  had  been  characterized  as  "scabby  car- 
rion;" that  his  idiocy  and  assumed  grandeur  and  vanity 
together  go  to  make  a  fool  and  eccentric  fop  of  him;  that 
he  discloses  himself  as  a  positively  contemptible  slack-tail, 
full  of  blemishes,  fleas,  spots,  and  tatters.  The  letter  closes 
with  a  promise  to  write  two  other  letters,  and  with  these 
words:  "  I  am  your  well-equipped  adversary,  James  G.  Mil- 
leVy  Attorney." 
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The  letter  is,  in  part,  an  answer  to  an  alleged  libelous  arti- 
cle published  by  the  plaintiff  of  and  concerning  the  defend- 
ant, May  14,  1896.  The  amended  answer  of  the  defendant 
concedes  the  publication,  and  consists  of  admissions  and  de- 
nials, and  sets  forth  the  libelous  article  so  published  by  the 
plaintiff,  May  14, 1896,  and  certain  prior  transactions  of  the 
plaintiff,  and  pleads  the  matters  aforesaid  in  mitigation  of 
damages,  as  well  as  in  justification  and  in  defense  of  the  ac- 
tion. At  the  close  of  the  trial  the  jury  returned  a  verdict 
in  favor  of  the  plaintiff,  and  assessed  his  damages  at  one 
dollar.  From  the  judgment  entered  thereon  the  plaintiff 
brings  this  appeal. 

1.  Several  phrases  of  the  article  complained  of  were  cer- 
tainly libelous  per  se.  Bradley  v,  Cramer^  59  Wis.  311; 
Smith  V.  TJtley^  92  Wis.  136.  This  being  so,  the  falsity  of 
such  portions  of  the  article  were  presumed,  and  the  mali- 
cious intent  to  injure  the  plaintiff  implied  from  the  mere 
publication.  In  such  a  case,  general  damages  will  be  pre- 
sumed from  such  publication.  Odgers,  Libel  &  S.  (Bigelow's 
ed.),  291;  Barr  v,  Moore,  87  Pa.  St.  385;  J^eeb  v.  Hope,  111 
Pa.  St.  145.  Such  being  the  nature  of  the  cause  of  action 
alleged,  we  perceive  no  error  in  allowing  the  defendant  to 
answer  both  the  truth  of  the  matter  charged  as  defamatory 
and  anv  mitiffatiuff  circumstances  to  reduce  the  amount  of 
damages,  especially  the  letter  of  May  14,  1896.  E.  S.  sec. 
2678. 

2.  Error  is  assigned  because  the  court  refused  to  instruct 
the  jury  to  the  effect  that  the  plaintiff  was  entitled  to  re- 
cover substantial  damages;  that  any  sum  less  than  $50 
would  not  be  substantial  damages,  because  it  would  not 
have  the  effect  to  carry  costs.  The  giving  of  costs  is  a  mat- 
ter regulated  by  statute.  They  are  a  mere  incident  to  the 
action.  The  effect  of  the  statutes  allowing  or  disallowing 
costs  is  not  for  the  consideration  of  the  jury.  The  amount 
of  damages  in  such  a  case  is  peculiarly  for  the  jury,  and 
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they  have  a  broad  discretion  on  the  subject.  The  right  of 
the  court,  in  exercise  of  a  sound  discretion,  to  set  aside  a 
verdict  as  being  too  large  or  too  small,  does  not  make  it 
proper  for  the  court  to  dictate  the  amount  of  the  verdict. 
There  was  no  error  in  refusing  to  charge  as  requested. 

3.  Notwithstanding  the  malice  of  the  defendant  was  im- 
plied by  law  from  the  mere  publication  of  the  open  letter 
complained  of,  yet  the  plaintiff  put  in  evidence  three  or  four 
other  letters,  written  and  caused  to  be  published  by  the  de- 
fendant, for  the  avowed  purpose  of  proving  express  malice, 
so  as  to  aggravate  and  enhance  the  damages  recoverable. 
Just  before  resting  his  case  the  plaintiff's  counsel  stated  that 
"  I  desire  the  record  to  show  that  we  make  no  claim  to  puni- 
tory damages;"  and  then  immediately  put  in  evidence  a 
letter  written  by  the  defendant  twelve  days  prior  to  the 
libelous  article  in  question,  to  the  effect  that  a  failure  to ' 
reply,  as  requested,  would  "not  remain  without  conse- 
quence." Subsequently  the  plaintiff  objected,  to  evidence 
of  matters  in  mitigation  of  damages,  on  the  ground  that  no 
punitory  damages  were  claimed ;  but  as  the  plaintiff's  evi- 
dence of  malice  had  not  been  withdrawn  from  the  case,  and 
as  it  was  impossible  to  know  at  that  stage  of  the  trial  what 
the  charge  of  the  court  on  the  subject  would  be,  we  cannot 
say  that  the  admission  of  such  evidence  was  error. 

4.  As  indicated,  the  article  complained  of  contained  sev- 
eral expressions  each  of  which  was  libelous  per  se.  This 
being  so,  each  of  such  expressions  was,  in  legal  effect,  a  sep- 
arate cause  of  action.  As  to  some  of  such  expressions  there 
does  not  appear  to  be  any  justification  in  the  record.  This 
seems  to  be  conceded  in  the  charge.  The  court  was  re- 
quested by  the  plaintiff  to  instruct  the  jury,  among  other 
things,  that,  "  regardless  of  the  question  as  to  whether  you 
believe  that  the  defendant  has  proven  the  truth  of  the  charge 
that  the  plaintiff  was  unclean  or  dishonest  in  his  business 
methods,  you  must  find  for  the  plaintiff  on  the  other  libelous 


Digitized  by 


Google 


Wis.]  JANUAET  TEEM,  1898.  169 

Candrian  va  Miller. 

charges  in  this  article,  and  give  to  the  plaintiff,  as  damages, 
such  sum  as  you  believe  will  reasonably  compensate  him  for 
the  injury  which  he  has  sustained,  and  this  without  regard 
to  the  motives  which  actuated  the  defendant  in  writing  and 
publishing  the  same.''  The  instruction  was  refused,  and 
the  plaintiff  excepted.  Counsel  for  the  defendant  say  that 
the  instruction  so  requested  was  substantially  given  in  the 
general  charge.  On  the  contrary,  after  charging  the  jury 
that  they  were  "  only  to  consider  the  actual  damages  the 
plaintiff  had  sustained,  if  any,"  and  defining  such  damages, 
the  court  charged  the  jury  substantially  as  follows:  "In 
determining  the  actual  or  compensatory  damages,  if  you  find 
the  plaintiff  has  sustained  such  damages,  you  have  a  right 
to  consider  the  truth  of  any  of  the  matters  charged  as  de- 
famatory and  any  circumstances  that  go  ia  reduce  the  extent 
of  his  injury;  that  is  to  say,  .  •  .  the  plaintiff's  charac- 
ter with  reference  to  any  of  the  alleged  defamatory  charges, 
.  •  .  the  article  of  May  14,  1896,  .  .  .  and  .  .  • 
the  circumstances  under  which  the  defendant's  attention 
was  called  to  that  article,  .  .  .  and  the  condition  of 
mind  the  defendant  was  in  when  he  wrote  the  •..  ar- 
ticle of  May  28, 1896 ; "  that  they  ought  to  consider  all  of 
such  circumstances  in  arriving  at  or  helping  them  to  fix  the 
actual  damages  which  the  plaintiff  had  sustained,  if  any. 

The  statute  cited  provides  that  "  the  defendant  may  in  his 
answer  allege  both  the  truth  of  the  matter  charged  as  de- 
famatory, and  any  mitigating  circumstances,  to  reduce  the 
amount  of  damages;  and  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating  circum- 
stances." R.  S.  sec.  2678.  That  section  was  a  literal  copy 
of  the  New  York  Code  (sec.  165),  and  was  first  enacted  in 
this  state  as  sec.  71,  ch.  120,  Laws  of  1856,  approved  October 
9th  of  that  year.  Two  years  prior  to  that  enactment  it  was 
held  by  the  highest  court  in  New  York  that,  "since  the  en- 
actment of  the  Code  of  Procedure,  the  defendant,  in  an 
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action  for  slander  or  libel,  may  prove  in  mitigation  of  dam- 
ages facts  and  circumstances  which  disprove  malice,  although 
they  tend  to  establish  the  truth  of  the  defamatory  charge." 
Bush  V.  Prossery  11  N.  T.  347.  In  that  case,  W.  Y.  Allen,  J., 
speaking  for  the  court,  after  showing  that,  by  the  rules  of 
law  as  previously  established,  justification  and  circumstances 
in  mitigation  could  not  both  be  pleaded,  and  that  "  a  plea 
of  justification  was  conclusive  evidence  of  malice,  and  that 
if  a  party,  having  alleged  the  truth  of  the  charge,  failed  to 
prove  it,  the  damages  were  necessarily  enhanced  by  the 
plea,  and  that  the  defendant  would  be  deprived  of  the  bene- 
fit of  any  evidence  given  under  it,  tending  to  prove  the  truth 
of  the  charges,  but  coming  short  of  a  justification,  although 
they  showed  probable  cause  and  entire  good  faith  on  the 
part  of  the  defendant"  {id.  353),  further  said:  The  section 
"  was  not  designed  to  prescribe  what  might  be  pleaded  in 
<lefense  of  an  action  for  slander,  but  was  enacted  to  secure 
the  full  benefit  of  the  right  to  plead  at  all  to  the  defendant, 
by  blotting  out  the  rule  of  the  common  law,  which  attached 
certain  presumptions  prejudicial  to  the  defendant  to  one 
elass  of  pleas"  {id,  353).  And  again:  "The  object  and  de- 
sign of  the  section,  apparent  from  its  terms  as  well  as  indi- 
cated by  the  commissioners  of  the  Code  in  their  report,  was 
to  remedy  this  supposed  injustice  by  changing  the  rule." 
Id.  353,  354.  He  also  said:  "The  action  is  vindictive,  and- 
the  damages  are  punitive  as  well  as  compensatory;  and,  so 
far  as  the  former  are  concerned,  all  evidence  tending  to 
throw  light  upon  the  intent  and  motives  of  the  defendant, 
which  does  not  interfere  with  the  established  rules  of  law, 
may  very  properly  be  received."  Id.  356.  To  the  same 
effect:  Bishey  v.  Shaw,  12  N.  Y.  67;  Hatfield  v.  Lasher,  81 
N.  T.  246;  Mattice  v.  Wilcox,  147  K  T.  624.  In  a  late  case 
in  that  state  it  is  expressly  held  that  "matter  in  mitigation, 
in  disproof  of  express  malice,  operates  only  to  prevent  re- 
covery of  exemplary  damages,  and  is  ineffectual  to  reduce 
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damages  actually  sustained."    Uartman  v.  Morning  Journal 
A890,  46  K  T.  St.  Eep.  181. 

The  construction  thus  given  to  the  statute  in  New  York, 
before  its  adoption  here,  was  expressly  sanctioned  in  this 
state  soon  after.  Kennedy  v.  Holborn^  16  Wis.  45S.  Cole,  J., 
speaking  for  the  court,  there  said:  "Indeed,  it  would  be 
impossible  to  add  anything  to  what  is  there  said  to  show 
the  precise  mischief  intended  to  be  corrected  by  this  legisla- 
tion. It  was  to  enable  the  defendant  to  show,  if  he  could, 
the  truth  of  the  words  complained  of  in  justification  and 
defense  of  the  action,  and,  if  he  should  fail  in  proving  the 
justification,  then  that  he  might  give  in  evidence  the  miti- 
gating circumstances  tending  to  rebut  the  prestimjjtioii  of 
malicey  So  this  court  ha3  held,  in  effect,  that  the  publisher 
of  an  ai^ticle  libelous  per  se  and  not  privileged  is  liable  to 
the  injured  party  for  any  damage  actually  sustained^  even 
"  though  the  publication  was  made  without  any  bad  motive 
or  malicious  intent."  Wilson  v,  jYoonan^  35  Wis.  321.  So 
it  was  there,  in  effect,  hold  that  implied  malice  was  as  much 
the  subject  of  disproof  as  express  malice,  and  that  evidence 
of  the  absence  of  bad  motive  or  malicious  intent  might  "  be 
considered  by  the  jury  in  connection  with  the  question  of 
punitory  damages."  Id.  In  a  later  case  in  this  court  it  was 
held  "  that,  where  the  publication  is  prima  facie  libelous, 
facts  and  circumstances  tending  to  overcome  or  lessen  the 
presumption  of  malice,  if  properly  pleaded  in  mitigation  of 
damages,  may  be  proved;"  and  that  where  the  special  ver- 
dict finds  that  the  article  published  was  false,  but  was  not 
published  with  the  intent  to  injure  the  plaintiff's  feelings 
and  degrade  him  in  the  estimation  of  the  public,  such  ver- 
dict did  not  negative  all  malice,  but  merely  negatived  two 
elements  of  express  malice,  and  hence  that  the  exclusion  of 
evidence  in  mitigation  of  damages  was  error.  Eviston  v. 
Cramer^  54  Wis.  225.  See,  also,  Reiley  v.  Timme^  53  Wis.  63. 
So,  in  a  recent  case,  this  court  has  expressly  held  that  "  actual 
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or  compensatory  damages  for  a  libel  cannot  be  mitigated  by 
circumstances  showing  good  faith."  Buchstaff  v.  Hicks^  94 
Wis.  35.  See,  also,  Adarmon  v,  Raymer^  94  Wis.  243;  Cal- 
lahan i?.  Ingram^  122  Mo.  355 ;  Wiicher  v.  Jones  (Com.  PL), 
17  N.  T.  Supp.  491. 

In  a  recent  case  in  New  York  it  was  held  that  "  whcrb 
the  court  in  an  action  for  libel  had  instructed  the  jury  that 
exemplary  damages  could  not  be  awarded,  it  is  proper  to 
refuse  to  charge  that  'the  publication  of  other  similar  arti- 
cles in  other  papers  immediately  prior  to  the  publication  of 
the  article  complained  of  is  a  matter  the  jury  must  consider 
in  mitigation  of  damages,'  and  *  the  fact  that  the  same  mat- 
ter, substantially,  was  published  extensively  in  the  morning 
papers  of  the  same  day  is  to  be  considered  by  the  jury  in 
mitigation  of  damages.' "  Van  Ligen  v.  Mail  <&  Ihyp,  Pub. 
Co.  (Com.  PL),  35  N.  T.  Supp.  839. 

From  the  authorities  cited,  it  is  quite  obvious  that  actual 
or  compensatory  damages  are  not  to  be  reduced  by  mitigat- 
ing circumstances, —  especially  collateral  circumstances,  as 
mentioned  in  the  portion  of  the  general  charge  quoted.  It 
follows  that  the  instruction  requested  should  have  been 
given. 

We  do  not  say  that  the  defendant  was  not  at  liberty  to 
show  that  "  the  plaintiff's  character  with  reference  to  any  of 
the  alleged  defamatory  charges"  was  bad;  for, as  the  court 
properly  charged  the  jury,  "  in  this  class  of  actions  the  plaint- 
iff's character  is  always  in  issue."  Such  evidence  simply 
goes  to  the  actual  damages, —  the  extent  of  the  injury.  Evi- 
dence of  bad  character  or  reputation,  in  such  cases,  has 
always  been  admissible  under  the  general  issue  or  general 
denial,  independent  of  the  provision  of  the  Code  in  question. 
B.  V.  I.  22  Wis.  372.  This  is  really  all  that  was  decided  in 
Maxwell  v.  Kenn^dy^  50  Wis.  645,  cited  by  counsel.  The 
same  justice  who  wrote  the  opinion  in  that  case  also  wrote 
the  opinion  in  Plummer  v.  Johnnen^  70  Wis.  133,  where  the 
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trial  "  court  instructed  the  jury,  in  effect,  that,  if  the  plaint- 
iff's general  character  and  reputation  were  bad,  his  compen- 
satory damages  would  be  thereby  lessened,  and  should  be 
measured  by  the  injury  actually  suffered ; "  and  he  there  said 
that  "  the  jury  were  charged  that  they  might  measure  the 
damages  by  the  character  of  the  plaintiff.  If  it  was  bad, 
the  jury  were  not  limited  by  any  amount  exceeding  nominal 
damages."  70  Wis.  13i.  To  the  same  effect,  see  Orace  v. 
Dempsey^  76  Wis.  324.  It  is  always  competent,  under  proper 
pleadings,  to  give  in  evidence  facts  which  tend  to  prove  or 
disprove  the  amount  of  injury  actually  sustained. 

The  charge  contains  errors  against  the  defendant  as  well 
as  against  the  plaintiff;  but  they  are  not  presented  by  any 
specific  exception,  and  hence  cannot  be  considered.  The 
mere  fact  that  one  of  the  grounds  upon  which  the  plaintiff 
moved  for  a  new  trial  was  "  errors  of  the  court  in  the  charge 
to  the  jury  "  does  not  present  for  consideration  any  specific 
€rror  in  the  charge. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
Tersed,  and  the  cause  is  remanded  for  a  new  triaL 


Garbes,  Appellant,  vs.  Koberts,  Eespondent, 

November  17 y  1897— January  11, 1898. 

Vendor  and  purchaser  of  land:  Failure  to  deliver  possession:  Rescission: 
Judgment:  Voluntary  payment 

1.  The  purchaser  of  a  farm,  having  commenced  an  action  to  rescind 
the  contr^tctof  sale,  refused  to  take  possession  of  the  property  when 
it  was  tendered  to  him  during  the  months  of  March  and  April. 
Thereupon  the  vendor,  who  was  a  nonresident,  for  the  protection 
of  both  parties,  let  the  farm  for  the  season,  under  an  agreement 
for  a  fair  division  of  the  crops  with  the  person  ultimately  found 
entitled  thereta    Before  the  lease  expired  the  action  for  rescission 
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was  decided  against  the  purchaser,  and  he  immediately  demanded 
possession.  Held^  that  the  vendor's  inability  to  deliver  possession 
at  that  time  because  of  the  lease  did  not  authorize  a  rescission, 
since  the  purchaser  by  his  own  acts  had  helped  to  bring  about  the 
existing  state  of  afTairs. 

2.  In  an  action  to  recover  back  the  purchase  price  of  the  farm  on  the 
ground  of  such  failure  to  deliver  possession,  the  vendor  set  up  a 
counterclaim  for  taxes  paid  by  him,  which  the  purchaser  had 
agreed  to  pay.  Heldj  that  a  judgment  offsetting  such  taxes  against 
the  crops  was  erroneous,  the  crops  being  in  no  sense  before  the 
court. 

8L  Where  the  vendor  under  a  land  contract  voluntarily  pays  taxes 
which  the  purchaser  had  agreed  to  pay,  before  the  same  became 
delinquent,  he  cannot  recover  the  amount  paid  from  the  latter. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosso 
county:.  O.  B.  Wyman,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part. 

This  is  an  action  by  the  vendee  in  a  contract  for  the  sale 
of  a  farm  to  recover  back  from  the  vendor  $1,500  paid  upon 
the  contract,  and  the  value  of  nineteen  promissory  notes 
given  for  the  balance  of  the  purchase  price,  on  the  ground 
that  the  vendor  had  failed  to  give  possession  of  the  farm 
according  to  the  terms  of  the  contract,  and  that  the  vendee 
had  elected  to  rescind  the  same.  Trial  by  jury  was  waived, 
and  the  action  was  tried  by  the  court.  The  facts  were  with- 
out material  dispute,  and  were,  in  brief,  as  follows: 

The  land  contract  was  made  August  12,  1805,  and  by  its 
terms  Oarhes  was  to  pay  $10,500  for  the  farm,  viz.,  $150 
down,  $850  November  3,  1895,  one  note  of  $500,  due  April 
1,  1896,  to  be  indorsed  by  Henry  Esmueller,  without  inter- 
est, and  eighteen  notes  of  $500  each,  payable  one  each  year 
during  eighteen  consecutive  years,  the  first  one  being  due 
May  1, 1897.  Possession  of  the  farm  was  to  bo  given  Oc- 
tober 15,  1895,  and  the  vendee  agreed  to  pay  all  taxes  upon 
the  premises.  Oarhes  paid  the  $150  down  at  the  time  of  the 
making  of  the  contract  and  execution  of  the  notes.  When 
the  time  came  to  give  possession,  viz.,  October  15,  1895,  the 
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farm  was  in  possession  of  a  tenant  of  Roberts^  who  held  it 
under  a  lease  running  until  the  15th  of  March,  1896.  This 
tenant  refused  to  vacate  the  house  and  farm  buildings  until 
the  expiration  of  his  lease,  but  allowed  Garbes  to  go  on  and 
prepare  the  farm  for  the  next  year's  crop,  which  he  did, 
doing  plowing  and  seeding  to  the  amount  of  $150  in  value, 
and  on  the  3d  of  November  he  paid  to  Roherts  $850  upon 
the  contract.  In  Noyember  and  December,  1895,  Garhes 
repeatedly  demanded  possession  of  the  entire  farm,  and 
finally,  on  the  16th  of  December,  1895,  he  served  a  notice 
rescinding  the  contract,  and  demanding  return  of  his  pur- 
chase money  and  notes,  and,  upon  Roberta^  refusal,  com- 
menced an  action  in  equity  to  rescind  the  contract  and  have 
his  money  and  notes  returned.  This  action  was  begun  in 
December,  1895. 

On  the  16th  of  March,  1896,  and  before  said  equity  action 
had  come  to  trial,  Roberta  notified  Garbes  that  he  could  have 
possession  of  the  farm,  and  repeated  such  notice  several 
times,  the  last  time  being  on  the  14th  of  April,  when  he 
served  a  written  notice  requiring  him  to  take  possession 
within  three-  days,  and  informing  him  that,  if  he  did  not, 
he  {Roberts)  would  place  a  competent  man  on  the  farm  to 
till  and  care  for  it  for  his  {Garbes*)  benefit.  Garbes  refused 
to  comply,  and  thereupon,  on  the  ^8th  of  April,  Roberts 
placed  one  Stellah  upon  the  farm,  under  an  agreement  to 
work  the  same  during  the  year  1896,  and  at  the  end  of  the 
season  to  turn  over  to  the  party  then  entitled  to  the  same 
one  third  of  all  crops  and  one  dollar  per  acre  for  pasture 
land,  except  that  the  winter  wheat  already  sown  was  to  be 
divided  equally,  and  Stellah  was  to  quit  the  farm  November 
1,  1896^.  Stellah  took  possession  under  the  agreement,  and 
proceeded  to  cultivate  the  farm. 

The  equity  action  for  rescission  was  brought  to  trial  in 
July,  1896,  and  on  the  8th  of  that  month  findings  were 
made,  in  eflfect,  that  Garbes^  by  making  his  payment  of  $850, 
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and  by  taking  possession  of  the  plow  land  after  October  15, 
1S95,  had  waived  his  right  to  rescind  the  contract  because 
of  failure  to  give  possession  at  the  time  fixed,  and  awarding 
him  $500,  with  interest,  as  damages  for  defendant's  failure 
to  give  possession  at  the  time  agreed  on,  which  sum  (at  de- 
fendant's option)  was  to  be  applied  as  a  payment  on  the 
contract,  or  Oarhes  might  surrender  in  writing  his  interest 
in  the  lands  and  receive  from  Roberts  said  sum  of  $500,  and 
interest  from  December  16,  1896.  Upon  this  finding  judg- 
ment was  entered  on  motion  of  Oarbei  attorneys,  July  10, 
1896,  adjudging  that  said  damages,  amounting  to  $520,  be 
applied  upon  and  deducted  from  the  first  payment  there- 
after required  to  be  made  upon  the  contract.  This  judg- 
ment was  never  appealed  from,  and  the  damages  are  set  up 
as  a  payment  on  the  contract  in  the  complaint  in  the  present 
action. 

On  the  15th  of  July  aforesaid,  Oarbes  demanded  posses- 
sion of  the  premises  from  Stellah,  which  was  refused,  and 
also  served  on  Roberts^  at  his  residence  at  Mankato,  Minne- 
sota, a  written  demand  for  possession,  and  notifying  him 
that  be  should  rescind  the  contract  if  such  possession  was 
not  delivered  within  fifteen  days.  Possession  was  not  de- 
livered, but  on  the  25th  of  July,  1896,  Roberts  delivered  to 
Garles  the  agreement  with  Stellah,  with  an  assignment  of 
ail  rights  under  it  to  Garbes.  On  the  17th  of  August,  Oarbes 
served  notice  on  Roberts^  electing  to  rescind  the  contract 
and  demanding  return  of  the  purchase  money  and  notes, 
and,  such  notice  not  being  complied  with,  he  commenced 
this  action.  Stellah  left  the  farm,  leaving  the  share  of  crops 
thereon  agreed  to  be  left,  and  they  are  in  possession  of  the 
defendant,  and  amount  to  about  $300  in  value.  Roberts  paid 
the  taxes  for  1895  on  the  farm,  amounting  to  $71.72,  before 
the  same  became  delinquent,  and  without  plaintiff's  request. 
Upon  these  facts  judgment  was  rendered  that  the  plaintiff 
take  nothing  by  his  action,  but  that  the  defendant  be  en- 
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titled  to  deduct  the  sum  of  $71.72  for  taxes  paid  from  the 
crops  on  the  farm,  and  that  the  defendant  recover  costs. 
From  this  judgment  plaintiff  has  appealed. 

For  the  appellant  there  was  a  brief  by  Higbee  <&  Bunge^ 
and  oral  argument  by  Q,  W,  Bunge. 

O.  L.  Hood^  for  the  respondent. 

WiNSLow,  J.  The  judgment  in  the  equitable  action  con- 
clusively establishes  the  fact,  as  between  the  parties,  that 
Oarhes  had  waived  his  right  to  rescind  the  contract  on  ac- 
count of  failure  to  deliver  possession  of  the  farm  in  October. 
Such  being  the  fact,  he  should  have  taken  possession  of  the 
farm  in  March  or  April,  1896,  when  it  was  repeatedly  offered 
to  him.  Not  taking  possession  at  that  time,  it  is  difficult  to 
see  why  Boberts  did  not  take  a  proper  and  reasonable  course 
in  placing  the  farm  in  the  hands  of  Stellah  for  cultivation 
under  an  agreement  for  a  fair  division  of  the  crops  for  the 
benefit  of  the  person  who  should  ultimately  prove  to  be  en- 
titled thereto.  To  leave  the  farm  unoccupied  and  unculti- 
vated would  certainly  have  been  to  subject  the  same  to  great 
risk,  and  would  be  directly  contrary  to  all  principles  of  good 
husbandry;  to  place  it  in  the  hands  of  hired  help,  without 
supervision,  would  have  been  unquestionably  unsatisfactory 
and  unremunerative.  Under  the  peculiar  and  unexpected 
circumstances  in  which  Boberts  was  placed,  being  himself  a 
nonresident,  it  seems  to  us  that  he  adopted  the  only  prudent 
and  reasonable  course  in  an  honest  endeavor  to  preserve  from 
loss  the  interest  of  both  himself  and  Garbes,  Certainly,  he 
seems  to  have  exercised  entire  good  faith,  and,  if  he  erred 
in  judgment  (which  is  not  shown),  it  must  be  remembered 
that  Garbes  was  at  least  partially  responsible  for  the  situa- 
tion. Being  so  responsible,  he  cannot  take  advantage  of  a 
state  of  facts  which  he  was  largely  responsible  in  bringing 
-about.  This  action  is  really  an  action  for  money  had  and 
received,  and  such  actions  are  subject  in  great  degree  to 
Vol.98  — 12 
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equitable  rules,  and  we  conclude  that  the  circuit  court  was 
right  in  holding  that  he  had  no  right  to  rescind  the  contract 
in  July,  1896,  because,  by  his  own  acts,  he  had  helped  to 
bring  about  a  state  of  facts  upon  which  he  bases  his  right 
to  rescind. 

We  do  not,  see,  however,  upon  what  principle  the  court 
allowed  the  counterclaim  for  taxes  paid  by  Roberta  against 
the  crops.  Such  a  judgment  appears  anomalous.  The  crops 
were  in  no  sense  before  the  court,  and  how  can  a  judgment 
of  lien  upon  them  be  enforced  in  this  action?  Furthermore, 
the  payment  seems  to  have  been  purely  voluntary.  The 
taxes  were  not  delinquent  when  paid,  hence  Roberta  was  not 
obliged  to  pay  them  to  protect  himself,  nor  did  Oarbea  re- 
quest him  to  pay  them.  A  man  cannot  make  another  his 
debtor  in  that  way. 

By  the  Court —  So  much  of  the  judgment  as  adjudges  the 
defendant  entitled  to  recover  upon  his  counterclaim  is  re- 
versed, without  costs,  and  the  balance  of  the  judgment  is 
affirmed,  and  the  action  is  remanded  with  directions  to  dis- 
miss the  counterclaim.  No  costs  are  allowed  to  either  party, 
save  that  the  appellant  is  to  pay  the  fees  of  the  clerk  of  this 
court  and  the  costs  of  printing  respondent's  brief. 


Laeson,  by  guardian  ad  litem^  Appellant,  vs.  The  Knapf, 
Stout  &  Co.  Company,  Eespondent. 

November  19, 1897 -' January  11, 1898. 

Injury  to  minor  servant:  Dangerous  machinery:  Assumption  of  risk: 
Promise  to  repair, 

1.  While  plaintiff,  a  minor  seventeen  years  of  age,  employed  to  run  a 
lath  saw,  was  attempting  to  remove  with  a  stick,  while  the  saw 
was  in  motion,  sawdust  which  had  accumulated  in  a  narrow  space 
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between  the  saw  and  a  spout  constructed  to  carry  away  the 
refuse,  the  stick  was  caught  by  the  saw,  and  he  was  injured.  It 
appeared  without  dispute  that  plaintiff  had  worked  two  years 
at  the  same  or  a  similar  saw,  and  that  he  knew  of  the  danger  of 
the  stick  being  caught  upon  the  revolving  saw,  and  knew  that 
the  sawdust  could  be  removed  in  perfect  safety  by  stopping  the 
saw,  as  he  was  entitled  to  do  and  had  frequently  done.  Held,  as 
matter  of  law,  that  he  assumed  the  risk. 
2,  Where  there  is  both  a  safe  and  a  dangerous  way  of  doing  work 
about  a  machine,  a  promise  to  repair  so  as  to  remove  the  danger 
will  not  relieve  an  operative  from  the  consequences  of  assumption 
of  the  risk  if  he  deliberately  chooses  the  dangerous  way. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dunn 
county :  A.  J.  Vinje,  Judge.    Affirmed, 

Personal  injuries.  The  plaintiff,  in  June,  1895,  was  a 
minor,  seventeen  years  and  four  months  old,  and  was  em- 
ployed by  the  defendant  in  its  sawmill  at  Cedar  Falls,  oper- 
ating a  lath  machine.  He  had  worked  for  the  defendant 
company  four  summers  in  the  same  mill;  the  first  two  sum- 
mers being  employed  in  laying  up  bolts  or  slabs  on  one  side 
of  the  lath  table  for  the  bolters,  and  the  last  two  summers 
in  sawing  lath  at  the  lath  machine.  This  machine  con- 
sisted of  a  long  platform  or  table  extending  from  north  to 
south,  at  the  north  end  being  a  circular  saw  known  as  the 
bolting  saw,  and  at  the  south  end,  where  the  plaintiff  stood^ 
were  two  ten-inch  circular  saws,  three  eighths  of  an  inch 
apart,  extending  up  above  the  table  two  or  three  inches, 
which  the  plaintiff  fed  and  thus  made  laths.  The  power 
was  transmitted  to  both  the  bolting  saw  and  the  lath  saw 
by  a  belt  from  below  at  about  the  middle  of  the  table;  and 
at  a  point  midway  between  the  place  where  the  feeder  of 
the  bolting  saw  stood  and  the  plaintiff's  place  was  a  lever 
which  operated  a  clutch  pulley  which  would  stop  the  entire 
machine  at  any  time.  The  plaintiff  knew  of  this  lever  and 
its  use,  and  had  frequently  used  it,  and  had  a  right  to  use 
it  when  necessary.    These  machines  were  stopped  several 
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times  every  day  by  reason  of  running  out  of  material. 
Under  the  table,  and  immediately  beneath  the  lath  saws, 
was  a  rectangular  spout  inclosing  the  saws,  and  which 
tapered  down  to  a  hole  in  the  floor  and  was  designed  to 
<5arry  off  the  refuse  sawdust  and  splinters  from  the  lath 
saws.  The  north  side  of  this  spout,  as  it  tapered  towards 
the  floor,  can^e  within  about  three  eighths  of  an  inch  of  the 
most  northerly  lath  saw,  and  the  evidence  shows  that  this 
space  frequently  became  clos^ged  with  sawdust  and  splin- 
ters, causing  the  saw  to  become  hot  and  to  cut  unevenly. 
Just  south  of  the  two  saws,  a  portion  of  the  top  of  the  table, 
extending  clear  across  the  table,  could  be  removed. 

It  appears  that  some  two  weeks  before  the  25th  of  June 
Mr.  Fletcher,  who  was  in  charge  of  the  mill,  saw  that  the 
machine  was  clogged  and  the  laths  were  being  cut  unevenly* 
and  told  the  plaintiff  to  clean  out  the  accumulation  of  debris 
and  keep  it  clean.  The  saw  was  then  running,  and  the 
plaintifif,  without  stopping  the  saw,  removed  the  movable 
portion  of  the  table,  took  a  piece  of  lath  in  his  hand,  and 
put  his  hand  down  into  the  spout,  and  reached  around  the 
saws,  and  poked  out  the  obstruction  from  the  three-eighths 
inch  space.  The  plaintiff  claims  that  Fletcher  saw  him  clean 
out  the  d6bris  in  this  way,  and  gave  him  no  caution.  He 
continued  to  clean  the  saws  in  this  way  frequently.  Several 
days  before  the  accident,  while  the  plaintiff  was  putting  his 
hand  in  to  clean  the  saw  in  this  way,  the  saw  caught  the 
stick  and  knocked  it  out  of  his  hand.  The  plaintiff  testifies 
that  he  then  told  Mr.  Fletcher  that  he  wanted  the  spout 
fixed,  and  Fletcher  told  him  to  go  back  to  work,  and  "  we 
will  fix  it."  He  then  went  back  to  work,  and  continued  to 
clean  the  saw  as  before,  until  the  25th  of  June,  when,  in 
making  the  attempt,  the  saw  caught  the  stick,  and  drew  his 
hand  against  the  saw,  cutting  off  his  thumb  and  forefinger. 
The  plaintiff  testified  that  he  knew  that  if  the  back  of  a  saw 
in  motion  came  against  a  stick  he  was  holding,  it  would  be 
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apt  to  jerk  it,  and  for  that  reason  he  was  just  as  careful  as  •^ 
he  could  be;  and  that  he  knew  what  the  eflfect  of  hitting  the 
teeth  of  that  sa\v  with  a  stick  tvas,  that  the  stick  was  liable 
to  be  thrown  or  jerked,  that  he  had  known  it  for  a  long 
time,  that  he  had  seen  many  sticks  thrown  by  saws  about 
the  mill.  The  plaintiflTs  claim  was  that  the  machine  was 
imperfect  and  dangerous,  in  that  the  space  between  the 
spout  and  the  saw  was  too  small  and  permitted  the  clogging 
to  take  place;  that  the  plaintiff  should  have  been  warned 
of  the  danger  of  cleaning  the  saw  in  the  way  he  did ;  and 
that  the  defendant  had  promised  to  repair  the  machine  and 
remove  the  danger. 

Upon  the  close  of  the  plaintiflF's  case  a  judgment  of  non- 
suit was  rendered,  and  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Frawley^  Bandy 
ds  WilcoXy  and  oral  argument  by  C.  T.  Bundy.  To  the 
point  that  the  question  of  plaintiffs  contributory  negligence 
should  have  been  submitted  to  the  jury,  they  cited  SioiLten- 
hurgh  V.  Dow^  Oilman^  Hancock  Co,  82  Iowa,  179;  Barg  v. 
Bousfieldy  65  Minn.  355;  Adams  v,  Clymer^  36  Atl.  Rep. 
1104;  FoUyv.  California  Horseshoe  Co.  115  Cal.  184;  Tay- 
lor V.  Felsing^  164  111.  331;  Olmscheid  v,  NeUon-Tenney 
Lumber  Co.  ^^  Minn.  61;  O'Connor  v.  Adams,  120  Mass. 
427;  Zuehke  v.  Berlin  Machine  Works,  88  Wis.  442;  Ferriss 
V.  Berlin  Machine  Works,  90  id.  541;  Christian  son  v.  Pio- 
neer Furniture  Co.  92  id.  652;  Pier  v.  C,  M.  cfe  St.  P.  R. 
Co.  94  id.  359;  Andrews  v.  C,  M.  cfe  St.  P.  P.  Co.  96  id. 
348;  Kucera  v.  Merrill  Lumber  Co.^l  id.  637;  Vorbrich  v. 
Gender  cfe  P.  Mfg.  Co,  96  id.  277;  Ingerman  v.  Moore,  90 
Cal.  410;  Neilon  v.  Marinette  i&  M.  Paper  Co.  75  Wis.  579; 
Chopin  V.  Badger  Paper  Co.  83  id.  192;  Wolski  v.  Knapp^ 
Stout  &  Co.  Company,  90  id.  178. 

V.  W.  James,  for  the  respondent,  argued,  among  other 
things,  that  the  plaintiff  knew  every  danger  attendant  upon 
his  employment  as  well  as  the  defendant's  foreman  or  any- 
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body  else.  Under  such  circumstances  he  unquestionably 
assumed  the  risk  and  may  be  guilty  of  contributory  negli- 
gence, notwithstanding  the  alleged  direction  to  perform  the 
work  in  the  particular  manner.  Casey  v.  C,  St.  P.,  M,  db  0. 
Ji.  Co,  90  Wis.  113;  Jleroldv.  Pfister,  92  id.  417;  Lofdahl 
i).  M,,  St.  P.  &  S.  S.  M.  E.  Co.  88  id.  421;  Erdinan  v.  lUi- 
nois  Steel  Co.  95  id.  6 ;  Douqherty  v.  V/est  Superior  I.  db  S. 
Co.  88  id.  343;  Showalterv.  Fairhanlcs,  Morse  <&  Co.  id.  376; 
Bumell  V.  West  Side  E.  Co.  87  id.  387;  Iloth  v.  Peters,  55  id. 
405;  Toomey  v.  Eureka  Iron  cfe  SteelWorkSy  89  Mich.  249; 
Eeese  v.  Clarhy  146  Pa.  St.  465 ;  Bradshaw*s  Adrn!r  v.  L.  cfe 
M.  E.  Co.  21  S.  W.  Eep.  346;  Wheeler  'o.  Berry,  95  Mich. 
250;  Lin<ih  v.  Sagamore  Mfg.  Co.  143  Mass.  206;  Eussell  v. 
Tillotson,  140  id.  201;  Leary  v.  B.  dk  A.  E.  Co.  139  id.  580; 
Keen  v.  Detroit  C.  (&  B.  Eolling  Mills,  66  Mich.  277;  Eoul 
V.  E.  T.,  V.  &  0.  E.  Co.  85  Ga.  197;  Wormdl  v.  M.  C.  E. 
Co.  79  Me.  397;  Southern  Kan.  E.  Co.  v.  Moore,  49  Kan.  616; 
Johnson  v.  Ashland  Water  Co.  77  Wis.  51;  Corcoran  v.  Mil- 
waukee Gas  Light  Co.  81  id.  191. 

WiNSLow,  J.  Conceding  that  the  evidence  tended  to  show 
actionable  negligence  on  the  part  of  the  defendant,  we  are 
still  forced  to  conclude  that  the  plaintiff  assumed  the  risk, 
and  hence  cannot  recover.  It  is  true  that  the  plaintiff  was 
a  minor,  but  this  fact  does  not  necessarily  make  the  ques- 
tion one  for  the  jury.  Where  the  facts  are  undisputed  and 
the  inferences  certain,  it  may  be  a  question  of  law  for  the 
court.  Casey  v.  C,  St.  P.,  M.  (&  0.  E.  Co.  90  Wis.  113; 
Ilerold  V.  Pfister,  92  Wis.  417.  The  facts  were  undisputed, 
and  the  inferences  certain,  in  the  present  case.  The  plaintiff 
Lad  worked  at  the  machine  in  question,  or  at  a  similar  one, 
for  two  years,  and  knew  all  about  it.  lie  knew  the  danger 
of  a  stick  being  caught  upon  the  revolving  saw  from  recent 
actual  experience,  and  he  had  also  seen  such  things  happen 
in  the  mill  daily,  and  he  says  that  on  that  account  he  was 
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as  careful  as  he  could  be.  He  also  knew  that  there  was  a 
perfectly  safe  way  by  which  the  saw  could  be  cleaned, —  by 
stopping  the  machinery, —  and  he  knew  that  he  was  enti- 
tled to  use  this  method,  and  had  frequently  used  it.  Know- 
ing all  these  facts,  and  possessing  average  intelligence  for 
his  age,  and  having  had  two  years'  experience  in  the  busi- 
ness, there  is  no  escape  from  the  conclusion  that  he  assumed 
the  risk. 

The  promise  to  repair  cannot  be  relied  upon,  because  the 
plaintiff  was  not  compelled  to  use  this  method,  but  had  a 
perfectly  safe  way  in  which  to  do  his  work,  of  which  he 
knew,  but  deliberately  chose  the  dangerous  way,  the  dan- 
gers of  which  he  knew  as  well  as  any  one  could  know. 

The  nonsuit  was  properly  granted. 

By  the  Court. —  Judgment  affirmed. 


Fbiend  Bbos.  Clothing  Company,  Appellant,  vs.  Hulbeet, 
Bespondent. 

Ns>vember££,  ISBJ—Jdnuary  11, 1898, 

Sale  of  chattels:  Rescieeion:  Return  of  consideration:  Application  of 

payments. 

1.  Although  a  vendor  of  chattels  must  ordiuarily  return  or  offer  to  re- 

turn the  consideration  received,  so  as  to  put  the  buyer  in  statu  gwo, 
before  he  can  rescind  the  sale  on  the  ground  of  fraud,  the  rule 
requiring  such  restoration  is,  nevertheless,  equitable  in  its  nature, 
and  does  not  require  the  doing  of  unreasonable  or  impossible 
things,  which  do  not  tend  to  secure  equity  in  the  particular  trans- 
action. 

2.  Where  sales  are  made  upon  credit  at  different  times  through  a 

period  of  several  months,  each  sale  will  be  treated  as  a  separate 
and  distinct  transaction,  for  the  purpose  of  the  rule  requiring  a 
return  of  the  consideration  received  as  a  condition  of  rescinding 
the  sale. 
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8,  Where  the  payments  made  by  the  purchaser  in  such  a  case  did  not 
exceed  the  amount  of  the  first  sale,  each  payment  should  be  ap- 
plied upon  that  purchase,  unless  at  the  time  it  was  made  it  was 
specifically  applied  by  the  purchaser  upon  some  other  purchase. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  R:  G.  Siebecker,  Circuit  Judge.     Eeveracd. 

Ilerman  Grotoj>horst  and  Sami'l  liosendale^  for  the  appel- 
lant. 

R,  D,  Evans^  for  the  respondent,  contended,  inter  alia^  that 
the  modification  of  the  rule  requiring  a  vendor  who  elects 
to  rescind  a  contract  of  sale  to  rescind  in  totOy  adopted  in 
Ehode  Island  and  Nebraska  {Sisson^  Potter  &  Co,  v.  Hilly  18 
E,  I.  212;  Syms  v.  Benner,  31  Neb.  593),  by  which  equitable 
principles  have  been  applied  in  replevin,  is  contrary  to  the 
great  weight  of  authority.  Stsson,  Potter  <&  Co.  v.  Hilly  21 
L.  R  A.  206,  note;  Cobb  v.  Ilatfieldy  46  K  Y.  (Ann.  ed.),  534, 
note;  Gould  v.  Cayuga  Co.  Nat.  Banhy  86  N.  Y  75. 

Cassoday,  C.  J.  The  complaint  alleges,  substantially,  that 
the  plaintiff  is  a  corporation  created  and  existing  under  the 
laws  of  this  state;  that  Fred,  Barney,  and  Otto  Katzky  were 
doing  business  as  copartners,  under  the  firm  name  of  Fred 
Katzliy  &  Bros.,  at  Baraboo;  that  March  29,  1895,  and  at 
various  times  after  that  date  and  up  to  November  5,  1895, 
Katzky  Bros,  stated  to  representatives  of  the  plaintiff,  and  to 
various  mercantile  agencies  which  were  established  for  the 
purpose  of  obtaining  statements  and  information  from  mer- 
chants and  others  desiring  to  obtain  goods  on  credit,  as  a 
basis  of  such  credit,  that  they  (Katzky  Bros.)  were  solvent, 
and  worth  $10,000  over  and  above  all  their  debts  and  liabil- 
ities, and  in  property  not  by  law  exempt  from  execution ; 
that  they  knew  such  statements  would  come  to  the  knowl- 
edge of  the  plaintiff;  that  June  14,  1895,  Katzky  Bros,  cor- 
roborated such  statements,  and  claimed  and  represented  to 
the  plaintiff  that  they  then  were,  as  they  had  theretofore 
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been,  wholly  solvent  —  they  well  knowing  at  the  time  that 
the  previous  statements  so  made  by  them  to  the  mercantile 
agencies  had  come  to  the  knowledge  of  the  plr.intiff ;  that 
relying  upon  the  truth  of  such  statements,  and  believing 
them  to  be  true,  and  on  the  faith  thereof,  and  trusting 
therein,  the  plaintiff,  between  March  29  and  November  5, 
1895,  sold  and  delivered  to  Katzky  Bros,  ready-made  cloth- 
ing, at  various  times  between  said  dates,  upon  credit,  to  the 
amount  and  value  of  §9,349.76,  of  which  Katzky  Bros,  had 
paid  no  part,  except  the  sum  of  $3,752.70,  leaving  due,  un- 
paid, and  owing  to  the  plaintiff  therefor  the  sum  of  $5,597; 
that  such  statements  so  made  by  Katzky  Bros,  were  false 
and  untrue,  and  by  them  known  to  be  so  when  made,  and 
that  they  were  so  made  for  the  purpose  of  cheating  and  de- 
frauding the  plaintiff  out  of  the  value  of  the  said  goods  or 
the  greater  part  thereof,  and  that  the  plaintiff  thereby  was 
cheated  and  defrauded ;  that  said  Katzky  Bros.,  during  all 
said  time,  were  insolvent;  that,  upon  knowledge  of  such 
fraud  coming  to  the  plaintiff,  it  elected  to,  and  did,  rescind 
the  sales,  and  demanded  a  return  of  the  property,  which 
was  refused;  that  thereupon,  and  on  December  20, 1895,  the 
plaintiff  commenced  this  action  to  recover  the  property  de- 
scribed, or  $5,597,  as  the  value  thereof,  in  case  a  delivery 
thereof  could  not  be  had,  together  with  damages  and  costs. 

The  defendant,  as  sheriff,  justified  the  seizure  of  the  goods 
December  16,  1895,  under  and  by  virtue  of  an  execution 
against  F.  Katzky  Bros.,  and  in  favor  of  Marcus  J.  Katzky, 
and  that  he  held  possession  thereof  thereunder,  and  also 
under  and  by  virtue  of  two  certain  attachments  against 
F.  Katzky  Bros., — one  in  favor  of  J.  Emil  Dryfoos,  and  the 
other  in  favor  of  the  Straw-Ellsworth  Manufacturing  Com- 
pany. 

At  the  close  of  the  testimony,  the  court  granted  a  nonsuit 
on  the  sole  ground  that  the  plaintiff  had  not  returned,  nor 
offered  to  return,  the  portion  of  the  purchase  money  paid  ta 
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the  plaintiff  by  F.  Ifatzky  Bros.  From  the  judgment  en- 
tered thereon  accordingly  the  plaintiff  brings  this  appeal. 
In  view  of  the  rulings  of  the  trial  court  mentioned,  and 
for  the  purpose  of  this  appeal,  we  must  assume  that  there 
was  sufficient  evidence  to  take  the  case  to  the  jury  on  the 
questions  of  fraud  and  false  representations  alleged  in  the 
<3omplaint.  The  first  purchase  was  made  March  29,  1895, 
and  amounted  to  $4,133.20.  The  amount  purchased  from 
that  time,  to  and  including  August  1, 1895,  was  only  $222.85. 
The  amount  purchased  in  August  was  $1,964.50.  The 
amount  purchased  in  September  was  $2,171,  and  the  amount 
purchased  after  that  time  was  $858.25,  making  a  total  of 
$9,349.7^.  The  total  amount  paid  and  credited  during  the 
time  (including  $244.50  goods  taken  back,  and  $416  discount) 
was  only  $3,752.50;  that  is  to  say,  $380.70  less  than  the  first 
purchase  of  March  29,  1895.  The  cash  payments  were  as 
follows:  April  20,  1895,  $2,000;  June  25,  1895,  $800;  and 
November  5, 1895,  $500, —  making  the  whole  amount  of  cash 
paid  $3,300.  There  is  evidence  tending  to  prove  that  the 
sales  of  Katzky  Bros.,  during  the  time,  of  the  goods  so  pur- 
<5hased  of  the  plaintiff,  were  $6,674.85;  that  the  goods  re- 
plevied by  the  plaintiff,  at  cost  price,  were  about  $6,000;  and 
that  their  value  was  from  $3,500  to  $3,848.75.  It  is  stipu- 
lated that  the  special  interest  which  the  defendant,  as  sheriff, 
<jlaims  in  the  goods  replevied,  was  $3,445,  and  their  value 
for  all  purposes,  $4,000.  The  real  question  for  determina- 
tion is  whether  the  plaintiff  is  barred  from  recovering  any 
portion  of  the  goods  in  question  or  their  value,  by  reason  of 
its  failure  to  return  or  offer  to  return  the  $3,300  cash  so  re- 
ceived. If  such  are  the  facts,  then  it  is  obvious  that,  during 
the  time  mentioned,  Katzky  Bros,  must  have  sold  of  the 
goods  so  purchased  of  the  plaintiff  to  the  value  of,  at  least, 
$3,349.26.  Beyond  question,  a  fraudulent  sale,  although 
voidable,  is  not  absolutely  void.  So,  as  a  general  rule,  it  is. 
well  established  that  a  party  who  seeks  to  rescind  a  contract 
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of  sale  on  the  ground  of  fraud  must  do  so  in  toto;  that  he 
cannot  affirm  it  in  pa^t,  and  disaffirm  it  as  to  the  residue; 
and  hence,  in  order  to  rescind  in  such  a  case,  the  vendor 
must  return,  or  offer  to  return,  the  consideration  received. 
Weed  V,  Page^  7  "Wis.  503;  Hendricks  v.  Goodrich^  15  Wis. 
679;  HoUenlacTc  v.  Shoyef^  16  Wis.  499;  Grant  v.  Law^  29 
Wis.  99;  ffyslip  v.  French,  52  Wis.  516,  517. 

As  indicated,  we  must  assume,  for  the  purposes  of  this 
case,  that  each  of  the  several  sales  made  by  the  plaintiflF  to 
Katzky  Bros.,  between  April  12, 1895,  and  November  5, 1895, 
inclusive,  was  made  upon  false  representations.  While  the 
representations  upon  which  the  plaintiff  claims  to  have  given 
credit  and  made  the  several  sales  mentioned  are  the  same, 
or  quite  similar,  yet  the  plaintiflf  seems  to  be  fully  justified 
in  contending  that  each  sale  so  made  was  a  separate  and 
independent  transaction.  That  being  so,  it  is  manifest  that 
if  there  was  any  sale  after  the  first,  upon  which  Katzky  Bros, 
made  no  payment,  then  as  to  that  sale  the  plaintiflf  might,, 
in  case  the  evidence  should  warrant,  recover  without  return- 
ing or  oflfering  to  return  the  payment  or  payments  received 
on  other  sales.  Since  the  aggregate  amount  paid  by  Katzky 
Bros,  was  less  than  the  amount  of  their  first  purchase,  we 
perceive  no  good  reason  why  all  such  payments  should  not  be 
applied  upon  such  first  purchase,  unless  it  should  be  made  to 
appear  that  such  payments,  or  some  of  them,  were  specific- 
ally applied  by  Katzky  Bros,  upon  some  other  purchase  at 
the  time  of  making  such  payment.  The  several  sales  should 
be  treated  as  separate  and  independent  transactions.  Costi- 
gan  v.  IlawkinSy  22  Wis.  79 :  Manning  v.  UumpJireys,  3  E.  D. 
Smith,  218;  Miner  v.  Bradley,  22  Pick.  457. 

The  rule  requiring  such  restoration  is  equitable  in  its  nat- 
ure, and  hence  unreasonable  or  impossible  things,  which  do 
not  tend  to  secure  equity  in  the  particular  transaction,  are 
not  required.  Thus:  "A  firm  of  retail  dealers  by  fraudu- 
lent representations  induced  plaintiffs,  wholesale  dealers,  to 
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sell  them  goods.  Goods  were  sold  at  various  dates  during 
the  succeeding  six  months.  For  about  two  thirds  of  the 
goods  notes  were  given.  Some  of  the  earlier  notes  were 
paid,  but  the  remaining  notes  and  the  book  account  were  not 
paid.  The  purchasers  of  the  goods  confessed  judgments  to 
other  creditors,  and  plaintiffs,  having  identified  certain  of 
the  goods  levied  upon,  notified  the  sheriff  that  they  had 
rescinded  the  contract  of  sale  and  claimed  the  goods.  On 
an  interpleader,  the  evidence  tended  to  show  that  the  pur- 
chasers had  received  from  customers  who  had  purchased 
some  of  the  goods  more  than  the  amount  of  the  notes  paid 
to  plaintiffs.  Ileld^  that  plaintiffs  were  not  bound  to  refund 
the  amounts  of  the  notes  paid  to  them,  and  that  a  verdict 
and  judgment  in  their  favor  should  be  sustained."  Sloane 
V.  Shiffer^  156  Pa.  St.  59.  In  another  case  in  the  same  court 
it  has  been  held  that  "  where  goods  are  sold  under  fraudu- 
lent representations,  and  are  all  delivered  under  one  contract 
of  sale,  the  vendors  may  rescind  the  contract  without  tender- 
ing to  the  vendee  the  portion  of  the  purchase  money  paid, 
if  it  appears  that  the  value  of  the  goods  claimed  does  not 
exceed  the  balance  due  the  vendors."  Schojield  v.  Shiffer^ 
156  Pa.  St.  (j^.  To  the  same  effect:  Tootle  v.  First  Nat. 
Bank,  Stt  Neb.  863;  Pearse  v.  Pettis,  47  Barb.  276;  Schoon- 
maker  v,  Kelly^  42  Ilun,  299;  Montgomery  v,  Pickering^  116 
Mass.  227;  Sisson,  Potter  cfc  Co.  v.  Hill,  18  E.  I.  212.  So,  it 
has  been  held  that  where  the  vendee  has,  by  his  own  wrong- 
ful act,  put  it  out  of  the  power  of  the  vendor  to  place  him 
in  statu  quo,  the  vendor  may  rescind  the  sale  without  doing 
so.  Jfasson  v.  Bovet,  1  Denio,  69;  IIammo7id  v.  Pennock,  61 
N.  Y.  145;  Guckenheimer  v.  Angevine,  81  N.  Y.  394;  Wil- 
son V.  Challis,  39  111.  App.  227;  Phenix  Iron  Works  Co,  v. 
McEvony,  47  Neb.  228;  Warner  v.  Vallily,  13  K.  I.  483;  Leo 
V,  Simmons,  65  Wis.  523.  So,  it  has  been  held  that  the  re- 
turn of  the  vendee's  note  taken  by  the  vendor  is  not  neces- 
sarily a  condition  precedent  to  such  rescission.    Hyland  v. 
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BoTin  Mfg.  Co.  92  Wis.  157;  NichoU  v.  Michael,  23  N.  Y. 
^64;  Duval  v.  Mowry,  6  R.  I.  479;  Manning  v,  Albee,  11 
Allen,  520. 

We  have  purposely  refrained  from  discussing  the  facts,  so 
as  not  to  embarrass  a  new  trial.  ' 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Keith  and  others,  Appellants,  ts.  Arthue,  Garnishee,  Ee- 

spondent. 

December  10, 1897 — January  11, 1S98. 

Voluntary  assignment:  Oamishment:  Election  of  remedies:  Estoppel. 

An  insolvent  debtor  made  a  voluntary  assignment  which  was  void 
because  of  the  failure  of  the  assignee  to  sign  the  bond.  PIaintiffs^ 
filed  their  claim  with  the  assignee  without  knowing  of  the  defect 
or  making  any  effort  to  ascertain  their  rights.  Afterwards  a  large 
number  of  other  creditors  also  filed  their  claims.  Subsequently 
plaintiffs  commenced  garnishment  proceedings  against  the  as- 
signee, but  before  the  trial  thereof  the  assignee  was  allowed  to 
sign  the  bond  nunc  pro  tunc  Held  that,  by  becoming  parties  to 
the  assignment  proceedings  and  remaining  such  for  a  consider- 
able length  of  time,  the  plaintiffs  were  estopped  from  maintaining 
the  garnishment  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
-county:  R.  G.  Siebecker,  Circuit  Judge.     Affirmed. 

August  23,  1894,  C.  J.  Arthur  made  an  assignment  to  the 
garnishee,  J.  H.  Arthur,  for  the  benefit  of  creditors.  All 
the  assignment  papers  were  properly  executed  and  filed  so 
as  to  comply  with  the  statutes  of  this  state  respecting  such 
proceedings,  except  that  the  assignee,  by  mistake,  failed  to 
sign  his  bond.  He  supposed  that  the  statutes  had  been  in 
all  respects  complied  with,  and  proceeded  in  good  faith 
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to  assume  and  execute  the  duties  of  the  trust.  On  the  day 
the  assignment  was  executed  the  assignee  notified  plaintiffs, 
who  were  foreign  creditors,  of  the  making  of  the  assign- 
ment. August  26th,  thereafter,  the  statutory  notice  of  the 
assignment  was  sent  to  the  plaintiffs.  September  6th  plaint- 
iffs forwarded  proper  proof  of  their  claim  to  the  assignee, 
which  proof  he  filed  in  the  office  of  the  clerk  of  the  circuit 
court  for  Dane  county,  December  8th.  September  7th  gar- 
nishment proceedings  were  commenced  against  the  assignee 
by  several  creditors  upon  the  ground  that  the  assignment 
was  void  for  the  failure  to  sign  the  bond,  as  aforesaid.  At 
the  time  of  forwarding  the  claim  as  aforesaid,  plaintiffs  did 
not  know  of  the  defect  in  the  assignment,  in  that  there  was 
a  failure  of  the  assignee  to  sign  the  bond.  September  12th 
they  were  informed  of  such  defect  and  immediately  applied 
to  the  assignee  by  telegraph  to  return  their  proof,  and  also 
immediately  directed  the  commencement  of  an  action  against 
the  assignor  for  the  recovery  of  their  debt,  and  that  the  as- 
signee be  garnished.  Before  the  commencement  of  the  trial 
of  the  garnishment  action  plaintiffs  requested  permission  of 
the  court  to  withdraw  their  proof  of  claim,  which  request 
was  not  allowed.  The  trial  of  other  garnishee  actions  re- 
sulted in  judgments  against  the  assignee  upon  the  ground 
that  the  assignment  was  void  for  failure  to  sign  the  bond. 
September  13th  the  circuit  court  permitted  the  bond  to  be 
signed  nunc  pro  tunc,  not,  however,  to  interfere  with  the 
rights  of  parties  who  had  theretofore  commenced  garnish- 
ment actions. 

The  result  of  the  trial  was  that  the  court  found  as  facts 
the  making  of  the  assignment,  the  failure  to  sign  the  bond, 
the  subsequent  signing  thereof,  the  filing  of  the  claim  by 
plaintiffs,  and  the  filing  of  a  large  number  of  other  claims 
by  creditors,  as  before  stated.  As  a  conclusion  of  law  the 
court  found  that  the  plaintiffs  became  parties  to  the  assign- 
ment by  filing  their  claim,  and  could  not  thereafter  im- 


Digitized  by 


Google 


Wis.]  JAIOJAET  TEEM,  189S.  191 

Keith  and  others  vs.  Arthur. 

peach  it;  that  as  to  them  the  assignment  was  valid  notwith- 
standing the  defect  in  the  bond.  Judgment  was  rendered 
against  plaintiffs  and  in  favor  of  the  garnishee  for  costs 
accordingly,  and  plaintiffs  appealed. 

For  the  appellants  there  was  a  brief  by  Luse  cfe  Wait^  and 
oral  argument  by  L.  K.  Luse,  They  contended,  inter  aliay 
that  knowledge  of  the  facts  is  as  necessary  an  element  in 
this  case  to  bring  about  an  estoppel  as  in  any  other.  A 
reference  to  the  cases  cited  in  Boynton  Furnace  Co,  v.  Sor- 
enseuy  80  Wis.  594,  will  disclose  that  they  were  decided 
squarely  with  reference  to  the  knowledge  of  the  parties. 
See  Cavanaghv,  Morrow^  67  How.  Pr.  242;  Estate  of  BurTce^ 
1  Parson,  Sel.  Eq.  Cas.  (Pa.),  470;  Bishop,  Insolvent  Debt- 
ors (3d  ed.),  §  250;  Van  Neat  v.  Toe,  1  Sandf.  Ch.  4.  See, 
also,  Talcott  v.  Hess,  4  K  Y.  St.  Kep.  62;  ScKojkld  v.  Scott, 
20  id.  815;  Turn^y  v.  Van  Gelder,  68  Hun,  481. 

For  the  respondent  there  was  a  brief  by  Bashford,  Ayl- 
ward  &  Spensley,  and  oral  argument  by  li.  M.  Bashford. 

Marshall,  J.  The  delivery  of  plaintijBFs'  claim  to  the  as- 
signee constituted  a  written  acceptance  of  the  benefits  of 
the  trust.  They  had  an  election  of  remedies.  Having  ex- 
ercised such  election  by  accepting  the  obligation  of  the  as- 
signee to  administer  the  trust  under  the  assignment  for  their 
benefit,  they  thereby  waived  any  and  all  other  remedies  in- 
consistent therewith.  This  court  has  so  frequently  spoken  on 
that  subject  that  there  is  little,  if  anything,  additional  that 
can  be  said  in  regard  to  it.  The  principal  cases  where  the 
matter  has  been  considered  are  cited  in  the  briefs  of  coun- 
sel. Litthjohn  V.  Turner,  73  Wis.  113;  Lawson  v.  Stacy ^  82 
Wis.  303;  Boynton  Fu^rnace  Co.  v.  Sorenseii,  80  Wis.  594. 
Where  the  waiver  is  made  w:ith  knowledge  of  the  facts,  it 
works  an  estoppel  and  cannot  be  relieved  against  at  all,  any 
more  than  one  can  be  relieved  of  the  consequences  of  delib- 
erately, with  knowledge  of  the  facts,  entering  into  any  other 
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contract  in  writing.  But  if  the  position  of  an  accepting 
beneficiary  be  otherwise  assumed  by  a  creditor  to  his  preju- 
dice, it  is  unquestionably  within  the  power  of  the  court  to 
relieve  him  from  the  situation  on  a  proper  showing  suffi- 
cient to  warrant  it  on  some  ground  of  equity;  though  if  the 
application  therefor  be  delayed  till  it  would  work  injury  to 
others  to  grant  it,  whose  condition  in  that  regard  may  have 
been  influenced  b}''  the  conduct  of  the  applicant,  then  it 
should  be  denied. 

Applying  the  foregoing  to  this  case,  it  appears  that  a 
large  number  of  creditors  had  filed  their  claims  after  plaint- 
iffs filed  theirs.  There  was  a  mutual  interest  on  the  part 
of  all  such  creditors  to  sustain  such  assignment,  and  they 
probably  were  influenced  more  or  less  by  the  conduct  of 
each  other,  in  accepting  the  trust.  There  is  nothing  to  show 
that  plaintiffs  made  any  effort  whatever  to  inform  them- 
selves in  regard  to  their  rights  before  filing  their  claim, 
while  the  means  of  knowledge  was  open  to  them.  Under 
such  circumstances,  especially  in  view  of  the  legislative  and 
judicial  policy  of  this  state  to  sustain  assignments,  the  court 
could  not  properly  have  relieved  the  plaintiffs  from  the  ac- 
ceptance of  the  Jbrust,  f or  the  mere  purpose  of  enabling  them 
to  seek  a  preference  over  other  creditors  by  attacking  the 
assignment,  even  if  a  proper  application  had  been  made  in 
the  assignment  proceedings  for  such  relief  before  the  com- 
mencement of  this  action,  which  was  not  the  case.  The 
finding  and  judgment  of  the  circuit  court,  that  plaintiffs 
were  estopped  from  the  commencement  and  prosecution  of 
the  garnishee  action  by  reason  of  their  conduct  in  becom- 
ing parties  to  the  assignment  proceedings  and  remaining 
such  for  a  considerable  length  of  time,  must  be  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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Hall,  RespQndent,  vs.  Hall  and  wife,  imp.,  Appellants. 

December  10, 1897— January  11, 1898, 

Estates  of  decedents:  Judgment:  Mistake:  Correction  of  record. 

Upon  final  settlement  of  the  estate  of  a  testator  there  was  no  contest 
or  dispute  concerning  the  construction  of  the  will,  but  it  was 
understood  and  agpreed  by  counsel  for  the  executors,  the  guardian 
ad  litem  for  the  remainderman,  and  the  county  judge  that  the 
order  assigning  the  residue  should  be  substantially  in  the  language 
of  the  will,  and  a  judgment  to  that  effect  was  orally  announced 
and  rendered;  but  by  inadvertence  or  mistake  the  judgment  as 
drawn  by  the  attorneys  for  the  executors  and  actually  signed  and 
entered  was  substantially  different,  the  life  tenant  being  given 
more  apparent  authority  with  reference  to  the  disposal  of  the 
corpus  of  the  estate.  Held,  that  the  record  could  be  corrected, 
upon  application  of  the  remainderman  after  the  death  of  the  life 
tenant,  so  as  to  conform  to  the  judgment  actually  pronounced 
and  rendered. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
R.  G.  SiEBEOKER,  Circuit  Judge.     Affirmed. 

In  1896  the  plaintiff  presented  to  the  county  court  a  peti- 
tion, setting  up  in  effect  the  following  facts: 

One  George  Hall  died  in  Dane  county,  January  13,  1883, 
testate.  Such  proceedings  were  had  that  March  16,  1883, 
the  will  of  the  deceased  was  duly  approved  and  admitted  to 
probate  in  and  by  the  county  court,  and  Samicel  Hall  and 
Henry  Marsden,  of  Albion,  were  duly  appointed  executors 
thereof.  By  the  will  he  gave,  devised,  and  bequeathed  to 
his  wife,  Sarah  Hall,  all  his  personal  property  for  life,  with 
the  remainder  to  his  nephew,  the  plaintiff,  son  of  his  brother, 
Sa/mttel  IlaU^  subject  to  the  bequest  to  his  wife's  niece, 
Eunice  Noble,  of  $500,  to  be  paid  to  her  in  case  she  survived 
his  wife.  Subject  to  such  bequest,  he  thereby  gave,  devised, 
and  bequeathed  the  use,  rent,  and  profits  of  all  his  real  es- 
tate to  his  wife,  Sarah,  to  have,  hold,  and  dispose  of  during 
Vol.  98— 13 
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her  life  in  such  manner  as  she  should  deem  proper,  and 
thereby  authorized  and  empowered  her  to  mortgage,  grant, 
bargain,  sell,  and  conA'^ey  any  and  all  of  said  real  estate  at  any 
time  during  her  life  when  she  deemed  it  necessary  and  proper 
for  her  to  do  so,  and  provided  tjiat  all  mortgages  and  con- 
veyances by  her,  executed  in  due  form  of  law,  should  have 
all  the  force  and  effect  that  they  would  if  made  by  himself. 
Subject  to  such  provision,  he  thereby  gave,  devised,  and  be- 
queathed all  his  real  estate  which  he  then  had  or  might 
thereafter  acquire,  not  disposed  of  by  his  wife,  to  the  plaint- 
iflF,  who  was  to  take  the  same  subject  to  all  liens,  mortgages, 
and  incumbrances  his  wife  might  impose  thereon  in  her  life- 
time ;  and  he  also  gave  and  bequeathed  all  other  estate  that 
his  wife  might  leave  at  her  decease  to  the  plaintiflF,  subject 
to  the  foregoing  provisions. 
The  executors  duly  qualified  as  such.    On  N'ovember  13, 

1883,  they  filed  their  final  account  as  executors,  together 
with  their  petition,  setting  forth  that  the  estate  was  settled, 
and  praying  for  judgment  adjusting  and  allowing  the  ac- 
counts and  assigning  the  residue  of  the  estate  to  the  persons 
entitled  thereto.  Thereupon  an  order  was  made  by  the  court, 
dated  on  that  day,  directing  that  the  accounts  be  examined 
and  adjusted,  and  the  matters  of  the  petition  be  decided,  at 
the  January  term  of  the  county  court  for  1884,  and  that  no- 
tice thereof  be  given.  Such  petition  for  the  settlement  of 
the  accounts  and  the  assignment  of  the  estate  contained 
no  reference  to  any  uncertainty  in  the  meaning  of  the  will, 
or  to  a  construction  thereof,  and  no  prayer  for  the  construc- 
tion thereof;  and  the  order  for  the  hearing  thereof  contained 
no  reference  to  the  construction  of  the  will.    On  January  4, 

1884,  an  order  was  made  by  the  county  court  appointing 
John  M.  Olin  guardian  ad  litem  of  the  plaintiflf,  who  was 
then  a  minor,  aged  about  fourteen  years,  to  appear  for  him 
and  protect  his  rights  and  interests  in  relation  to  the  settle- 
ment of  and  assignment  of  the  residue  of  the  estate.    Olin 
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on  that  day  filed  his  consent,  in  writing,  to  act  as  such.  On 
January  4,  18S4,  a  judgment  was  entered  therein  to  the  ef- 
fect that  after  paying  all  expenses,  and  deducting  hay  and 
grain  consumed  by  the  widow  on  the  farm,  and  the  furniture, 
^vearing  apparel,  live  stock,  and  farming  implements  held  by 
her,  they  had  on  hand,  in  notes  and  mortgages,  $2,175,  and 
cash,  $578.34;  making  in  all,  $2,753.34.  Thereupon  it  was 
considered  and  adjudged  that  the  account  of  the  executors 
be,  and  the  same  was  thereby,  allowed,  as  stated,  and  that 
all  the  residue  of  the  personal  estate  be,  and  the  same  was 
thereby,  assigned  to  said  Sarah,  pursuant  to  the  provisions 
of  the  will,  to  have,  hold,  and  dispose  of,  in  her  lifetime,  in 
such  manner  as  she  should  see  fit;  and  the  remainder  was 
thereby  assigned  to  the  plain tifif,  subject  to  the  payment  to 
Eunice  Noble,  in  case  she  survived  the  widow,  of  $500;  and 
it  was  further  adjudged  that  all  the  use,  rents,  and  profits  of 
the  real  estate  belonging  to  the  estate  be,  and  the  same  were 
thereby,  assigned  to  the  said  Sarah,  to  have,  hold,  and  dis- 
pose of,*  in  her  lifetime,  in  such  manner  as  she  shpuld  deem 
proper;  and  it  was  further  ordered  and  adjudged  that,  in 
case  Eunice  Noble  should  survive  Sarah,  then  in  that  case 
there  should  be  paid  to  her,  upon  the  decease  of  Sarah,  $500 
out  of  the  estate,  and  the  same  was  thereby  made  a  lien  on 
the  real  estate,  but  to  cease  and  be  divested  in  case  she  should 
not  so  survive;  and  it  was  further  ordered  and  adjudged 
that,  subject  to  the  contingent  payment  of  $500  as  afore- 
said, and  subject  to  the  rights  of  Sarah,  mentioned,  and  sub- 
ject also  to  all  mortgages,  liens,  Tind  incumbrances,  and  to 
all  grants  and  conveyances  the  said  Sarah  might  make  of, 
or  impose  upon,  said  real  estate  during  her  lifetime,  the  said 
real  estate  was  thereby  assigned  to  the  plaintiff,  but  he  was 
to  take  the  same  subject  to  all  liens,  mortgages,  and  incum- 
brances which  the  said  Sarah  might  impose  thereon  in  her 
lifetime. 
At  the  time  of  the  hearing  of  the  accounts  and  the  peti- 
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tion  for  the  settlement  thereof,  and  before  the  entry  of  said 
judgraent,  the  question  as  to  what  was  the  true  intent  and 
meaning  of  the  will  was  brought  up  between  the  court, 
counsel,  and  guardian  ad  litem^  and,  without  arriving  at  any 
conclusion  on  that  subject,  it  was  decided  that  such  judg- 
ment should  be  so  framed  as  to  express  the  language  of 
the  will ;  and  the  court  thereupon  rendered  and  orally  pro- 
nounced judgment  settling  the  accounts  of  the  executors  in 
the  manner  stated,  and  assigned  the  residue  of  the  estate  in 
the  language  of  the  will,  substantially;  and  it  was  alleged 
that  it  was  not  the  intention  of  the  county  court,  in  the  ren- 
dition of  such  judgraent,  nor  of  the  executors,  nor  of  their 
counsel,  por  of  the  guardian  ad  litem^  that  such  judgraent 
should  in  any  manner  define  the  meaning  of  the  provisions 
of  the  will,  but  that  such  judgraent  should  state  the  language 
of  the  last  will  and  testament,  leaving  the  construction  thereof 
open  for  further  adjudication  in  case  any  question  should 
ever  arise  with  respect  to  the  true  intent  and  meaning  thereof, 
and  that  the  entry  of  judgment  in  language  diflfereYit  from 
the  judgraent  actually  pronounced  and  rendered  orally  by 
the  court  was  a  mistake  upon  the  part  of  the  attorney  for 
the  executors,  who  drafted  the  judgraent;  and  that,  at  the 
time  of  signing  and  entry  of  judgment,  it  was  understood  by 
the  court,  the  guardian  ad  litem^  the  executors,  and  their  at- 
torney, that  such  judgment,  as  drawn  and  entered,  in  all 
respects  conformed  to  the  judgment  as  actually  pronounced, 
and  fully  expressed  all  of  the  material  language  of  such  last 
will  and  testament. 

Said  Sarah  Hall  afterwards  became  Sarah  Gillett,  and  died 
September  4, 1895.  Up  to  the  time  of  her  death  she  used 
and  enjoyed  all  the  residue  of  the  personal  estate,  and  all 
of  the  real  estate,  except  as  hereinafter  stated.  On  July  30, 
1889,  the  said  Sarah,  without  any  consideration  therefor, 
and  by  undue  influence,  and  when  she  was  mentally  incom- 
petent to  do  business,  conveyed  by  warranty  deed  a  large 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1898.  197 

Hall  vs.  Hall  and  wifa 

portion  of  the  real  estate  in  question,  of  the  value  of  several 
thousand  dollars,  to  Samuel  Hal\  who  took  and  recorded 
the  same  with  full  knowledge  of  the  rights  of  the  widow 
under  the  will.  On  September  12,  1890,  the  said  Sarah, 
without  any  consideration  therefor,  conveyed  by  warranty 
deed,  reciting  a  consideration  of  $4,000,  a  large  portion  of 
the  other  real  estate  in  question  to  one  Thomas  North,  who 
received  and  recorded  the  same  with  full  knowledge  of  her 
rights  under  the  will.  North  gave  back  an  instrument  in 
writing  in  respect  to  the  disposition  and  proceeds  of  the 
land.  On  April  25, 1885,  the  said  Sarah,  without  any  con- 
sideration, conveyed  to  the  Methodist  Episcopal  Church  four 
acres  of  the  other  lands  in  question,  and  the  church  took  and 
recorded  the  conveyance  with  full  knowledge  of  the  rights 
of  said  Sarah  under  the  will.  Sarah  died  testate,  and  her 
last  will  and  testament  was,  November  6, 1895,  admitted  to 
probate,  and  Thomas  North  was  appointed  sole  executor 
thereof,  and  duly  qualified  as  such.  Several  of  the  legatees 
named  in  her  will  were  represented  by  an  attorney  residing 
in  Madison;  others  were  residents  of  Dane  and  Jefferson 
counties.  Such  executor.  North,  had  imposed  no  liens  upon, 
and  made  no  conveyance  of,  any  of  the  real  estate  derived 
from  George  Hall,  deceased. 

On  October  12,  1895,  an  action  of  ejectment  was  com- 
menced by  the  plaintiff  in  the  circuit  court  against  Samuel 
Hall  and  wife  for  the  recovery  of  the  land  so  conveyed  to 
him;  and  October  25,  1895,  the  plaintiff  commenced  an  ac- 
tion against  Thomas  North  and  Samuel  Hall  for  the  recov- 
ery of  the  land  so  conveyed  to  North;  both  actions  being 
then  pending.  It  was  further  alleged  that  it  did  not  come 
to  the  attention  of  the  plaintiff's  attorneys  until  March  1, 
1896,  that  there  was  a  discrepancy  between  the  provisions 
of  the  will  of  George  Hall  and  the  provisions  of  such  judg- 
ment so  entered,  assigning  and  distributing  the  estate  of 
George  Hall;  that  the  plaintiff  had  no  knowledge  of  such 
discrepancy  until  March  6,  1896,  when  his  attention  was 
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called  to  the  same  by  his  attorneys;  that  he  had  long  been 
familiar  with  the  terms  of  the  will  of  George  Hall,  deceased, 
and  had  always  understood  that  the  judgment  entered  in 
the  settlement  of  his  estate  followed  the  terms  of  the  will, 
and  that  his  rights  in  and  to  the  estate  of  George  Hall  were 
fully  protected  by  the  judgment;  that,  as  Sarah  had  an  es- 
tate for  life,  there  was  no  occasion  for  him  to  investigate 
the  matter  until  her  death ;  and  that  no  rights  had  become 
vested  to  the  prejudice  of  the  granting  of  the  prayer  of  the 
petition. 

Wherefore  the  plaintifif  prayed  that  such  mistake  in  the 
entry  of  the  judgment  of  January  4,  1884,  be  corrected  so 
that  the  judgment  should  conform  to  the  judgment  actually 
rendered  and  pronounced  by  the  court  as  stated,  etc. 

Thereupon,  Samuel  Hall  and  wife  moved  the  court  to  dis- 
miss the  petition  for  the  reason  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  or  to  entitle  the 
petitioner  to  the  remedy  demanded,  or  to  any  remedy  what- 
soever, and  for  other  reasons.  An  order  was  made  by  the 
county  court,  overruling  such  motion  of  Samuel  HaU  and 
wife,  and  deciding  the  issues  raised  by  the  answer  of  other 
parties  in  favor  of  the  plaintiff,  and  an  appeal  was  taken  to 
the  circuit  court  from  such  order;  and,  upon  hearing  such 
appeal,  it  was  ordered  that  the  motion  of  Samuel  HaU  and 
wife  to  dismiss  the  petition  be,  and  the  same  was  thereby, 
overruled  and  denied,  and  that  the  general  demurrer  so  con- 
tained in  the  answer  of  the  other  parties  to  the  petition  be, 
and  the  same  was  thereby,  overruled.  From  such  part  of 
that  order  as  denies  and  overrules  the  motion  of  Samuel  HaU 
and  wife  to  dismiss  the  petition  for  the  correction  of  the 
final  judgment  entered  in  the  matter  of  the  estate  of  George 
Hall,  deceased,  Samuel  Hall  and  wife  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  R,  M.  La  FoUette 
and  G.  E,  Hoe^  and  oral  argument  by  Mr.  Roe. 

For  the  respondent  there  was  a  brief  by  Olin  dB  Butler^ 
and  oral  argument  by  H  L.  Butler. 
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Cassoday,  C.  J.  For  the  purposes  of  this  appeal  we  shall 
assume  that  the  will  of  George  Hall,  deceased,  only  gave  to 
his  widow,  Sarah,  a  life  estate  in  his  property,  whether  real 
or  personal,  and  that,  subject  to  such  life  estate  and  a  be- 
quest mentioned,  he  thereby  gave  the  remainder  of  his  estate, 
both  real  and  personal,  to  his  nephew,  the  petitioner  and 
plaintiff  herein.  That  will  was  admitted  to  probate  March 
6,  1883.  Such  probate  of  the  will  was  "  conclusive  as  to  its 
due  execution."  E.  S.  sec.  2294.  The  statute  provides  that 
after  the  payment  of  the  debts,  funeral  charges,  and  all  ex- 
penses, and  certain  allowances,  "  the  county  court  shall,  by 
an  order  or  judgment,  assign  the  residue  of  the  estate,  if 
any,  to  such  other  persons  as  are  ly  law  entitled  to  the  same. 
In  such  order  or  judgment,  the  court  shall  name  the  per- 
sons and  the  part  to  which  each  shall  be  entitled.  Such 
persons  shall  have  the  right  to  recover  their  respective 
.shares  from  the  executor  or  administrator,  or  from  any  per- 
son having  the  same."  E.  S.  sec.  3940.  "  The  statute  gives 
the  county  court,  on  final  settlement  of  the  estate,  ample 
authority  to  assign  the  residue  to  such  persons  as  are  by  law 
entitled  to  the  same.  .  .  .  The  statute  manifestly  in- 
tends that  the  order  of  assignment  shall  operate  to  transfer 
the  legal  title  of  the  personal  property  to  the  persons  therein 
named.  It  has  in  law  really  the  same  effect  as  an  order  of 
distribution."  Ford  v.  Smithy  60  Wis.  225.  In  fact,  it  seems 
to  be  the  way  especially  provided  by  statute  for  a  legatee 
or  heir  at  law  to  acquire  title  to  personal  property.  The 
legal  title  to  such  property,  upon  the  death  of  the  owner, 
goes  to  the  executor  or  administrator.  "In  any  case,"  said 
Eyan,  C.  J.,  "  when  title  to  personalty  comes  to  legatee  or 
distributee,  it  comes  f rpm  the  executor  or  administrator,  not 
from  the  testator  or  ancestor."  Estate  of  Kirkendall^  43 
"Wis.  179 ;  Mui^Ky  v,  Hajirahan^  50  Wis.  490 ;  Marshall  v, 
Pinkham,  52  Wis.  573;  Melrns  v.  Pfister,  59  Wis.  192;  Mil- 
ler V.  Tracy ^  86  Wis.  333. 
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Upon  the  record  presented,  we  must  assume  that  the  facts 
stated  in  the  petition  are  all  true  and  can  be  established  by 
competent  evidence.  This  being  so,  it  is  manifest  that  at  the 
time  of  settling  the  estate  there  was  no  contest  nor  dispute 
about  the  true  construction  of  the  will;  that  it  was  agreed 
and  understood  by  counsel  for  the  executors,  the  guardian 
ad  litem  for  the  plaintiff,  and  the  judge  of  the  county  court, 
that  the  order  or  judgment  assigning  the  property  as  pro- 
vided by  the  statute  cited  should  be  substantially  in  the  lan- 
guage of  the  will;  and  that  the  same  was  so  orally  announced 
and  rendered,  but  that  by  some  inadvertence,  misconception, 
or  mistake,  the  order  and  judgment,  as  drawn  by  the  attor- 
ney for  the  executors  and  actually  signed  and  entered,  were 
substantially  diiferent,  and  gave  the  widow  at  least  appar- 
ent authority  to  dispose  of  the  whole  estate,  regardless  of 
her  necessities  or  comfort.  The  plaintiff  at  that  time  was 
only  fourteen  years  of  age.  He  learned  that  he  was,  under- 
the  will,  only  entitled  to  what  remained  after  the  death  of 
the  widow.  She  did  not  die  until  September  4,  1895.  As- 
suming the  facts  to  be  as  alleged,  we  are  constrained  to  hold 
that  they  authorize  the  correction  of  the  order  and  judg- 
ment so  that  the  same  will  conform  to  the  one  actually 
pronounced  and  rendered.  This  ruling  is  supported  by  nu- 
merous adjudications  of  this  court.  Estate  of  Leavens^  65  "Wis. 
440;  Beem  v.  Eimlerly,  72  Wis.  344;  Estate  of  O'Neill,  90 
Wis.  480.  Especially  should  this  be  so  as  to  the  real  estate. 
The  statute  provides  that,  upon  a  will  being  admitted  to 
probate,  a  duly  attested  copy  thereof,  and  of  the  probate 
thereof,  may  be  recorded  in  the  register's  office,  as  a  muni- 
ment of  title  of  the  lands,  or  any  interest  therein,  thereby 
devised.  E.  S.  sec.  2296.  The  statute  also  provides  that 
"  every  devise  of  land  in  any  will  shall  be  construed  to  con- 
vey all  the  estate  of  the  devisor  therein,  which  he  could  law- 
fully devise,  unless  it  shall  clearly  appear  by  the  will  that 
the  devisor  intended  to  convey  a  less  estate."    E.  S.  sec.  2278. 
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Under  this  statute  this  court  has  repeatedly  held  that  a  re- 
siduary devisee  takes  at  once,  on  the  death  of  the  testator, 
all  real  estate  devised  to  him,  subject  only  to  the  intervening 
life  estate.  In  re  Estate  of  Pierce^  56  Wis.  560;  Scott  v. 
West,  63  Wis.  570;  Prickett  v.  Mucky  74  Wis.  205;  Biles  v. 
Atleey  90  Wis.  72.  Whether  title  to  land  so  vested  in  a  devisee 
by  the  plain  and  unambiguous  language  of  a  will  can  be  sub- 
sequently divested  by  an  order  of  the  county  court,  under 
sec.  3940,  R  S.,  is  a  question  not  necessarily  involved,  and 
upon  which  we  express  no  opinion.  See  Puth  v.  Oherbrunner, 
40  Wis.  238;  Appeal  of  Schooner ,  41  Wis.  260;  Jones  u  Rob- 
erts, 84  Wis.  471;  WiU  of  Hess,  97  Wis.  244. 
By  the  Cov/rL —  The  order  of  the  circuit  court  is  affirmed. 


Beooh,  Respondent,  vs.  Reooh,  Appellant 

December  10, 1897  — January  11, 1898. 

Vendor  and  purchaser  of  land:  Agreement  to  support:  Besdssion:  Suf- 
fici^ncy  of  evidence. 

In  an  action  by  an  aged  person  to  rescind  a  conveyance  of  land  made 
to  his  son  in  consideration  of  an  agreement  to  pay  a  certain  an- 
nuity and  to  furnish  living  rooms  and  provisions  for  himself  and 
wife  during  their  lives,  findings  of  the  trial  court  that  there  had 
been  a  substantial  breach  of  the  agreement  on  the  part  of  the  de- 
fendant, entitling  the  plaintiff  to  the  relief  asked,  are  hdd  to  be 
sustained  by  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebeokee,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Bashford,  Ayl- 
ward&  Spensley,  and  oral  argument  by  R,  M,  Bashford. 

0.  S.  Martin,  for  the  respondent. 
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"WiNSLoW,  J.  This  is  an  action  in  equity,  commenced  in 
December,  1896,  by  an  aged  father  against  his  son,  to  rescind 
a  conveyance  of  real  estate.  The  conveyance  was  a  volun- 
tary one,  made  January  29, 1894,  with  an  expressed  consid- 
eration in  the  deed  of  $2,500,  but  really  in  consideration  only 
of  a  written  contract  simultaneously  made  by  the  son  agree- 
ing to  pay  his  father  $60  per  year  besides  furnishing  pro- 
visions for  the  subsistence  of  his  father  and  mother  and 
certain  rooms  for  their  living  during  their  lives  in  the  dwell- 
ing house  situated  upon  the  land.  There  is  no  dispute  as  to 
the  fact  that  the  son  failed  to  pay  the  money  annuity,  and 
also  failed  to  furnish  provisions  and  house  room  after  the 
accidental  destruction  of  the  dwelling  house  by  fire  Septem- 
ber 23, 1896;  but  it  was  claimed  by  the  defendant  that  there 
was  an  oral  arrangement  made  between  himself  and  his 
father  to  the  effect  that  he  was  not  to  pay  the  $60  annuity 
until  he  had  paid  up  a  mortgage  of  $400  on  the  farm,  or 
rather,  perhaps,  that  he  was  to  pay  the  annuity  by  making 
payments  upon  the  mortgage,  which  he  claimed  he  had  done. 
Defendant  also  claimed  that  after  the  fire  which  destroyed 
the  house  and  furniture  there  were  circumstances  which,  in 
equity,  excused  him  for  his  failure  to  furnish  provisions  and 
house  room  during  the  time  preceding  the  commencement 
of  the  action,  and  that  he  was  preparing  to  perform  his  con- 
tract duty  as  rapidly  as  possible.  The  circuit  court  found 
against  the  defendant  to  the  effect  that  there  was  no  parol 
contract,  and  that  the  defendant  had  substantially  breached 
the  written  contract  as  claimed  by  the  plaintiff,  and  hence 
that  the  plaintiff  was  entitled  to  rescission  thereof. 

The  findings  of  fact  are  supported  by  sufficient  evidence, 
and  upon  familiar  principles  we  cannot  disturb  them.  They 
bring  the  case  within  the  rule  laid  down  in  Bogie  v.  Bogicy 
41  Wis.  209,  and  followed  in  numerous  cases  since  that  case, 
and  justified  the  court  in  rescinding  the  original  conveyance. 

By  the  Court. —  Judgment  affirmed. 
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Lewis,  Kespondent,  vs.  Thb  American  Savings  &  Loan 
Association  and  others,  Eespondents,  and  Hale,  Eo- 
ceiver,  Appellant. 

December  11, 1897— January  11, 1898. 

Foreign  building  and  loan  associations:  Deposit  of  securities  with  state 
treasurer:  Ultra  vires:  Application  of  proceeds  after  insolvency: 
Receivers:  Constitutional  law:  Waiver, 

1.  The  direcfors  of  a  foreign  building  and  loan  association  constituted 
the  state  treasurer  a  depository  "for  the  purpose  of  temporary 
convenience  in  complying  with  the  laws  of  Wisconsin  in  regard 
to  the  deposit  of  securities,"  and  resolved  to  "  comply  with  the 
Wisconsin  law  as  soon  as  possible."  Shortly  thereafter  oflScers  of 
the  association  deposited  with  said  treasurer  over  $100,000  of  its 
securities,  and  the  association  received  a  license  to  do  business  in 
this  state.  Sees.  2014a,  20146,  S.  &  B.  Ann.  Stats.,  un^ler  which  the 
deposit  was  made,  provided  that  said  treasurer  should  hold  the 
securities  so  deposited  in  trust  until  all  shares  held  by  residents 
of  this  state  had  been  fully  redeemed,  and  until  the  contracts  and 
obligations  of  the  association  to  persons  and  members  residing  in 
this  state  had  been  fully  performed  and  discharged.  When  the 
first  deposit  was  made  the  articles  of  incorporation  of  the  associa- 
tion authorized  the  directors  to  dispose  of  its  mortgages  as  pro- 
vided by  the  by-laws,  but  no  by-law  on  that  subject  had  been 
passed.  Within  a  few  months  the  articles  were  amended  so  as  to 
prohibit  the  association  from  disposing  of  its  mortgages.  Said 
articles  also  provided  that  the  directors  might  enter  into  such 
contracts  and  agreements  and  appoint  such  agents  as  they  may 
deem  for  the  best  interest  of  its  affaira  The  statutes  of  its  dom- 
icile authorized  such  associations  to  deposit  their  securities  in 
other  states  for  the  purpose  of  obtaining  permission  to  enter  and 
do  business  therein,  and  contained  provisions  regulating  such  trans- 
fers, apparently  designed  to  facilitate  the  convenient  using  and  ti  ac- 
ing  of  the  securities  deposited  for  that  purpose.  The  deposits  were 
changed  or  renewed  from  time  to  time  as  occasion  required,  and 
a  new  license  granted  from  year  to  year.  The  association  became 
insolvent,  and  a  receiver  was  appointed  for  it  in  the  state  of  its 
domicile.  Thereafter  plaintiff,  a  resident  shareholder,  procured 
the  appointment  of  a  receiver  in  this  state  for  the  purpose  of  se- 
•questrating  the  securities  deposited  with  the  state  treasurer  and 
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distributing  the  proceeds  among  resident  shareholders.  To  this 
action  the  first-mentioned  receiver  was  made  a  party,  and  he  ap- 
peared and  claimed  the  securitiea    Held: 

(1)  That  the  securities  would  be  presumed  to  have  been  depos- 
ited in  a  bona  fide  attempt  on  the  part  of  the  association  to  com- 
ply witH  the  laws  of  this  state. 

(2)*That  the  failure  of  the  association  to  comply  with  the  statu- 
tory provisions  of  the  state  of  its  domicile  in  making  such  deposit 
did  not  render  the  transfer  void,  compliance  with  such  provisions 
having  been  intended  as  a  matter  of  local  administration  merely, 
and  not  as  a  condition  precedent  to  the  right  to  make  it. 

(8)  That  such  deposit  was  within  the  lawful  power  of  the  asso- 
ciation as  represented  by  its  directors,  and  the  action  of  the  di- 
rectors in  making  it  was  binding  upon  the  association  and  all  its 
members,  to  the.  extent  and  according  to  the  terms  of  the  statute 
under  which  it  was  made. 

(4)  That  the  receiver  appointed  in  this  state  was  entitled  to  re- 
tain and  sell  or  collect  the  isecurities,  and  apply  the  proceeds  to 
the  redemption  in  full  of  all  shares  held  by  residents  of  this  state 
and  to  the  performance  and  discharge  of  all  the  association's  con- 
tracts and  obligations  to  members  and  persons  residing  herein, 
the  residue  if  any  to  be  turned  over  to  the  foreign  receiver. 

(5)  That  the  corporation  and  its  stockholders  had  waived  the 
right  to  question  the  validity  of  the  trust,  or  the  constitutionality 
of  sees.  2014a,  20146,  S.  &  B.  Ann.  Stats.,  on  the  ground  that  they 
impaired  the  obligation  of  contracts,  even  though  in  case  of  in- 
solvency a  preference  was  thereby  secured  to  resident  shareholders. 

2.  The  legislature  has  power  to  pass  laws  for  the  protection  of  its  citi- 
zens against  irresponsible  foreign  corporations  by  requiring  them,, 
as  a  condition  precedent  to  transacting  business  in  this  state,  to 
deposit  securities  in  trust  for  the  redemption  of  their  obligations 
to  persons  residing  herein. 

Appeals  from  orders  of  the  circuit  court  for  Dane  county : 
K.  G.  SiEBECKER,  Circuit  Judge.    AJirmed. 

The  American  Building  &  Loan  Association  was  incorpo- 
rated and  organized  April  15,  18S7,  underhand  by  virtue  of 
the  laws  of  Minnesota,  as  a  building  and  loan  association, 
having  its  principal  office  and  place  of  business  at  Minneapo- 
lis, Minnesota;  and  it  continued  to  transact  its  corporate 
business  there  until  1893,  when  its  corporate  name  was 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1S98.  205 

Lewis  vs.  The  American  Savings  &  Loan  Association  and  otbera 

changed  to  that  of  the  American  Savings  cfe  Loan  Associa- 
'  Hon.  The  general  nature  of  its  business  was  declared  to  bo 
"  to  assist  its  members  in  saving  and  investing  money,  and 
in  buying  arid  improving  real  estate,  and  in  procuring  money 
for  other  purposes,  by  loaning  or  advancing  under  the  mutual 
building  society  plan,  to  such  of  them  as  might  desire  to 
anticipate  the  ultimate  value  of  their  shares,  funds  accumu- 
lated from  the  monthly  contribution  of  its  stockholders,  and 
also  such  other  funds  as  may  from  time  to  time  come  into 
its  hands."  The  government  of  the  corporation  and  the 
management  of  its  affairs  was  vested  in  a  board  of  seven  di- 
rectors, elected  by  the  stockholders.  Membership  was  ac- 
quired by  taking  stock  in  the  company  and  paying  the 
prescribed  admission  fee.  The  directors  were  authorized 
"to  enter  into  such  contracts  and  agreements,  and  appoint 
such  agents  for  its  business  management,  as  they  may  deem 
for  the  best  interest  of  its  affairs; "  and  the  directors  "  might 
sell  and  dispose  of  the  mortgages  held  by  the  corporation 
whenever  they  might  deem  best,  and  as  jyrovided  hy  the  hy- 
lawB^  No  by-laws  were  ever  passed  on  this  subject.  July 
11, 1889,  the  articles  of  incorporation  were  amended  so  as  to 
provide  that  "  the  board  of  directors  shall  not  sell  or  dispose 
of  any  of  the  mortgages  held  or  owned  by  this  corporation." 
The  principal  question  presented  by  the  appeals  is  as  to 
the  construction,  validity,  and  effect  of  the  law  of  Wisconsin 
requiring  foreign  mutual  building  and  loan  associations  to 
make  a  deposit  of  securities  of  the  value  of  $100,000  with 
the  state  treasurer  of  Wisconsin  as  a  condition  upon  which 
such  corporations  might  receive  a  license  from  and  do  busi- 
ness in  the  state.  The  statute  (S.  &  B.  Ann.  Stats,  sees.  2014a, 
2014J)  provides  that  '*no  foreign  building  and  loan  associa- 
tion .  .  .  shall  issue  its  shares,  receive  moneys  or  trans- 
act any  business  in  this  state  unless  such  association  shall 
have  and  keep  on  deposit  with  the  state  treasurer  of  Wis- 
■consin,  in  trust,  for  the  benefit  and  security  of  all  its  members 
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in  this  state,  the  securities  of  the  actual  cash  value  of  $100,000 
of  the  kind  mentioned  in  section  2  of  this  act;  to  be  approved 
and  accepted  by  said  state  treasurer,  and  held  in  trust  as 
aforesaid,  until  all  shares  of  such  association  held  by  resi- 
dents of  this  state  shall  have  been  fully  redeemed  and  paid 
oflf  by  such  association,  and  until  its  contracts  and  obliga- 
tions to  persons  and  members  residing  in  this  state  shall  have 
been  fully  performed  and  discharged."  And  it  was  provided 
that  "  if  any  securities  on  deposit,  as  provided  in  this  act^ 
are  wholly  or  partially  extinguished  by  payments  on  the 
same  or  otherwise,  or  such  securities  depreciate  in  value  for 
any  cause,  new  securities  must  be  added,  so  that  the  deposit 
may  at  all  times  be  kept  good  and  of  the  value  of  $100,000." 
The  defendant  association  was  doing  business  in  this  state 
from  the  time  of  the  passage  of  the  above  act,  having  246 
members  in  Wisconsin,  162  of  whom  became  such  prior  to 
the  date  on  which  the  law  went  into  force,  to  wit,  April  1^, 
1889.  The  plaintifif,  Lewis^  a  resident  of  Wisconsin,  the 
holder  of  five  shares  of  stock,  upon  which  $243  had  been 
paid,  alleging  that  there  are  a  large  number  of  residents 
and  citizens  of  the  state  of  Wisconsin  legal  members,  own- 
ing and  holding  stock,  in  the  defendant  association,  whose 
names  he  was  unable  to  get,  or  their  post-office  address, 
charged  that  the  defendant  association  was  insolvent;  that 
a  large  part  of  its  assets  had  been  improvidently  invested 
and  squandered,  and  that,  on  the  application  of  a  creditor 
or  creditors  thereof  residing  in  Minnesota,  William  D,  Hale^ 
the  appellant,  had  been  appointed  receiver  of  all  the  prop- 
erty of  the  defendant  association  by  the  courts  of  Minne- 
sota, in  proceedings  initiated  therein;  that,  under  the  laws 
of  Wisconsin,  the  defendant  was  entitled  to  withdraw  all 
the  securities  deposited  with  the  state  treasurer,  and  substi- 
tute other  and  similar  securities  therefor,  and  that,  during 
the  year  then  passed,  the  defendant  association  had  with- 
drawn a  large  portion  of  the  securities  theretofore  duly 
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deposited  with  the  state  treasurer  of  Wisconsin,  and  sub- 
stituted in  their  stead  other  securities;  that  such  securities 
so  deposited  consist  in  large  part  of  mortgages  u|)on  real 
estate,  which  are  likely  to  depreciate  in  value  unless  enforced 
according  to  law,  and  that  the  only  property  of  said  asso- 
ciation in  Wisconsin  was  the  securities  aforesaid,  from  which, 
if  not  preserved  and  properly  cared  for  and  converted  into 
cash,  it  would  be  impossible  for  resident  members  of  said 
association  to  recover  back  moneys  paid  into  said  associa- 
tion; that  it  was  necessary  for  the  protection  of  the  rights 
of  the  plaintiff,  and  of  the  members  and  stockholders  in  said 
defendant  association  resident  in  the  state  of  Wisconsin,  \hfit 
a  receiver  for  the  defendant  association  in  Wisconsin  should 
be  appointed,  in  order  to  ascertain  all  of  the  members  and 
stockholders  in  said  association  residing  in  Wisconsin  and  the 
amount  of  their  respective  claims,  and  to  convert  into  money 
the  securities  so  deposited  for  their  protection,  and  distribute 
the  same  to  such  persons  as  may  be  entitled  thereto,  under 
the  direction  and  supervision  of  the  court;  and  an  injunction 
was  sought  restraining  the  defendant  Petey^son^  as  state 
treasurer,  from  in  any  manner  parting  with  the  custody  and 
control  of  said  securities,  or.  permitting  any  withdrawal  or 
substitution  of  the  same.  Judgment  was  prayed  that  said 
securities  so  held  be  sequestrated  and  distributed  among  the 
members  and  stockholders  of  said  association  who  are  resi- 
dents of  the  state  of  Wisconsin,  including  the  plaintiff,  ac- 
cording to  law;  that  a  receiver  or  receivers,  to  take  charge 
thereof  and  convert  the  same  into  money,  with  the  usual 
powers  and  authority,  be  appointed.  An  injunction  restrain- 
ing and  enjoining  all  persons  from  proceeding  in  any  man- 
ner or  way  to  obtain  a  lien  on  said  securities,  and  from  in 
any  manner  interfering  with  or  intermeddling  with  the 
same,  was  prayed  for;  and  that  the  court  direct  notice  to 
be  given,  as  it  might  deem  proper,  requiring  all  members 
and  stockholders  of  said  association  who  are  residents  of  the 
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State  of  Wisconsin  to  submit  their  claims  and  become  par- 
ties to  the  action,  within  such  reasonable  time  as  might  bo 
fixed  by  the  court;  and  for  such  other  and  further  relief, 
etc. 

In  addition  to  these  facts,  it  appeared  from  the  pleadings 
that  some  time  prior  to  May  10,  1889,  the  defendant  asso- 
ciation deposited  with  the  state  treasurer  of  the  state  of 
Wisconsin,  in  trust  for  the  benefit  and  security  of  all  its 
members  in  that  state,  securities  consisting  of  mortgages 
taken  by  it  in  the  course  of  its  business,  to  the  actual  cash 
value  of  $100,000,  which  were  duly  approved  and  accepted 
by  such  treasurer,  and  which  had  since  been  held  in  trust 
by  him  and  his  successors  in  office,  under  the  laws  of  this 
state  relating  to  foreign  building  and  loan  associations,  by 
which  the  state  treasurers  are  required  to  hold  such  securi- 
ties until  all  shares  of  stock  in  said  association  shall  have 
been  fully  redeemed  and  paid  oflf  by  the  defendant  associa- 
tion, and  until  all  contracts  and  obligations  of  the-defendant 
association  to  members  and  persons  residing  in  the  state  of 
Wisconsin  shall  have  been  fully  performed  and  discharged ; 
that  the  defendant  Peterson^  as  such  state  treasurer,  holds 
said  securities  in  his  custody  under  said  trust  to  the  face 
value  of  $113,891.80. 

The  appellant,  William  D.  Hale^  who  had  been  appointed 
by  the  district  court  of  Hennepin  county  receiver  for  said 
association,  petitioned  the  court  to  be  made  a  defendant  in 
the  action  in  the  circuit  court  for  Dane  county;  and  it  was 
ordered  accordingly,  and  he  interposed  an  answer  and  coun- 
terclaim, in  which  he  admitted  that  the  association  was  dulv 
licensed  by  the  stat6  of  Wisconsin  to  do  business  in  said  state 
in  the  year  1889,  which  said  license  was  continued  from  time 
to  time  thereafter  until  the  1st  day  of  January,  1894.  The 
plaintiff  and  the  defendant  S,  A.  Peiersony^iB  treasurer, etc., 
and  M.  C,  ClarTce^  the  receiver  appointed  by  the  circuit  court 
for  Dane  county,  Wisconsin,  demurred  to  said  answer  and 
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counterclaim.  Orders  were  entered  sustaining  the  denaur- 
rers,  from  which  the  defendant  William  D.  Hale^  the  receiver 
appointed  by  the  Minnesota  court,  appealed. 

The  board  of  directors  of  the  defendant  association  passed 
a  resolution  May  1,  1889,  as  follows:  "Kesolved,  that  the 
state  treasurer  of  Wisconsin  be  made  a  depository  of  the 
association  for  temporary  convenience  in  complying  with  the 
law  of  Wisconsin  in  regard  to  the  deposit  of  securities, 
$100,000.  Also,  resolved,  that  the  association  comply  with 
the  Wisconsin  law  as  soon  as  possible." 

The  counterclaim  alleged: 

(1)  That  the  mortgages  belonging  to  the  American  Sav- 
ings ck  Loan  Association  in  the  possession  of  S.  A.  Peterson^ 
state  treasurer,  at  the  time  of  making  and  filing  plaintiflTs 
complaint  aggregated  in  value  the  sum  of  $145,234.  That 
prior  to  the  11th  of  July,  1889,  there  was  delivered  to  said 
Peter son^  as  such  treasurer,  mortgages  of  said  association 
aggregating  in  value  the  sum  of  $103,0G0,  of  which  there 
remained  in  his  hands  at  the  time  of  making  and  filing  the 
plaintiflf's  complaint,  as  a  part  of  the  mortgages  first  above 
stated,  mortgages  aggregating  in  value  the  sum  of  $20,784; 
and  between  July  11,  1889,  and  the  1st  of  January,  1894, 
there  were,  of  the  mortgages  above  stated  as  in  the  possession 
of  said  state  treasurer  at  the  time  of  making  and  filing  the 
complaint,  delivered  to  him,  at  various  times,  mortgages 
aggregating  $80,850;  and  after  January  1,  1894,  there  was 
delivered  to  him  the  remainder  of  said  mortgages,  which 
were  in  his  possession  at  the  time  of  the  making  and  filing 
of  said  complaint,  aggregating  in  value  the  sum  of  $43,600. 
That,  of  the  mortgages  delivered  to  him  subsequent  to  the 
11th  day  of  July,  1889,  a  large  part  thereof  were  delivered 
to  him  in  lieu  of  mortgages  in  his  possession  prior  to  said 
date,  which  had  been  by  him  surrendered  to  said  associa- 
tion, and  the  remainder  thereof  were  delivered  to  him  as  an 
addition  to  those  delivered  prior  to  that  date. 
Vol.  98  — 14 
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(2)  That  all  of  said  raortgages  are  regular  building  and 
loan  association  mortgages,  made  and  executed  by  share- 
holders and  members  of  said  association  to  secure  the  pay- 
ment by  said  members  of  their  regular  instalments  of  dues 
upon  their  stock,  upon  which  said  stock  they  had  been 
granted  an  advancement  or  loan,  and  to  secure  the  payment 
of  the  amount  of  such  loan,  and  that  they  were  non-negoti- 
able, and  could  not  be  transferred  by  said  association. 

(3)  That,  being  a  mutual  building  and  loan  association,  it 
had  no  power  or  authority  at  any  time  to  pledge,  transfer^ 
assign,  sell,  or  dispose  of  any  of  its  mortgages;  and  that  none 
of  said  mortgages  were  deposited  with  said  state  treasurer 
by  said  association,  but  were  given  and  delivered  to  him  by 
officers  and  Employees  of  said  association,  who  were  not  au- 
thorized by  said  association  to  so  deliver  the  same;  and  that 
they  kept  in  the  books  of  said  association  a  statement  or 
account  of  said  mortgages  so  delivered  to  said  treasurer. 

(4)  That  said  mortgages,  and  each  of  them,  held  by  the 
state  treasurer  at  the  time  of  making  and  filing  the  com- 
plaint, were  held  hy  him  wrongfully^  and  without  right  or 
authority  of  law  for  said  possession*  that  the  shareholders 
had  no  knowledge  whatever  of  the  delivery  of  said  mort- 
gages, nor  did  they  at  any  time  consent  thereto  or  acquiesce 
therein ;  that  the  only  action  ever  taken  by  said  association 
relative  to  making  a  deposit  with  the  state  treasurer  of  Wis- 
consin was  taken  by  its  board  of  directors  on  the  1st  of  May, 
1889,  at  a  call  meeting  of  said  board,  as  hereinbefore  stated. 
That  the  entire  number  of  shareholders  residing  in  Wiscon- 
sin when  the  action  was  commenced  was  246,  162  of  which 
had  become  such  prior  to  the  time  when  the  Wisconsin 
statute  took  effect. 

(5)  That  the*  Wisconsin  shareholders,  on  becoming  mem- 
bers, etc.,  subscribed  for  their  shares  of  stock  in  the  same 
manner,  and  received  like  certificates  therefor,  as  did  all  the 
other  shareholders  of  said  association,  wheresoever  residing; 
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and  that  said  association  was  a  mutual  corporation ;  and  tb^t 
each  shareholder  therein,  including  the  plaintiff  and'^aU 
the  other  shareholders  in  Wisconsin,  enjoyed  and  were  sub- 
ject to  like  rights,  privileges,  immunities,  and  liabilities  "  thatf 
other  members  enjoyed.       » 

(6)  That,  under  its  articles  of  incorporation,  none  of  the 
shareholders  of  the  association  did  or  could  have  higher  or 
superior  rights  than  those  enjoyed  by  all ;  that,  at  the  date 
of  appellant's  appointment,  it  had  shareholders  in  thirty-five 
states,  owned  real  estate  in  nineteen  states,  and  held  mort- 
gages on  real  estate  in  twenty-nine  states. 

(7)  That  the  association  had  violated  certain  laws  of  the 
state  of  Minnesota,  had  become  insolvent,  and  incapably  of 
effectuating  the  object  for  which  it  was  organized  and  cre- 
ated, and  incapable  of  carrying  out  its  contracts  and  obliga- 
tions; that  the  appellant,  William  D.  Hale^  was  duly  ap- 
pointed, pursuant  to  the  statutes  of  Minnesota  as  fully  set 
forth,  by  the  district  court  of  Hennepin  county,  general  re- 
ceiver of  such  association,  in  an  action  wherein  the  state  of 
Minnesota,  on  the  relation  of  its  attorney  general,  was  plaint- 
iff, and  said  association  was  defendant;  and  that  the  order 
appointing  him  required  him  to  take  charge  of  all  the  prop- 
erty and  effects  of  such  association,  to  collect,  sue  for,  and 
recover  all  debts,  dues,  and  demands  that  were  due  said  as- 
sociation, and  to  manage  and  administer  all  the  affairs  of 
said  association  under  the  direction  of  said  court.  That,  pur- 
suant to  said  order  and  appointment,  the  said  association 
executed  and  delivered  to  the  receiver,  Williain  D.  Ilale^ 
deeds  of  all  the  real  estate  owned  by  it,  and  due  and  suffi- 
cient assignments  of  all  its  property,  including  said  mort- 
gages herein  referred  to  as  being  in  the  possession  of  said 
Peterson^  as  treasurer  of  the  state  of  Wisconsin,  on  the  14th 
day  of  January,  1896. 

(8)  That  M,  a  Clarice,  on  the  5th  of  February,  1896,*  was, 
by  the  order  of  the  circuit  court  of  Wisconsin  for  Dane 
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county,  appointed  receiver  of  said  association  for  the  state 
of  Wisconsin;  and  the  defendant  S.  A.  Petersony  state  treas- 
urer, was  ordered  and  directed  to  turn  over  all  the  said 
mortgages  referred  to  in  the  plaintiff's  complaint,  and  speci- 
fied in  the  answer  and  counterclaim,  to  said  Clarke^  as  such 
receiver;  and  that  the  said  Peterson  had  turned  over  and 
delivered  the  same  accordingly ;  and  that  said  Clarice  was 
proceeding  to  collect  the  same,  and  would,  unless  interfered 
with  by  the  court,  distribute  the  proceeds  of  the  same  to  the 
shareholders  resident  in  Wisconsin,  thereby  giving  to  said 
Wisconsin  shareholders  a  preference  over  the  other  share- 
holders of  said  association. 

(9)  That  the  assets  of.  the  association  are  not  sufficient  to 
pay  to  all  its  shareholders  dollar  for  dollar  of  the  amount 
which  they  had  paid  in  or  any  other  or  greater  sum  than 
forty  per  cent,  thereof;  that  if  said  ClarJce^  acting  as  re- 
ceiver, should  collect  said  moneys,  and  distribute  the  pro- 
ceeds thereof  to  the  Wisconsin  shareholders,  they  would 
receive  dollar  for  dollar  of  the  amount  they  paid  in  to  said 
association,  and  thereby  be  constituted  a  preferred  class  of 
shareholders,  against  equity  and  good  conscience,  and  con- 
trary to  the  purposes  of  said  association  as  defined  by  its 
articles  of  incorporation,  by-laws,  and  contracts  for  member- 
ship with  its  shareholders;  and,  finally,  that  the  law  under 
which  it  is  alleged  said  mortgages  were  deposited  was  in- 
tended to  protect  said  Wisconsin  shareholders  in  all  their 
rights  growing  out  of  their  membership  in  said  association, 
and  not  for  the  purpose  of  extending,  altering,  or  changing 
said  rights;  that  the  purpose  for  which  any  deposit,  made 
by  said  association  with  the  said  state  treasurer  under  said 
law,  was  made  terminated  and  was  at  an  end  when  said  as-- 
sociation  became  insolvent  and  incapable  of  carrying  out  its 
contracts  and  effectuating  the  purposes  of  its  being. 

The  defendant  prayed  that  the  court  might,  by  its  decree, 
direct  said  Clarke^  as  such  receiver,  to  turn  over  and  deliver 
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said  mortgages  so  held  by  him  to  said  William  D.  Ilale^  to 
be  by  him  collected,  and  the  proceeds  equitably  distributed 
to  all  the  shareholders,  wherever  residing,  and  for  general 
relief. 

Eugene  O.  JSay^  for  the  appellant,  contended,  inter  alia^ 
that  absolute  mutuality  of  interest  is  the  foundation  of  all 
building  and  loan  associations.  Every  shareholder  main- 
tains a  contractual  relation  with  the  association,  which,  ia 
the  nature  of  things,  is  a  contractual  relation  with  every 
other  shareholder.  The  certificate  of  stock  which  he  re- 
ceived was  the  written  evidence  of  that  contract.  Tlach 
shareholder,  upon  becoming  a  member  of  the  association, 
agreed  with  each  other  shareholder  that  he  would  share 
with  him  equally  the  losses  of  the  common  enterprise.  Each 
shareholder,  upon  accepting  his  certificate  of  stock,  agreed 
that  he  would  be  a  mutual  participant  in  the  fortunes  of 
the  association,  whether  thej^  were  good  or  bad.  Towle  v. 
Am..  B,,  L.  cfe  /.  Co.  60  Fed.  Eep.  131;  Strohen  v.  FranUin 
S.  F.  &  Z.  Asso.  115  Pa.  St.  273;  Security  Loan  Asso,  v. 
Lake,  69  Ala.  456,  461 ;  Enutson  v.  N.  TF.  Z.  &  B.  Asso.  69 
K  W.  Eep.  889;  Fversmann  v.  ScJimitty  53  Ohio  St.  174; 
Price  V.  Kendall,  14  Tex.  Civ.  App.  26;  Rogers  v.  Haines, 
38  S.  W.  Eep.  483;  Taylor  v.  Life  Asso.  of  Am.  13  Fed.  Eep. 
493;  Towle  v.  Am.  B.  <&  L.  Asso.  75  id.  938;  Endlich,  Build- 
ing  Associations  (2d  ed.),  §§  121-123,  514,  523,  524,  et  seq. 
Sec.  2014a^,  S.  &  B.  Ann.  Stats.,  is  intended  to  insure  to  Wis- 
consin shareholders  their  contractual  rights,  not  to  change 
or  enlarge  them.  Under  his  contract  with  the  association 
the  Wisconsin  shareholder  was  to  be  treated  just  as  the 
shareholder  in  any  other  state.  He  was  to  receive  his  pro- 
portionate share  of  the  assets,  no  more,  no  less.  If  this  law 
is  interpreted  as  giving  him  a  larger  share  of  the  assets  of 
the  association  when  it  becomes  insolvent,  it  operates  to  en- 
large his  rights,  changes  his  contract,  and  impairs  its  obliga- 
tions.    Taylor  v.  Life  Asso.  of  Am.  13  Fed.  Eep.  493;  Liun- 
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del  V.  Life  Aaso,  of  Am,  10  id.  720;  Davis  v.  Life  Asso,  of 
Am,  11  id.  782;  Parsons  v.  Charter  Oak  L.  Lns,  Co,  31  id. 
805;  lielfev.  Bundle,  103  U.  S.  222;  Bockover  v.  Life  Asso. 
of  Am,  77  Va.  85;  Reno,  Non  Residents,  §  164.  The  proper 
construction  of  this  law  is  that  the  deposit  of  the  mortgages 
with  the  state  treasurer  was  made  only  to  enable  the  Wis- 
consin shareholders  to  enforce  such  rights  as  they  might 
have  in  the  association  growing  out  of  their  contractual  re- 
lation. The  insolvency  of  the  association  and  the  appoint- 
ment of  the  receiver  abrogated  these  contracts;  hence,  the 
purpose  for  which  the  deposit  was  made  is  at  an  end,  and 
the  mortgages  should  be  turned  over  to  the  domiciliary  re- 
ceiver and  distributed  equitably  among  all  the  shareholders. 
Any  other  construction  would  defeat  the  very  purpose  of 
that  principle  of  equity  which  authorizes  a  court  to  take, 
charge  of  an  insolvent  estate.  Towle  v.  Am.  B,  <&  L,  Asso, 
'75  Fed.  Rep.  938;  Pittsburg  <&  S.  B.  Co.  v.  Allegheny  Co, 
'79  Pa.  St.  214;  Wright  v,  Lee,  2  S.  Dak.  596;  S,  C,  4  id.  237; 
Dearborn  Foundry  Co,  v,  Augustine,  5  Wash.  67;  Wa^h- 
hum  3[ill  Co,  V,  Bartlett,  3  N.  Dak.  138;  Toledo  T,  &  L. 
Co,  V,  Thomas,  33  W.  Va.  566;  American  B,  cfe  L,  Asso,  v. 
Bainholt,  48  Neb.  434;  Morawetz,  Priv.  Corp.  (2d  ed.),  §  665; 
Bogers  v.  Hargo,  92  Tenn.  35.  Sec.  2014a  impairs  the  obli- 
gations of  contracts.  The  Minnesota  law  under  which  the  as- 
sociation was  organized  authorized  the  deposit  of  securities 
in  a  foreign  state  when  required  by  the  laws  of  such  state. 
In  the  same  law  such  associations  were  forbidden  to  issue 
or  create  preferred  stock.  The  legislature  could  not  have 
intended  to  authorize  the  association  to  make  a  deposit  which 
would  create  preferred  stock,  and  at  the  same  time  and  in 
the  same  act  forbid  it  to.  create  preferred  stock.  It  is  clear, 
therefore,  that  the  interpretation  placed  upon  the  Wisconsiu 
'Statute  was  that  contended  for  by  appellant.  Otherwise 
the  Minnesota  law  was  itself  in  conflict  with  the  constitu- 
tion, in  that  it  authorized  a  corporation  of  its  creation  to  do 
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that  which  violates  its  contracts  and  renders  it  impossible 
for  it  to  fulfill  the  purpose  of  its  creation  by  destroying  the 
mutual  relation  of  its  shareholders,  which  is  the  essence  of 
its  being.  Fletcher  v.  Peck^  6  Cranch,  87;  Sturgea  v,  Croxonr 
inahieldj  4  Wheat.  122;  Dartmouth  College  v.  Woodwardy  id. 
518;  Green  v.  Biddle^  8  Wheat.  1;  Ogden  v.  Saimders^  12 
id.  213;  Bronson  v.  Kinzie^  1  How.  311;  Van  Hoffman,  v. 
Quincyy  4  Wall.  535;  Fisher  v.  PattoUy  134  Mo.  32;  Cooley, 
Const.  Lira.  (5th  ed.),  331  et  Beg.;  Relfe  v.  Bundle^  103  U.  S. 
222;  Canada  S.  B,  Co.  v.  Gebhard^  109  id.  527. 

For  the  respondents  there  was  a  brief  by  Lewis^  Briggs  dk 
Dudgeon^  attorneys  for  Clarke,  and  the  Attorhey  General^ 
attorney  for  PetersoUy  and  oral  argument  by  H.  E.  Briggs 
and  J.  L.  Erdall,  first  assistant  attorney  general.  They 
argued,  among  other  things,  that  the  association  and  its  re- 
ceiver are  estopped  from  questioning  the  validity  of  the 
deposit.  Berry  v.  Knights  Templars^  cfe  M.  L.  I.  Co.  46 
Fed.  Eep.  439,  and  cases  cited ;  Diamond  Plate  Glass  Co.  v. 
Minneapolis  Mut.  F.  Ins.  Co.  55  id.  27;  Railroad  Co.  v. 
Harris,  12  Wall.  65 ;  Van  Dresser  v.  Oregon  R.  cfe  N.  Co.  48 
Fed.  Eep.  202;  Lafayette  Ins.  Co.  v.  French,  18  How.  404; 
Ehrman  v.  Teutonia  Ins.  Co.  1  Fed.  Eep.  471 ;  Gibson  v. 
Manufacturers^  F.  dk  M.  Ins.  Co.  144  Mass.  81 ;  Sparks  v. 
Nat.  M.  Ace.  Asso.  100  Iowa,  458;  Murfree,  Foreign  Corp. 
§  203 ;  Radish  v.  Garden  City  Eg.  L.  &  B.  Asso.  151  111.  531 ; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  27  Am.  ife  Eng. 
Ency.  of  Law,  360,  364,  367,  and  cases  cited;  North  Hudson 
Mut.  B.  &  L.  Asso.  V.  First  Nat.  Bank,  79  Wis.  31 ;  Hall 
Mfg.  Co.  V.  Am.  R.  Supply  Co.  48  Mich.  331;  Pneumatic 
Gas  Co.  V.  Berry,  113  U.  S.  322;  Morawetz,  Priv.  Corp. 
§§  648-653,  689-699;  Manchester  c&  Z.  R.  Co.  v.  C.  R.  Co. 
m  N.  H.  100. 

PiNNET,  J.  1.  The  principal  question  presented  by  these 
appeals  is  as  to  the  construction,  validity,  and  effect  of  the  law 
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of  "Wisconsin  requiring  foreign  mutual  building  and  loan 
associations  to  make  a  deposit  of  securities  of  the  value  of 
$100,000  with  the  state  treasurer  as  a  condition  upon  which 
such  corporations  may  receive  a  license  from  and  transact 
business  in  this  state.  The  statute  (sees.  2014<x,  20145,  S.  &  B. 
Ann.  Stats.)  provides  that  "  no  foreign  building  and  loan  as- 
sociation .  .  .  shall  issue  its  shares,  receive  moneys  or 
transact  any  business  in  this  state  unless  such  association 
shall  have  and  keep  on  deposit  with  the  state  treasurer  of 
Wisconsin,  in  trust,  for  the  benefit  and  security  of  all  its 
members  tn  this  state^  the  securities  of  the  actual  cash  value 
of  $100,000" of  the  kind  mentioned  in  section  2  of  this  act; 
to  be  approved  and  accepted  by  said  state  treasurer,  and 
held  in  trust  as  aforesaid,  until  all  shares  of  such  association 
held  by  residents  of  this  state  shall  have  been  fully  re- 
deemed and  paid  oflf  by  such  association,  and  until  its  con- 
tracts and  obligations  to  persons  and  members  residing  in 
this  state  shall  have  been  fully  performed  and  discharged." 
The  deposit  is  required  at  all  times  to  be  kept  good  and  of 
the  value  of  $100,000.  The  defendant  corporation,  in  order 
to  be  allowed  to  enter  the  state  and  transact  its  proper  busi- 
ness as  a  building  and  loan  association  therein,  and  to  obtain 
a  license  to  that  end,  as  it  did  May  10,  1889  (which  was  re- 
newed from  time  to  time,  and  continued  in  force  during  the 
entire  period  it  transacted  business  in  said  state),  deposited 
with  the  state  treasurer  of  "Wisconsin,  as  it  appears,  its  mort- 
gage securities  taken  in  the  course  of  its  business,  to  the  re- 
quired amount. 

The  defendant  corporation  was  a  foreign  corporation, 
created  and  existing  under  the  laws  of  the  state  of  Minne- 
sota, located  and  having  its  principal  office  in  Minneapolis. 
The  general  nature  of  its  business  was  "to  assist  its  mem- 
bers in  saving  and  investing  money,  in  buying  real  estate, 
and  in  procuring  money  for  other  purposes,  by  loaning  or 
advancing  under  the  mutual  building  society  plan."    By  ar- 
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tide  6  of  its  articles  of  association,  the  government  of  tbi 
corporation  and  the  management  of  its  aflPairs  were  vestea 
in  a  board  of  seven  directors,  chosen  from  and  by  the  stock- 
holders. By  its  amended  articles  of  association,  adopted 
July  31,  1888  (article  19),  it  was  provided  that  "the  board 
of  directors  may  sell  and  dispose  of  the  mortgages  held  by 
this  corporation  whenever  they  ma}'  deem  best,  and  as  pro- 
vided by  the  by-laws;"  but  no  by-laws  on  the  subject  were 
adopted.  Article  16  of  the  same  date  provided  that  "  the 
directors  of  this  corporation  may  enter  into  such  contracts 
and  agreements  and  appoint  such  agents  as  they  may  deem 
for  the  interest  best  of  its  affairs."  Article  19  was  amended 
July  11,  1888,  so  as  to  read  as  follows:  "The  board  of  di- 
rectors shall  not  sell  or  dispose  of  any  of  the  mortgage* 
owned  by  this  corporation." 

The  Minnesota  statute  (chapter  236  of  the  General  Laws 
for  1889,  which  became  a  law  April  22d  of  that  year,  before 
the  defendant  corporation  was  licensed  to  do  business  in 
Wisconsin,  as  amended  June  1,  1891,  and  embodied  in  Gen. 
Stats,  of  Minn.  1894,  sec.  2860)  provided,  in  substance,  that 
every  building  and  loan  association  governed  by  the  act 
should  deposit  and  keep  with  the  state  auditor  or  a  trust 
company  all  mortgages  or  other  securities  received  by  it  in 
the  usual  course  of  business,  and  that,  whenever  required  by 
the  laws  of  any  other  state,  territory,  or  nation,  its  securi- 
ties sufficient  to  allow  such  association  to  enter  and  do  busi- 
ness in  such  state,  territory,  or  nation  might  be  deposited 
with  some  officer  authorized  to  receive  the  same  in  such 
state,  territory,  or  nation,  under  the  laws  thereof,  for  the 
benefit  of  its  members  and  creditors.  Provisions  were  made 
regulating  the  transfer  accordingly,  which  are  so  extended 
as  not  to  admit  of  convenient  quotation;  but  they  seem  to 
plainly  recognize  as  lawful  a  deposit  in  another  state  of  se- 
curities of  the  association,  in  order  to  entitle  it  to  a  license 
to  enter  such  state  and  transact  its  business  therein.     SuflSco 
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it  to  say  that  the  provisions  of  the  Minnesota  statute  seem 
designed  to  facilitate  the  convenient  using  and  tracing  of 
its  securities  deposited  for  the  purpose  indicated,  and  its 
provisions  appear  to  be  in  the  main  directory.  Compliance 
with  it  appears  to  be  a  matter  of  local  administration,  and 
not  a  condition  precedent  to  the  right  to  use  and  deposit  its 
securities  for  the  purpose  of  entering  and  transacting  busi- 
ness in  such  other  state. 

Within  twenty  days  after  the  enactment  of  the  Wisconsin 
statute,  the  corporation  had  constituted  the  state  treasurer 
of  Wisconsin  "  a  depository  for  temporary  convenience  in 
complying  with  the  laws  of  Wisconsin  in  regard  to  deposit 
of  securities,  $100,000,"  and  resolved  that  it  would  "comply 
with  the  Wisconsin  law  as  soon  as  possible."  A  license  was 
issued  to  it  pursuant  to  the  statute,  and  it  was  renewed  or 
continued  in  force  until  January  1,  1894. 

2.  In  view  of  the  action  of  the  defendant  through  its  board 
of  directors,  and  the  fact  that  it  is  conceded  that  the  securi- 
ties of  the  kind  and  character  mentioned  were  held  by  the 
state  treasurer  of  Wisconsin  when  the  action  was  commenced 
to  the  amount  of  $145,234,  we  must  conclude  and  hold  that 
the  mortgages  in  dispute  were  deposited  with  the  statd  treas- 
urer by  the  defendant  corporation,  or  by  its  authority,  in  a 
honafide  attempt "  to  comply  with  Wisconsin  law,"  as  it  had 
already  resolved  to  do  and  it  had  made  the  state  treasurer  of 
that  state  its  depository  for  that  purpose.  The  Wisconsin 
law  required  the  deposit  of  securities  under  the  act  to  be 
made  with  the  state  treasurer.  The  defendant  corporation 
obtained  the  prescribed  license.  It  was  required  and  it  was 
its  duty  to  deposit  the  securities  mentioned  to  the  amount 
of  §100,000.  This,  it  would  seem,  had  been  agreed  should 
be  done;  and,  upon  the  facts  disclosed  by  the  record,  we 
think  that  it  is  a  reasonable  presumption  that  what  was 
agreed  to  be  done  was  done  in  the  manner  and  for  the  pur- 
poses prescribed  by  the  act.     In  Sparks  v.  Nat.  M.  Ace, 
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Asso.  (Iowa),  69  N.  W.  Rep.  678,  it  was  held  that  when  a 
foreign  insurance  company  is  shown  to  have  transacted  busi- 
ness in  a  state  where,  by  the  statute,  certain  acts  were  to  be 
done  by  that  company  before  it  had  a  right  to  transact  busi- 
ness therein,  a  conclusive  presumption  arises  that  the  com- 
pany has  complied  with  the  law  in  that  respect.  It  is  alleged 
in  the  counterclaim,  in  substance,  that  the  provisions  of  the 
Minnesota  statute  were  not  complied  with  by  the  corpora- 
tion defendant  in  making  the  deposits  with  the  state  treas- 
urer of  Wisconsin.  The  state  authorities  of  Wisconsin,  in 
receiving  these  securities  as  provided  by  the  statute,  were 
not  bound  to  investigate  the  question  of  local  administration 
or  compliance  with  the  law  of  Minnesota  by  the  corporation 
and  state  authorities.  The  allegations  that  the  possession 
of  the  securities  by  the  state  treasurer  was  wrongful,  and 
that  they  were  delivered  to  him  by  officers  and  employees 
of  the  corporation  without  lawful  authority,  are  legal  con- 
clusions. It  was  enough  that  the  securities  were,  as  it  is 
conceded,  the  property  of  the  corporation;  and  that  its  di- 
rectors, who  deposited  them  for  the  purpose  indicated,  had 
power  "to  enter  into  such  contracts  and  agreements  as  they 
might  deem  for  the  best  interest  of  its  affairs;"  and  that 
the  directors,  in  the  exercise  of  their  discretion,  desired  to 
obtain  a  license  to  prosecute  and  carry  on  the  business  of 
the  corporation  in  Wisconsin  in  order  to  realize  the  profits 
and  advantages  consequent  upon  such  extension  of  its  busi- 
ness, which  it  appears  has  been  extended  to  thirty-four  states. 
Heath  V,  SilveHhorn  Z.  M.  cfe  S.  Co.  39  Wis.  146. 

3.  It  was  within  the  power  of  the  directors  to  determine 
upon  and  make  the  intended  extension  of  the  business  of  the 
corporation;  and  it  was  their  duty  and  within  their  power 
as  well  to  make  the  necessary  deposit  of  its  securities  as  re- 
quired by  the  Wisconsin  law,  which  was  a  condition  prece- 
dent to  the  right  of  the  corporation  to  obtain  the  desired 
license  and  transact  its  business  in  Wisconsin.    In  any  view 
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that  may  be  taken  of  the  case,  we  think  that  the  transaction 
was  within  the  undoubted  power  of  the  corporation.  The 
deposit  was  made  accordingly.  The  license  was  issued.  The 
defendant  entered  the  state,  and  carried  on  its  business 
therein,  and  for  a  period  of  five  years  derived  the  benefits 
and  advantages  expected  to  result  from  such  extension  of  its 
business,  and  the  protection  and  authority  of  the  state.  It 
was  well  understood  by  the  corporation,  its  directors,  offi- 
cers, and  members,  that  these  securities  had  been  deposited, 
and  had  so  remained,  with  the  state  treasurer,  under  the 
pledge  specified  in  the  Wisconsin  statute,  and  until  financial 
disaster  and  insolvency  overtook  the  corporation.  It  could 
enter  the  state  of  Wisconsin,  and  carry  on  its  business,  only 
on  complying  with  the  terms  and  conditions  of  the  Wisconsin 
statute.  Having  the  right  to  extend  its  business,  it  seems 
clear  that  it  was  not  ultra  vires  the  corporation  to  comply 
with  the  conditions  upon  which  alone  it  could  lawfully  ob- 
tain a  license  to  so  enter  the  state  and  carry  on  its  business, 
the  prosecution  of  which  was  for  the  common  advantage 
and  profit  of  the  corporation  and  of  all  its  members  and 
shareholders. 

4.  It  is  familiar  law  that  the  recognition  of  the  exist- 
ence of  a  corporation  by  any  other  than  the  state  of  its  crea- 
tion, and  the  enforcement  of  its  contracts  made  therein, 
depend  purely  upon  the  comity  of  such  other  state  or  states, — 
"  a  comity  which  is  never  extended  where  the  existence  of 
the  corporation  or  the  exercise  of  its  powers  are  prejudicial 
to  their  interests  or  repugnant  to  their  policy."  "Having 
no  absolute  right  of  recognition  in  other  states,  but  depend- 
ing for  such  recognition  and  the  enforcement  of  its  contracts 
upon  their  assent,  it  follows,  as  a  matter  of  course,  that  such 
assent  may  he  granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entirely ;  they  may  restrict  its  busi- 
ness to  particular  localities;  or  they  may  exact  such  security 
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for  the  performance  of  its  contracts  with  their  citizens  as  in 
their  judgment  will  lest  promote  the  puUic  interest.  Tho 
whole  matter  rests  in  their  discretion."  This  was  so  held 
by  the  supreme  court  of  the  United  States,  nearly  thirty 
years  ago,  in  Paul  v.  Virginia^  8  Wall.  168, 181,  affirmed  in 
that  court  by  many  subsequent  cases,  and  as  well  by  other 
courts  of  the  highest  respectability  and  authority.  Hooper 
'V.  California,  155  U.  S.  (j4:S,  and  cases  cited;  lielfe  v.  Rundlcy 
103  U.  S.  222,  225;  Hartford  F.  Ins,  Co.  v.  Raymond,  70 
Mich.  485;  Morse  v.  Home  Ins,  Go,  30  Wis.  496;  State  ex  rel. 
Drake  v.  Dof/l-e,  40  Wis.  175,  197;  State  ex  rel.  Covenant  M. 
B.  Asso.  V.  Root,  83  Wis.  667,  680;  Wyman  v.  Eimherly- 
<Jlarh  Co,  93  Wis.  554. 

In  Hooper  v,  California,  supra,  the  cases  in  the  supreme 
court  of  the  United  States  on  the  subject  are  collected  and 
cited,  and  it  was  there  stated  that:  "The  principle  that  the 
right  of  a  foreign  corporation  to  engage  in  business  within 
a  state  other  than  that  of  its  creation  depends  solely  upon 
the  will  of  such  other  state  has  been  long  settled,  and  many 
phases  of  its  application  have  been  illustrated  by  the  decis- 
ions of  this  court.  While  there  are  exceptions  to  this  rule, 
they  embrace  only  cases  where  a  corporation  created  by  one 
state  rests  its  right  to  enter  another,  and  to  engage  in  busi- 
ness therein,  upon  the  federal  nature  of  its  business;  as,  for 
instance,  where  it  has  derived  its  being  from  an  act  of  Con- 
gress, and  has  become  a  lawful  agency  for  the  performance 
of  governmental  or  jw^/-governmental  functions,  or  where 
it  is  necessarily  an  instrumentality  of  interstate  commerce, 
or  its  business  constitutes  such  commerce,  and  is  therefore 
solely  within  the  paramount  authority  of  Congress.  In  these 
cases  the  exceptional  business  is  protected  against  interfer- 
ence by  state  authority."  In  tho  case  cited  the  court  said: 
^*The  state  of  California  has  the  power  to  exclude  foreign 
insurance  companies  altogether  from  her  territory,  whether 
they  were  formed  for  the  purpose  of  doing  a  fire  or  a  ma- 
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rine  business.  She  has  the  power,  if  she  allows  any  snch 
companies  to  enter  her  confines,  to  determine  the  conditions 
on  which  the  entry  shall  be  made.  And,  as  a  necessary  con- 
sequence of  her  possession  of  these  powers,  she  has  the  right 
to  enforce  any  conditions  imposed  hy  her  laws  as  preliminary 
to  the  transaction  of  business  within  her  confines  by  a  for- 
eign corporation,  whether  the  business  is  to  be  carried  on 
through  officers  or  through  ordinary  agents  of  the  company ; 
and  she  has  also  the  further  right  to  prohibit  a  citizen  from 
contracting  within  her  jurisdiction  with  any  foreign  com- 
pany which  has  not  acquired  the  privilege  of  engaging  in 
business  therein,  either  in  his  own  behalf  or  through  an 
agent  empowered  to  that  end.  The  power  to  exclude  em- 
braces the  power  to  regulate,  to  enact  and  enforce  all  legis- 
lation in  regard  to  things  done  within  the  territory  of  the 
state  which  may  be  directly  or  incidentally  requisite  in  or- 
der to  render  the  enforcement  of  the  conceded  power  effica- 
cious to  the  fullest  extent,  subject  always,  of  course,  to  the 
paramount  authority  of  the  constitution  of  the  United 
States."  The  doctrine  thus  established  is,  in  our  judgment, 
conclusive  as  to  the  validity  of  the  pledge  of  the  securities 
here  in  question,  under  the  Wisconsin  statute,  and  of  the 
trusts  therein  specified.  The  defendant  association  clearly 
had  the  power  to  make  the  deposit  as  incident  to  the  ac- 
complishment of  the  purpose  for  which  it  was  created. 

In  North  Hudson  Mat,  B.  <&  L,  Asso.  v.  First  Nat,  Banky 
79  Wis.  31,  36,  this  court  held  that  a  building  and  loan  as- 
sociation might  lawfully  do  those  things  reasonably  neces- 
sary in  order  to  accomplish  the  objects  and  purposes  of  its 
organization  which  were  not  expressly  forbidden.  In  gen*- 
eral,  in  exercising  the  powers  conferred  by  its  charter,  a  corpo- 
ration may  adopt  any  proper  and  convenient  means  tending 
directly  to  their  accomplishment,  and  not  amounting  to  the 
transaction  of  a  separate  unauthorized  business.  Clark  v. 
FarrinfjloUy  11  Wis.  306;  State  ex  rel.  Priest  v,  liegents  of 
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University^  54  Wis.  159;  Madison^  W.  cfe  M.  Planh  Road 
Co.  V.  Wateriown  d;  P.  Plank  Boad  Co.  5  Wis.  173.  The 
association  defendant  had  not  been  forbidden  to  make  the 
deposit  of  its  securities  taken  in  the  course  of  its  business 
to  enable  it  to  enter  the  state  of  Wisconsin  or  any  other 
state  and  obtain  a  license  to  transact  its  business  therein. 
It  was  the  absolute  owner  of  these  securities,  and  it  might 
lawfully  so  use  them.  It  was  required  by  the  statute  that 
"  if  any  securities  on  deposit  as  provided  by  this  act  are 
wholly  or  partially  extinguished  by  payments  on  the  same 
or  otherwise,  or  such  securities  depreciate  in  value  for  any 
cause,  new  securities  must  be  added,  so  that  the  deposit  may 
at  all  times  be  kept  good  and  of  the  value  of  $100,000." 
[Sec.  20145,  S.  &  B.  Ann.  Stats.]  The  association  defend- 
ant, by  accepting  its  license,  was  bound  to  comply^  with  the 
law ;  and,  in  the  absence  of  any  allegations  to  the  con'trarj'^, 
it  must  be  presumed  that  all  mortgages  deposited  at  or  after 
the  datef  of  the  license,  May  10,  1889,  were  deposited  for  the 
purpose  of  complying  with  the  law  and  keeping  its  deposit 
up  to  the  required  amount  of  $100,000.  The  subsequent 
amendment  to  the  articles  of  incorporation  (July  11th), 
providing  that "  the  board  of  directors  shall  not  sell  or  dispose 
of  any  of  the  mortgages  held  or  owned  by  the  corporation," 
is  relied  on;  but  this  provision  must  be  construed,  we  think, 
in  connection  with  the  statute  of  Minnesota,  Avhich,  as 
already  noticed,  quite  clearly  contemplated  that  the  securi- 
ties of  the  association  might  be  used  and  pledged,  if  need 
be,  for  the  purpose  of  complying  with  the  law  under  which 
it  could  enter  to  transact  business  in  another  state.  It  was 
not  intended  by  this  amendment  to  deprive  the  corporation 
of  the  power,  by  the  use  of  its  securities,  to  maintain  and 
keep  good  its  deposits,  in  order  to  transact  its  business  in 
the  thirty-four  states  which  it  appears  to  have  entered  for 
that  purpose.  The  more  reasonable  view  would  seem  to  be 
that  the  amendment  was  intended  to  prevent  an  absolute 
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Bale  or  traffic  in  its  securities,  and  not  a  deposit  6f  such 
securities  for  the  purpose  indicated. 

We  arrive,  therefore,  at  the  conclusion  that  the  deposit 
of  securities  in  question,  made  with  the  state  treasurer  for 
the  purpose  indicated,  was  within  the  lawful  power  of  the 
corporation  as  represented  by  its  directors,  and  that  the  ac- 
tion of  the  directors  in  making  it  was  binding  upon  the  cor- 
poration and  all  its  members  to  the  extent  and  according 
to  the  terms  of  the  statute  under  which  it  was  made. 

5.  The  deposit  was,  as  we  have  said,  within  the  power 
<5onferred  upon  the  corporation,  and  not  in  violation  of  the 
trust  reposed  in  the  board  of  directors,  that  the  affairs  of  the 
corporation  should  be  managed,  and  its  property  and  funds 
applied,  solely  for  the  purpose  of  carrying  out  the  objects 
for  which  the  corporation  was  created.  It  is  well  settled 
that  a'corporation  cannot  avail  itself  of  the  defense  of  ultra 
mres  when  the  contract  in  question  has  been  in  good  faith 
fully  performed  by  the  other  party,  and  the  corporation  has 
had  the  full  benefit  of  the  performance  of  the  contract. 
Much  less  will  the  claim  that  the  transaction  was  ultra  vires 
be  allowed  as  a  ground  for  rescinding  the  contract  and  re- 
storing to  the  complaining  party,  on  that  ground,  the  prop- 
erty or  funds  with  which  he  has  parted,  after  he  has  had  the 
benefit  of  full  performance  of  the  contract  by  the  other 
part\^;  and,  in  general,  the  plea  of  ultra  vires  will  not  be  al- 
lowed to  prevail,  whether  interposed  for  or  against  a  corpo- 
ration, when  it  will  not  advance  justice,  but,  on  the  contrary, 
will  accomplish  a  legal  wrong.  Kadish  v.  Garden  City  E. 
B.  &  L.  Asso.  151  111.  531 ;  Whitney  Arms  Co,  v.  Barlow^  63 
N.  T.  62;  National  Bank  v.  Matthews^  98  U.  S.  628,  629. 
"Where  it  is  a  simple  question  of  capacity  or  authority  to 
contract,  arising  either  on  a  question  of  regularity  of  organ- 
ization or  of  power  conferred  by  the  charter,  a  party  who 
has  had  the  benefit  of  the  agreement  cannot  be  permitted, 
in  an  action  founded  on  it,  to  question  its  validity.  It  would 
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be  in  the  highest  degree  inequitable  and  unjust  to  permit 
the  defendant  to  repudiate  a  contract  the  fruits  of  which  he 
retains."  Sedgwick,  Construction  of  Stat.  &  Const.  Law,  73. 
In  2  Beach,  Priv.  Corp.  §  425,  the  subject  is  fully  considered, 
and  numerous  modern  authorities  are  cited,  showing  that 
"where  a  contract  has  been  in  good  faith  fully  performed, 
either  by  the  corporation  or  the  other  party,  the  one  who 
has  received  the  benefit  of  it  will  not  be  permitted  to  resist 
its  enforcement  by  the  plea  of  a  mere  want  of  power."  Darat 
V.  GalCy  83  111.  136 ;  Carson  City  Sav,  Bank  v.  Carson  City 
Elevator  Co,  90  Mich.  550;  Holmes  c&  Griggs  Mfg.  Co.  v. 
Holmes  &  Wessell  Metal  Co.  127  K  Y.  260;  Eider  Life  Raft 
Co.  V.  Hoach,  97  K  T.  378;  Bradley  v.  Ballard,  55  111.  415; 
/State  Board  of  Agriculture  v.  Citizen^  St.  R.  Co.  47  Ind.  407; 
Oil  Creeh  &  A.  R.  Co.  v.  Pennsylvania  Transp.  Co.  83  Pa. 
St.  160,  166. 

The  result  of  these  views  is  that  the  receiver  appointed  by 
the  circuit  court  for  Dane  county,  Wisconsin,  is  entitled  to 
retain  the  securities  in  question,  and  to  subject  them,  under 
the  order  of  the  court,  to  the  fulfillment  of  the  trust  upon 
which  they  were  so  deposited;  and,  to  that  end,  they  may 
be  sold  or  collected,  and  the  proceeds  so  applied,  and  any 
residue. that  may  remain  must  be  turned  over  to  the  appel- 
lant, the  receiver  appointed  by  the  district  court  of  Henne- 
pin county,  Minnesota.  The  corporation  defendant,  as  well 
as  its  stockholders  and  its  receiver  appointed  by  the  court 
in  Minnesota,  are  estopped  from  disputing  the  validity  of 
the  trust  upon  which  the  state  treasurer  had  received  these 
securities  and  held  them  when  the  corporation  became  in- 
solvent and  this  action  was  commenced.  The  corporation, 
by  its  directors,  consented  to  and  made  the  deposit,  and  their 
action  became  binding  alike  on  members  and  stockholders 
in  other  states;  and  they  have  thus  waived  all  right,  on 
legal  or  constitutional  grounds,  to  question  the  validity  of 
Vol.08— 15 
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the  trust  on  which  the  securities  are  held,  as  expressed  in 
the  statute. 

6.  We  cannot  perceive  how  it  can  be  maintained  that  the 
contract  clause  of  the  federal  constitution  can  be  invoked  to 
release  these  securities  from  the  operation  and  effect  of  such 
pledge  and  estoppel,  whatever  view  may  be  taken  of  the 
rights  and  relations  of  the  entire  body  of  stockholders  ^s 
between  themselves  and  the  corporation.  They  have  waived 
their  right  to  insist  upon  the  constitutional  objection  they 
urge  against  the  Wisconsin  statute,  or  to  question  the  validity 
of  the  trust.  Whatever  modification  or  change  may  have 
occurred  in  the  contractual  relations  existing  between  these 
parties  is  the  sole  result  of  their  lawful  and  proper  consent, 
or  of  those  who  were  chosen  and  fully  empowered  in  law 
to  represent  them,  namely,  the  board  of  directors,  without 
whose  authority  the  securities  could  not  have  been  deposited 
or  pledged  under  the  statute.  The  right  to  invoke  the  con- 
tract provision  of  the  federal  constitution,  we  think,  has 
been  waived  by  them ;  and  the  case  on  this  point  falls  strictly 
within  the  principle  stated  by  Judge  Cooley  in  his  celebrated 
work  on  Constitutional  Limitations  (6th  ed.,  p.  214),  where 
he  states  that  "  there  are  cases  where  a  law,  in  its  applica- 
tion to  a  particular  case,  must  be  sustained,  because  tho 
party  who  makes  objection  has,  by  prior  action,  precluded 
himself  from  being  heard  against  it.  Where  a  constitutional 
provision  is  designed  for  the  protection  solely  of  the  prop- 
erty rights  of  the  citizen,  it  is  competent  for  him  to  waive 
the  protection,  and  to  consent  to  such  action  as  would  be 
invalid  if  taken  against  his  will."  And  several  instances  of 
the  application  of  this  principle  are  given.  The  learned 
author  states:  "In  these  and  the  like  cases  the  statute  must 
be  read  with  an  implied  proviso  that  the  party  to  be  af-. 
fected  shall  assent  thereto;  and  such  consent  removes  all 
obstacle,  and  lets  the  statute  in  to  operate  the  same  as  if  it 
Lad  in  terms  contained  the  condition." 
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There  are  many  well-considered  eases  sustaining  the  posi- 
tion that  a  party  may,  by  his  own  act  or  conduct,  preclude 
himself  from  insisting  upon  constitutional  objections  to  a 
statute  affecting  his  rights.  The  subject  is  discussed  by 
Paine,  J.,  in  Burrows  v,  Bashford^  22  "Wis.  104,  where  the 
opinion  is  expressed  that  it  is  not  unconstitutional  for  the 
legislature  to  provide  that  a  party  may  voluntarily  subject 
himself  to  unconstitutional  provisions  as  a  condition  to  the 
enjoyment  of  a  new  advantage  given  by  the  act.  So,  in  the 
present  case,  in  consideration  of  the  benefits  derived  by 
the  defendant  corporation  and  its  shareholders  from  the 
statute  under  consideration,  it  being  allowed  to  enter  the 
state  and  transact  business  therein,  they  must  be  precluded 
from  insisting,  upon  the  invalidity  of  the  statute.  Bank  of 
Golumhia  v.  Ohely^  4  Wheat.  235 ;  People  v.  Murray ^  5  Ilill, 
468.  A  party  may  renounce  a  constitutional  provision  made 
for  his  benefit  {Etahury  v,  Conner^  3  N.  Y.  511;  Lee  v.  Til- 
lotson^  24  Wend.  337),  and,  having  waived  it,  cannot  subse- 
quently ask  for  its  protection.  The  views  we  have  already 
expressed  render  the  contention  of  the  appellant  in  respect 
to  the  relations  which  the  shareholders  of  a  mutual  building^ 
association  ordinarily  sustain  to  the  corporation  and  to  each 
other  inapplicable,  as  well  as  the  contention  that  the  en- 
forcement of  th^  trust  specified  in  the  statute  in  these  securi- 
ties will  destroy  equality  of  right  between  the  shareholders 
in  general,  rendering,  as  it  is  contended,  the  Wisconsin  share- 
holders preferred  shareholders. 

7.  Whatever  the  practical  result  of  the  enforcement  of  the 
trust  in  favor  of  Wisconsin  shareholders,  creditors,  and  others 
sustaining  contractual  relations  with  the  corporation  defend- 
ant may  be,  it  rests,  as  we  think  and  as  we  hold,  upon  the 
consent  of  the  corporation  and  of  its  shareholders  lawfully 
given,  as  it  well  might  be  in  the  present  case,  by  and  through 
its  board  of  directors,  for  a  valid  consideration  received  by 
the  corporation  to  the  benefit  and  advantage  of  those  now- 
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denying  its  validity.  The  right  of  the  state  of  Wisconsin  to  pass 
and  enforce  the  act  for  the  better  protection  of  its  citizens  and 
residents  against  irresponsible  foreign  corporations  entering, 
or  desiring  to  enter,  the  state  and  transact  business  therein 
with  its  citizens,  cannot,  we  think,  be  denied.  We  cannot 
assent  to  the  position  that  the  security  afforded  by  ^he  de- 
posit required  by  the  act,  and  thus  consented  to  and  made 
by  the  corporation  through  its  directors,  may  be  avoided  or 
nullified  at  the  instant  when  the  necessity  for  retaining  and 
enforcing  it  becomes  imperative.  If  it  was  lawful  to  require 
and  take  the  security,  it  is  rightful  and  lawful  to  insist  on  it, 
and  enforce  it,  according  to  the  very  terms  and  true  mean- 
ing of  the  act  under  which  it  was  given;  and  insolvency  of 
the  corporation  will  not  release  the  trust  op  discharge  it. 
The  language  of  the  Wisconsin  statute  is  free  from  doubt  or 
ambiguity,  and  construction  has  no  oflBce  to  perform  in  re- 
spect to  it.  Its  meaning  and  purpose  are  obvious,  and  it  is 
the  manifest  duty  of  the  court  to  give  it  full  effect.  This 
cannot  be  done  without  strictly  applying  the  securities  or 
their  proceeds  to  the  uses  prescribed  by  the  statute.  This 
trust  was  not  created  for  the  benefit  or  indemnity  of  mem- 
bers, creditors,  and  shareholders  of  the  defendant  corpora- 
tion generally,  residing  out  of  the  state.  These  were  not 
within  its  plan,  purpose,  or  policy.  The  deposit  was  required 
and  made  in  pursuance  of  a  wise  state  policy,  solely  for  the 
benefit  and  indemnity  of  resident  shareholders  and  cred- 
itors, and  for  their  protection  and  advantage  only.  Lan- 
guage could  not  have  been  readily  employed  to  make  the 
intention  plainer  than  is  expressed  in  the  statute.  To  now- 
turn  these  securities  over  to  the  appellant,  to  the  end  that 
they  may  be  collected  and  converted,  and  the  proceeds  ap- 
plied ratably  in  satisfaction  of  all  the  claims  of  shareholders 
and  creditors  generally,  whether  residents  of  Wisconsin  or 
not,  would,  we  think,  be  a  manifest  perversion  of  the  trust, 
and  render  the  security  and  indemnity  they  were  deposited 
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to  furnish  resident  shareholders,  and  others  indicated  in  tho 
statute,  a  mere  delusion. 

We  think  that  the  demurrers  to  the  appellant's  answer 
and  counterclaim  were  properly  sustained. 

By  the  Court — The  orders  appealed  from  are  affirmed. 

On  the  distribution  of  the  assets  of  an  insolvent  insurance  company, 
see  an  extensive  note"  to  Boston  <fir  A  i2.  Ca  u  Mercantile  T.  <&  D.  Co^ 
(83  Md.  685),  in  38  L.  R  A.  97.— Rep. 


Clanoet,  Appellant,  vs.  Alme  and  wife,  Eespondents* 

December  11, 1897  —  January  11, 1898, 

Mortgages:  Foreclosure:  Homesteads, 

A  mortgage  covering  a  homestead  and  other  lands  was  foreclosed 
and  the  entire  premises  sold»  the  nonexempt  portioh  being  worth 
less  than  the  amount  of  the  debt  Held,  that  the  surplus  money 
remaining  after  satisfaction  of  the  mortgage  debt  should  be  deemed 
proceeds  of  the  sale  of  the  homestead,  and  exempt  from  execu- 
tion, under  sea  2988,  R  S. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
E.  G.  SiEBEOKER,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  which  directs  the  pay- 
ment of  the  surplus  moneys  arising  from  the  sale  of  mort- 
gaged premises  under  a  foreclosure  judgment  to  the  mort- 
gagors. The  respondent  Edwin  E,  Alme  was  the  owner 
of  an  eighty-acre  tract  of  land,  upon  which  his  home  was 
situated.  The  whole  tract  was  under  a  mortgage,  which 
was  foreclosed,  and  a  sale  made  under  the  judgment.  It 
was  all  sold  as  one  parcel.  It  sold  for  enough  to  pay  the 
mortgage  debt  and  to  leave  a  surplus.  The  appellant  owned 
a  judgment  against  Edwin  E.  Alme^  which  was  a  lien  upon 
all  the  mortgaged  premises  which  was  not  included  in  the 
homestead.    He  made  claim  for  the  surplus  moneys.     The 
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court  directed  them  to  be  paid  to  the  mortgagors.  The  ap- 
peal is  from  that  order. 

For  the  appellant  there  was  a  brief  by  jE  K.  Loverud  and 
W.  W.  Oilman^  and  oral  argument  by  Mr.  Gilman. 

For  the  respondents  there  was  a  brief  by  H.  A,  Hvber  and 
JErdall  cfe  Swansen,  and  oral  argument  by  Mr.  Huber  and 
Mr.  Sam.  T.  Swansen. 

Newman,  J.  The  question  presented  is  not  diflBcult  of  so- 
lution. All  the  principles  involved  in  its  solution  have  been 
settled  by  the  decisions  of  this  court.  The  right  of  the  owner 
to  have  his  homestead  exempt  from  "  liability  in  any  form  " 
(R.  S.  sec.  2983)  for  his  debts  is  superior  to  the  equity  of  a 
creditor  to  have  it  applied  to  the  payment  of  his  debt.  How- 
ever it  may  have  been  formerly  and  in  the  absence  of  a  stat- 
ute declaring  his  right,  it  is  now  the  settled  policy  of  the  law 
to  prefer  the  homestead  right  as  against  the  rights  of  cred- 
itors. Hamon  v.  Edcjar,  34  Wis.  658 ;  Smitli  v.  Wait,  39  Wis. 
512;  Hozeh  v..  JRedzinsH,  S7  Wis,  525.  In  furtherance  of 
this  benevolent  purpose,  the  proceeds  of  the  sale  of  the  home- 
stead are  made  exempt  from  liability  for  the  debts  of  the 
owner  "  while  held  with  the  intention  to  procure  another 
homestead  therewith."  R.  S.  sec.  2983.  It  has  been  held, 
in  harmony  with  the  liberal  spirit  of  the  exemption  laws,' 
that  where  a  homestead  which  is  incumbered  with  other 
property  by  a  common  mortgage  is  applied  by  the  owner, 
ulong  with  the  other  property,  as  one  parcel,  to  the  payment 
of  the  mortgage  debt,  a  surplus  remaining  after  the  payment 
of  the  debt  will  be  deemed  proceeds  of  a  sale  of  the  home- 
stead, and  exempt  from  liability  for  the  debts  of  the  owner 
of  the  homestead.  This  was  in  a  case  where  the  value  of  the 
])roperty  not  included  in  the  homestead  was  less  than  the 
iimount  of  the  mortgage  debt,  so  that  it  would  not  alone 
have  sold  for  enough  to  realize  the  debt.  Binzel  v.  Grogan^ 
€7  Wis.  147;  IIoppc  v.  Goldberg,  82  Wis.  660. 
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This  principle  is  entirely  applicable  to  the  case  of  a  sur- 
plus arising  from  a  foreclosure  sale  of  property  similarly 
situated.  Here  the  lands  not  included  in  the  homestead 
were  worth  much  less  than  the  mortgage  debt.  The  mort- 
gage debt  was  upward  of  $3,900.  The  value  of  the  lands 
not  included  in  the  homestead  was  about  $1,600.  The  sale 
was  for  $4,600.  The  respondents  desire  to  use  the  surplus 
moneys  to  procure  another  homestead. 

Jiy  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 


Thoen,  Eespondent,  vs.  Haensteom,  Appellant. 

December  11, 1897— January  11, 1898. 

Oamishment:  Discontinuance:  Election  of  remedies:  Failure  to  use  dt7i- 
gence  in  ascertaining  facts. 

1.  The  principal  defendant  may  procure  the  discontinuance  of  garnish- 
ment proceedings  by  giving  the  undertaking  provided  for  in 
sec.  2771.  S.  &  B.  Ann.  Stats.,  or  he  may  move  for  their  dismissal 
on  the  ground  that  he  owned  property  subject  to  execution  suf- 
ficient to  satisfy  the  claim;  and  his  election  of  the  former  remedy 
is  a  waiver  of  his  right  to  resort  to  the  latter,  at  least  until  he  has 
been  relieved  of  his  election  on  equitable  grounds. 

Z  The  mere  fact  that  the  defendant  in  such  a  case,  at  the  time  of  mak- 
ing his  election,  was  ignorant  of  facts  upon  which  he  subsequently 
moved  to  dismiss  the  proceedings  is  insuflScient  to  warrant  the 
setting  aside  of  such  election,  where  such  ignorance  was  the  re- 
sult of  an  unexcused  failui'e  to  resort  to  means  of  knowledge 
reasonably  within  his  reach. 

Appeal  from  an  order  bf  the  circuit  court  for  Dane  county : 
R.  G.  SiEBECKER,  Circuit  Judge.     Affirmed. 

Plaintiflf  and  the  principal  defendant  resided  in  Chicago. 
The  former  sued  the  latter  in  the  circuit  court  for  Dane 
county,  and  as  incidental  thereto  commenced  this  garnishee 
action.     The  affidavit  which  was  the  foundation  of  the  gar- 
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nishee  proceeding  was  in  the  usual  form,  stating,  among 
other  things,  that  plaintiff  verily  believed  that  the  defend- 
ant was  not  possessed  of  property  liable  to  execution  suffi- 
cient to  satisfy  the  plaintiff's  claim.  After  the  service  of 
garnishee  process  the  principal  defendant  filed  an  undertak- 
ing pursuant  to  the  statute,  for  the  purp6se  of  releasing  the 
garnishee.  Thereafter,  on  affidavit  showing  that  such  princi- 
pal defendant  was  the  owner  of  a  large  amount  of  property 
in  the  city  of  Chicago,  liable  to  execution,  and  that  when  he 
gave  the  undertaking  to  release  the  garnishee  he  did  not 
know  that  the  cause  of  action  against  him  did  not  arise  in 
the  state  of  Wisconsin,  motion  was  made  to  dismiss  the 
garnishee  action  and  return  such  undertaking.  The  motion 
was  denied,  and  from  the  order  entered  this  appeal  was  taken. 

«/.  A.  Eggen^  for  the  appellant,  contended,  inter  alia^  that 
it  is  an  undisputed  fact  that  at  the  time  of  making  the  affi- 
davit appellant,  to  the  knowledge  of  respondent,  had  prop- 
erty sufficient  to  satisfy  more  than  a  score  of  such  claims  as 
that  made  by  the  latter  in  his  affidavit.  One  of  the  condi- 
tions precedent  to  the  commencement  and  maintenance  of  a 
valid  garnishment  is  therefore  wanting.  The  action  can  no 
more  be  maintained  than  if  it  had  turned  out  that  the  orig- 
inal action  was  in  tort,  or  that  judgment  had  been  entered 
therein  and  no  execution  issued.  The  fact  that  the  property 
is  not  situated  in  this  state  is  immaterial,  because  the  stat- 
ute does  not  require  that  it  shall  be  in  any  particular  place 
or  state,  and  because  respondent,  being  himself  a  resident  of 
the  city  and  state  in  which  the  property  is  located,  is  in  no 
position  to  complain  of  the  location  of  the  property. 

Ben  E.  Waity  for  the  respondent. 

Marshall,  J.  Sec.  2771,  S.  &  B.  Ann.  Stats.,  provides  that 
"the  defendant  may,  at  any  time  after  the  commencement  of 
the  action  and  before  judgment,  file  with  the  clerk  of  the 
court  an  undertaking,  executed  by  at  least  two  sureties,   .  .  . 
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to  .  .  .  pay  to  the  plaintiff  the  amount  of  the  judgment^ 
with  all  costs  that  may  be  recovered  against  such  defendant 
in  the  action,  not  exceeding  a  sum  specified"  in  such  under- 
taking; and  that,  on  compliance  with  the  statutory  requisites 
in  the  matter,  the  garnishee  shall  be  discharged  and  the  gar- 
nishee proceedings  deemed  discontinued.  So,  upon  the  serv- 
ice of  the  garnishee  summons  upon  the  garnishee  defendant, 
the  appellant  had  his  election  to  give  the  bond  provided  for 
by  statute  and  thereby  supersede  the  garnishee  proceedings, 
or  to  move  the  court  for  a  dismissal  of  such  proceedings, 
under  the  rule  in  Orion  v.  Noonan^  27  Wis.  572,  and  German 
American  Bank  v,  Butler-Mueller  Co,  87  Wis.  467,  if  he 
deemed  the  facts  sufficient  to  invoke  the  application  of  such 
rule.  The  two  remedies  were  inconsistent;  therefore,  obvi- 
ously, the  appellant  could  not  have  both.  He  made  his  elec- 
tion to  give  thcx  undertaking,  and  thereby  the  garnishee 
proceedings  were,  by  force  of  the  statute,  discontinued  and 
at  an  end.  It  is  not  perceived  how  the  remedy  for  the  dis- 
missal of  the  proceedings  could  be  resorted  to  under  such 
circumstances  in  any  event,  but  certainly  not  till  the  appel- 
lant had  been  relieved  on  some  ground  of  equity  from  the 
election  he  had  made  to  supersede  the  garnishee  proceedings 
in  the  manner  provided  by  statute.  Eau  Claire  Grocer  Co, 
V.  S^Mardj  97  Wis.  661.  No  ground  for  such  relief  was  set 
forth  in  the  moving  papers. 

The  mere  fact  that  the  appellant  did  not  know  that  the 
cause  of  action  sued  on  did  not  arise  in  the  state  of  Wiscon- 
sin was  immaterial,  because  the  plaintiff  had  the  absolute 
right  to  resort  to  the  Wisconsin  courts  to  enforce  his  claim 
if  he  saw  fit  to  do  so.  Elngartner  v,  Illinois  Steel  Co.  9i 
Wis.  70.  But  if  it  were  otherwise,  no  excuse  is  shown  for 
the  want  of  knowledge  which  appellant  alleged.  A  party 
cannot,  except  at  his  peril  of  being  bound  by  his  action, 
proceed  ignorantly  in  matters  respecting  his  own  interests, 
when  such  ignorance  is  the  result  of  a  failure  to  resort  to 
reasonable  means  of  knowledge  within  his  reach,  unless 
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there  is  some  good  excuse  shown  for  such  conduct.  No  ex- 
cuse whatever  is  shown  here.  The  appellant  simply  alleged 
that  he  did  not  know.  It  is  perfectly  apparent  that  he 
might  have  known  had  he  made  reasonable  efforts  to  dis- 
cover the  facts.  Being  a  debtor,  the  presumption  from  that 
fact  is  that  he  knew  the  facts  out  of  which  the  debt  arose, 
and  it  would  take  a  strong  case  to  rebut  such  presumption. 
But,  as  stated,  there  was  no  reason  set  forth  in  the  moving 
papers  sufficient  to  warrant  the  court  either  in  relieving  the 
defendant  from  his  election  to  supersede  the  garnishee  pro- 
ceedings by  giving  an  undertaking  under  the  statute,  or  for 
dismissing  the  garnishee  proceedings  if  such  relief  had  beea 
granted. 

By  the  Court — The  order  appealed  from  is  affirmed. 

Cassoday,  C.  J.  (concurring).  As  I  understand,  the  prin- 
ciple upon  which  I  differed  from  the  majority  of  the  court 
in  Eingartner  v.  Illinois  Steel  Co,  94  Wis.  70,  is  not  involved 
in  this  appeal.  On  the  contrary,  the  right  to  maintain  an 
action  "for  and  against  property  and  rights  of  property  lo- 
cated or  having  a  situa^'*  in  this  state  is  there  conceded  in 
my  opinion.  94  Wis.  83,  84.  That  opinion  has  recently 
been  expressly  sanctioned  by  the  supreme  court  of  Missis- 
sippi, as  stating  "  the  true  ground  for  the  conclusion  reached 
by  the  court  in  Eingartner' a  Case!'*  Pullraan  Palace,  Car 
Co.  V.  Lawrence^  74  Miss.  782. 


Lyle,  Respondent,  vs.  Essbr,  Appellant. 

December  11, 1897  ^January  11, 1898. 

Limitations:  Promissory  notes:  Partial  payments:  Reference, 

!•  In  an  action  on  a  promissory  note  given  in  1881  in  settlement  of  an 
account  stated,  it  appeared,  among  other  things,  that  between 
that  time  and  1894  defendant  ran  an  open  store  account  with 
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plaiotlff,  payments  being  made  from  time  to  time  in  money  and 
produce,  frequently  when  he  owed  nothing;  that  the  note  was  not 
mentioned  during  such  time;  that  no  specific  application  of  such 
payments  was  made,  but  the  defendant  instructed  the  plaintiff  to 
give  him  credit  therefor  and  the  latter  credited  them  on  his  books; 
that  in  1893  the  plaintiff  wrot«  the  defendant  for  money  without 
specifying  for  what  the  same  was  due;  that  the  defendant  sup- 
posed his  account  was  paid,  but  nevertheless  made  a  payment 
without  applying  the  same;  that  on  March  81,  1893,  defendant 
made  his  last  purchase  of  plaintiff  and  thereafter  there  remained 
a  balance  to  his  credit  on  the  latter's  books;  that  in  1894  defend- 
ant made  a  further  payment  without  inquiring  as  to  the  condition 
of  his  account  or  Qiaking  any  applicafion;  that  thereafter  plaint- 
iff applied  such  balance,  including  such  last  payment,  to  the  pay- 
ment of  interest  on  the  note.  Held,  that  the  note  was  taken  out 
of  the  statutes  of  limitation  by  part  payment 
2.  The  granting  of  a  reference  in  such  a  case  was  proper,  as  the  trial 
necessarily  required  the  examination  of  a  long  account 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  K.  G.  Siebecker,  Circuit  Judge.    Affirmed. 

This  action  was  commenced  in  justice's  court.  The  com- 
plaint alleges,  in  effect,  that  January  1,  1881,  the  plaintiff 
and  one  F.  W.  Duf renne  were  copartners  doing  business  as 
merchants  under  the  firm  name  of  Dufrenne  &  Lyle  at  Mid- 
dleton,  and  had  been  for  some  time  prior  thereto;  that  on 
that  day  the  defendant  was  indebted  to  the  firm  on  account 
for  merchandise  in  the  sum  of  $1G6.59,  and  gave  his  note  to 
the  firm  therefor,  payable  one  year  afterdate,  with  interest 
at  ten  per  cent,  until  paid ;  that  the  interest  was  paid  thereon 
to  January  1,  1890;  that  payments  had  been  made  thereon 
from  time  to  time  (the  last  being  made  February  7,  1894); 
that  Dufrenne  died  July  18,  1892;  that  the  plaintiff,  as  sur- 
viving partner,  was  the  owner  and  holder  of  the  note;  and 
that  there  was  due  thereon  $200,  for  which  he  prayed  judg- 
ment and  costs.  The  answer  alleged,  in  effect,  that  on  and 
prior  to  January  1,  1883,  the  defendant  delivered  to  the 
firm  property  and  money  in  full  satisfaction,  discharge, 
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accord  and  satisfaction  of  the  note  in  question,  and  also 
pleaded  the  six-years  statute  of  limitations. 

The  cause  having  been  referred  to  a  referee  to  hear,  try, 
and  determine,  and  a  trial  having  been  had  before  such 
referee,  at  the  close  thereof  the  referee  found,  as  matters  of 
fact,  in  effect,  that  the  note  was  given  to  balance  a  running 
account,  as  stated  in  the  complaint;  that  the  store  accounts 
between  the  parties  during  1895-96  were  distinct  from  the 
accounts  and  note  involved  in  this  suit,  and  had  been  bal- 
anced, and  were  disregarded;  that  between  January  1, 1881, 
and  February  7,  1894,  np  mention  of  the  note  was  made  by 
either  party  to  the  other,  but  that  after  that  time  the  plaint- 
iff called  the  defendant's  attention  to  the  note;  that  prior 
to  February  7,  1894,  and  after  that  date,  the  defendant  had 
been  asked  for  money  by  the  plaintiff,  without  any  state- 
ment as  to  the  obligation  upon  which  it  was  exacted ;  that 
between  January  1,  1881,  and  February  7,  1894,  when  the 
defendant  made  the  last  payment  to  the  plaintiff,  the  defend- 
ant ran  an  open  store  account  with  the  plaintiff,  and  at  vari- 
ous times  between  said  dates  paid  money  to  the  plaintiff 
when  he  owed  nothing  on  his  book  account,  and  received 
credit  therefor  on  the  plaintiff's  books,  without  reference  to 
the  account  or  the  note;  that  during  that  time  neither  party 
made  any  application  of  such  payments,  except  to  credit  the 
defendant  therefor  on  the  plaintiff's  books;  that  the  defend- 
ant expected  to  pay  both  the  note  and  his  book  account  in 
cash  and  produce;  that,  whenever  the  defendant  paid  cash 
or  delivered  produce  to  the  plaintiff,  he  merely  instructed 
the  plaintiff  to  give  him  credit  for  the  same;  that  in  1893 
the  plaintiff  wrote  to  the  defendant,  asking  for  a  payment 
of  money  without  specifying  for  what  the  same  was  exacted, 
Avhereupon  the  defendant  made  a  payment  to  the  plaintiff, 
but  made  no  application  of  the  same;  that  when  the  defend- 
ant received  the  letter  he  supposed  his  account  was  paid; 
that  after  February  7,  1804,  when  the  last  payment  was  so 
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made  by  the  defendant,  the  plaintiff,  for  the  first  time,  made 
application  of  the  balance  then  standing  to  the  defendant's 
credit  by  making  indorsements  of  interest  on  the  note,  and 
by  preparing  a  pass  book  containing  the  charges  of  interest 
on  the  note,  and  also  the  credits  of  payments  made  by  the 
defendant,  including  the  payment  of  February  7, 1894,  which 
pass  book  was  delivered  to  the  defendant;  that  March  31, 
1893,  the  defendant  made  his  last  purchase  from  the  plaint- 
iff, and,  after  deducting  the  amount  of  the  purchase,  there 
remained  a  considerable  balance  standing  on  the  plaintiff's 
books  to  the  defendant's  credit;  that  February  7, 1894,  the 
defendant  made  a  further  payment  of  $20  to  the  plaintiff, 
but  without  any  inquiry  as  to  the  condition  of  his  obliga- 
tions to  the  plaintiff,  or  making  any  application  of  the  pay- 
ment or  of  the  amount  previously  standing  to  his  credit. 

As  conclusions  of  law  the  referee  found,  in  effect,  that  the 
plaintiff,  as  such  surviving  partner,  was  entitled  to  maintain 
this  action;  that  the  plaintiff  had  the  privilege  of  applying 
the  payment  of  $20  so  made  February  7,  1894,  upon  the 
note,  and  that  the  same  was  thereby  revived  and  renewed, 
so  that  it  became  a  valid,  legal,  and  subsisting  debt  due  from 
the  defendant  to  the  plaintiff;  that  the  plaintiff  was  enti- 
tled to  judgment  on  the  note  against  the  defendant  in  the 
sum  of  $200. 

Upon  application  to  confirm  the  report,  the  court  ordered 
the  referee  to  find  additional  facts.  In  obedience  to  the 
order  the  referee  found,  as  additional  facts,  the  following: 
The  state  of  the  accounts  between  the  parties  at  the  end  of 
each  year  from  January  1,  1881  (leaving  out  of  considera- 
tion the  principal  and  interest  on  the  note),  was  as  therein 
stated  (showing  a  balance  due  the  defendant  at  the  end  of 
each  year  of  from  $72  to  $123.38,  except  January  1,  1883, 
when  there  was  $19.60  due  the  firm).  The  state  of  the  ac- 
counts between  the  parties  at  the  end  of  each  year  from 
January  1, 1881  (taking  into  consideration  the  annual  inter- 
est on  the  note  in  question),  was  as  therein  stated,  in  favor 
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of  the  defendant  for  six  years  between  January  1, 1882,  and 
January  1,  1889,  and  in  favor  of  the  firm  and  the  plaintiff 
for  eight  years  between  January  1,  1883,  and  January  1, 
1895.  The  defendant  never  intended  to  make  the  plaintiff 
a  gift  of  any  money  or  property  referred  to  therein. 

The  court  thereupon  confirmed  the  report  of  the  referee, 
and  ordered  judgment  in  accordance  therewith.  From  the 
judgment  entered  thereon  accordingly  the  defendant  ap- 
peals. 

For  the  appellant  there  was  a  brief  by  Fehlandt  db  Whelariy 
and  oral  argument  by  C.  E.  Whelan.  They  contended,  inter 
alia,  that  the  taking  of  the  debt  out  of  the  bar  of  the  stat- 
ute must  be  by  intent  of  the  debtor.  The  payment  made 
by  him  must  be  to  the  debt  barred,  and  the  directness  of 
reference  to  the  particular  debt  must  be  apparent.  The 
particular  debt  must  be  in  the  debtor's  mind  when  he  makes 
the  payment,  and  the  payment  must  not  be  won  from  him 
by  subterfuge  or  a  long  series  of  skillful  maneuvers  wherein 
the  barred  debt  is  not  once  mentioned.  Pritchard  v,  Tlowell^ 
1  Wis.  131;  Brown  v.  ParTcer,  28  id.  21 ;  Walrod  v,  Mansony 
23  id.  393;  Martin  v.  Fox  c6  Wis.  Imp.  Co,  19  id.  552;  Car- 
penter  v.  State,  41  id.  36;  Engmann  v.  Estate  of  Immel,  59 
id.  258;  Tippets  v.  Heaiie,  1  Crorap.,  M.  &  R  252;  Mills  v. 
Fov^Jces,  5  Bing.  N.  C.  455;  Linsell  v,  Bonsor,  2  id.  241; 
Jones  V.  Langhorne,  19  Colo.  206;  Lisner  v.  Ilitson,  95  Ga. 
527;  Tiedeman,  Commercial  Paper,  §  377;  Gage  v.  Dudley , 
64  N.  H.  271 ;  ITolt  v.  Gage,  60  id.  536,  541 ;  Livermore  ^^ 
Band,  26  id.  90;  Brown  v.  Latham,  58  id.  30;  Pond  v,  Will- 
iams, 1  Gray,  630;  Crow  v.  Glea^on,  141  N.  Y.  493;  1  Wood, 
Limitations  (2d  ed.),  271  et  seg.;  Ilaiper  v,  Falrley,  53  N.  Y. 
442;  Alhro  v.  Figxtera,  60  id.  630;  Austin  v.  Me C lure,  60 
Yt.  456 ;  Cleaveland  v,  Dinsmore,  59  id.  436 ;  BoVie  v,  Briggs, 
id.  450;  Kallenlach  v.  Dickinson,  100  111.  427;  Armistead  z\ 
Brooke,  18  Ark.  521. 

For  the  respondent  there  was  a  brief  by  Olin  &  Butler y 
and  oral  argument  by  H.  Z.  BuHer. 
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CA880DAT,  C.  J.  The  trial  of  the  issue  of  fact  raised  by 
the  pleadings  necessarily  required  the  examination  of  a  long 
account,  and  hence  there  was  no  error  in  granting  the  refer- 
ence. E.  S.  sec.  2864;  Turner  v.  Nachtsheim^  71  Wis.  16; 
SuU<m  V.  WegnePj  74  Wis.  347;  Briggs  v.  Mies,  79  Wis.  571. 

Our  statutes  provide,  in  effect,  that  no  acknowledgment 
or  promise  shall  be  sufficient  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  the  cause  out  of  the  operation 
of  the  statutes  of  limitation,  unless  the  same  be  contained 
in  some  writing  signed  by  the  party  to  be  charged  thereby 
(sec.  4243,  E.  S.);  but  that  nothing  contained  in  that  section 
shall  alter,  take  away,  or  lessen  the  effect  of  a  payment  of 
any  principal  or  interest  made  by  any  person,  but  that  no 
indorsement  or  memorandum  of  any  such  payment,  written 
or  made  upon  any  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  behalf  of  the  holder  thereof,  shall 
be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the 
case  out  of  the  operation  of  the  statutes  of  limit^ition.  E.  S. 
sec.  4247. 

Under  these  statutes  it  is  very  manifest  that  no  oral  ac- 
knowledgment or  promise  of  the  debtor  can  operate  to  take 
a  case  out  of  the  statute.  There  is  no  pretense  that  the  de- 
fendant has  ever  given  or  signed  any  such  written  acknowl- 
edgment or  promise.  It  is  also  manifest  from  the  language 
of  the  statute  that  no  indorsement  or  memorandum  of  any 
such  payment,  made  by  the  holder  of  such  instrument  with- 
out the  concurrence  of  the  debtor  and  actual  payment,  can 
operate  to  take  the  case  out  of  the  statute.  It  has  been 
held  that  even  an  indorsement  of  a  part  payment,  in  the 
handwriting  of  the  debtor  but  not  signed  by  him,  will  not 
prevent  the  operation  of  the  statute,  if  no  money  or  valu- 
able consideration  actually  passed  between  the  parties,  even 
if  they  at  the  time  orally  agreed  that  it  should  be  deemed 
a  payment.  Blancha/rd  v,  Blancliard,  122  Mass.  558.  But 
under  the  statute  a  part  payment  actually  made  by  the 
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debtor  has  the  same  effect,* as  to  taking  the  case  out  of  the 
statute,  as  a  written  acknowledgment  or  promise  to  pay 
the  debt,  signed  by  the  debtor.  To  have  that  effect,  how- 
ever, the  debtor  must  make  the  part  payment  on  the  debt 
in  suit.  By  making  such  part  payment  the  debtor  admits 
the  balance  of  the  debt  to  be  due,  and  impliedly  agrees  to 
pay  it.  Tippets  v.  Seane^  1  Cromp.,  M.  &  R.  252;  Waters 
V,  Tompkins^  2  Cromp.,  M.  «fe  E.  723.  But,  where  there  are 
two  clear  and  undisputed  debts,  the  case  is  not  taken  out  of 
the  statute,  as  to  either  debt,  by  evidence  of  a  part  payment 
within  six  years,  not  specifically  appropriated  to  the  one 
debt  or  the  other.  Burn  v,  Boultoriy  52  Eng.  C.  L.  476; 
JPond  V.  Williams^  1  Gray,  630.  So  it  would  seem  that  the 
part  payment,  to  have  the  effect  of  taking  the  case  out  of 
the  statute,  must  be  made  to  the  creditor  or  his  agent,  or  to 
some  one  who  stands  in  the  relation  of  personal  representa- 
tive. Glaric  V.  Hooper ^  10  Bing.  480;  Stamford^  S,  cfe  B. 
Banking  Co.  v.  Smith  [1892],  1  Q.  B.  769.  Such  part  pay- 
ment may  be  shown,  however,  by  any  competent  evidence. 
It  does  not  require  an  express  declaration  of  the  debtor  at 
the  time  of  making  it.  Waters  v.  Tompkins,  supra.  This 
court  has  held  that  part  payment  of  a  debt,  after  the  statute 
has  run,  will  have  the  same  effect  as  though  paid  before  the 
statute  had  run.  Engmann  v.  Estate  of  Immely  59  Wis.  249, 
259. 

Here  it  would  seem  that  the  note  was  given  for  the  stated 
balance  of  the  book  account,  but  the  account  was  continued 
thereafter,  and  payments  credited  thereon,  right  along,  as 
though  no  note  had  been  given.  The  state  of  the  account, 
as  found,  indicates  pretty  clearly  that  the  several  payments 
made  were  intended  by  the  debtor  to  apply  upon  the  note 
as  well  as  the  book  account.  The  defendant  testified  to  the 
effect  that  the  plaintiff  never  asked  him  to  pay  interest  on 
the  note;  that  he  paid  it  on  his  account;  that  the  plaintiff 
told  him  once  that  his  account  was  paid,  except  the  note; 
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that  the  plaintiff  asked  him  for  money,  and  he  always  paid 
on  account,  and  always  told  the  plaintiflf  to  give  him  credit 
for  what  he  paid  in ;  that  the  plaintiflf  wrote  him  a  letter  (he 
thought,  in  1893)  asking  for  money;  that  he  then  thought 
his  account  was  all  paid  up;  but  that  he  went  right  after  he 
received  the  letter,  and  paid  the  plaintiflf  $30.  The  referee 
was  justified  in  finding  that  the  defendant  never  intended  to 
make  any  gift  to  the  plaintiflf.  On  the  contrary,  it  is  ap- 
parent, from  the  dealings  and  all  the  circumstances,  that  the 
plaintiflf  exacted  the  money  because  it  was  due  him  on  the 
note,  and  that  the  defendant  made  the  payment  because  he 
knew  he  was  indebted  to  the  plaintiflf  on  the  note.  The 
payment  was  therefore  made  as  a  part  payment  on  the  note. 
Marshall  v.  Holmes^  68  Wis.  556. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


SoHUSTEE,  Eespondent,  vs.  Albrecht,  Appellant. 

Becermber  11, 1897  ^January  11, 1898, 

Surface  waters:  Percolation:  Rights  of  adjoining  proprietors:  Appeal 

1.  Findings  of  fact  cannot  be  reviewed  on  appeal  unless  exceptions 
thereto  are  preserved  in  the  bill  of  exceptions. 

2l  The  owner  of  land  on  which  surface  water  accumulates  has  no 
right  to  conduct  the  water  by  an  artificial  channel  to  a  point  on 
his  own  land  in  close  proximity  to  the  line,  where  it  will  inevita- 
bly permeate  the  surrounding  soil  and  percolate  through  the  same 
into  his  neighbor's  land,  to  the  permanent  injury  of  the  latter. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  E.  G.  Siebeoker,  Circuit  Judge.     Affirmed, 

This  is  an  equitable  action  brought  to  prevent  the  defend- 
ant from  constructing  on  his  own  land,  but  in  immediate 
proximity  to  the  plaintiflf's  land,  a  certain  tile  drain,  from 
Vol.  98  — 16 
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which,  it  is  claimed,  large  quantities  of  water  will  percolate 
through  the  soil  into  the  plaintiff's  land,  to  his  injury. 

The  parties  own  adjoining  farms,  a  large  part  of  the  de- 
fendant's land  being  more  than  ten  feet  higher  than  the 
plaintiff's  land.  Where  the  two  farms  join,  the  defendant's 
land  slopes  down  to  the  level  of  the  plaintiff's,  and  there  is 
a  depression,  which  is  swampy  iil  wet  seasons,  and  hard  and 
tillable  in  dry  seasons.  This  depression  is  divided  between 
both  farms.  Upon  the  high  part  of  the  defendant's  land, 
and  at  a  distance  of  about  a  quarter  of  a  mile  from  plaint- 
iff's line,  there  is  a  natural  depression;  and  in  this  depres- 
sion there  is  nearly  always  an  accumulation  of  surface  water, 
forming  a  pond  varying  from  two  or  three  to  fifteen  acres 
in  extent,  and  which  has  no  natural  outlet;  and  this  pond 
has  existed  for  many  years  without  drainage.  In  1895  the 
defendant  conceived  the  idea  of  reclaiming  the  soil  under 
said  natural  pond  by  draining  the  same.  His  plan  was  to 
lay  a  drain  some  1,400  feet  in  length,  composed  of  six-inch 
tile  with  loose  joints,  in  a  covered  ditch  several  feet  in  depth,, 
running  from  the  pond  in  the  direction  of  the  lower  part  of 
his  own  land  and  approaching  the  plaintiff's  land,  the  near- 
est point  being  somewhere  about  250  feet  from  plaintiff's 
land.  Upon  the  line  of  this  drain  he  proposed  to  construct 
three  wells,  twenty  to  twenty-five  feet  in  depth;  the  idea 
being  that  the  water  would  escape  into  the  surrounding  soil 
through  the  loose  joints  of  the  tile,  and  at  the  wells.  He 
had  constructed  some  1,100  feet  of  this  drain,  and  dug  two 
of  the  wells,  when  this  action  was  brought,  and  a  temporary 
injunctional  order  obtained,  preventing  him  from  continu- 
ing the  ditch  to  its  proposed  terminus,  on  the  ground  that 
the  w^ater  would  reach  and  permanently  injure  the  plaintiff's 
lowlands. 

The  court  found  that,  if  the  ditch  were  completed  as  pro- 
posed by  the  defendant,  the  amount  of  water  to  be  conveyed 
^  was  so  great,  and  the  slope  of  the  ground  and  the  nature  of 
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the  soil  were  such,  that  the  water  would  percolate  through 
the  soil  to  the  plaintiff's  land,  to  his  injury ;  and  the  injunc- 
tion was  made  permanent.  From  this  judgment  the  defend- 
ant appealed. 

For  the  appellant  there  was  a  brief  by  Fehlandt  &  Whe- 
lauj  and  oral  argument  by  C.  E.  Whdan.    They  contended, 
inter  alia,  that  "  the  owner  of  an  estate,  for  the  purpose  of 
securing  or  protecting  its  reasonable  use  and  enjoyment, 
may  obstruct  or  divert  surface  waters  thereon,  and  which 
have  come  down   from   higher  levels,   by  embankments, 
ditches,  drains,  and  culverts  and  other  constructions;  and 
in  doing  so  may  lawfully  hinder  the  natural  flow  of  such 
waters  and  turn  the  same  back  upon  or  off  onto  or  over  the 
lands  of  other  proprietors,  without  liability  for  injuries  en- 
suing from  such  obstruction  or  diversion."     Johnson  v.  (7., 
St.  P.,  Jf.  cfe  0.  a.  Co,  80  Wis.  645;  FarJcs  v.  Newburyport, 
10  Gray,  28;  Flagg  v.  Worcester,  13  id.  601 ;  Hoyt  v.  Hudson^ 
27  Wis.  ^^^i\  Sweet  v.  Cutis,  11  Am.  L.  Eeg.  11;  Gannon  v. 
Hargadon,  10  Allen,  106;  O'Connor  v,  F.  du  Z.,  A.  <&  P.  R. 
Co.  52  Wis.  531;  Lessard  v.  Stram,  62  id.  116;  Case  v.  Hoff- 
nian,  72  N.  W.  Kep.  390;  Bates  v.  Sfnith,  100  Mass.  181; 
Franklin  v.  Fisle,  13  Allen,  211;  Oghurn  v.  Connor,  46  Cal. 
346;  Gray  v.  McWilliams,  98  id.  157;  Jordan  v.  St.  P.,  M. 
cfe  M.  R.  Co.  42  Minn.  175,  6  L.  E.  A.  573,  note;  O'Connell 
V.  E.  T.,  V.  <&  G.  R.  Co.  13  id.  394;  Zybe's  Ajypeal,  106  Pa. 
St.  626;  Bowlsbyv.  Speer,  31  N.  J.  Law,  351;  Middlesex  Co. 
v.  McCue,  149  Mass.  103;  Upjghn  v.  Board  of  Health  of 
Richmond,  46  Mich.  542;  Kennison  v.  Beverly,  146  Mass. 
467;  PecTc  v.  Herrington,  109  111.  611;   Giljillin  v.  Schmidt, 
64  Minn.  29;  Sheehan  v.  Flynn,  59  id.  436. 

For  the  respondent  there  was  a  brief  by  Jones  cj&  Stevens, 
and  oral  argument  by  E.  R.  Stevens.  They  argued,  among 
other  things,  that  at  common  law  there  exists  no  natural 
easement  or  servitude  in  favor  of  the  owner  of  the  superior 
or  higher  grounds  or  fields  for  the  discharge  of  surface 
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waters  accumulating  on  his  land  upon  the  land  of  the  lower 
proprietor.  The  proprietor  of  the  lower  estate  may,  if  he 
chooses,  lawfully  obstruct  such  waters  and  turn  them  back 
upon  or  on  to  or  over  the  lands  of  other  proprietors,  with- 
out liability  for  injuries  ensuing  from  such  obstruction  or 
diversion.  Iloyt  v.  Hudson^  27  Wis.  656,  659;  Pettigrew  v. 
Evansville^  25  id.  223 ;  Wendlandt  v.  Cavanaugh^  85  id.  256, 
263;  Arimond  v.  Green  Bay  <&  M.  Canal  Co,  31  id.  316; 
Eulrich  V.  Bichter^  37  id.  229;  Spelman  v,  Porta^e^  41  id. 
148;  O'Connor  v.  K  du  Z.,  A.  cfe  P.  P.  Co.  52  id.  530;  Ilanr 
lin  V.  C.  <&  N.  W.  P.  Co.  61  id.  515;  Waters  v.  Bay  View, 
id.  642;  Kanffman  v.  Griesemer,  26  Pa.  St.  407,  67  Am.  Dec. 
437;  NichoU  v.  Dissler,  31  K  J.  Law,  461,  86  Am.  Dec.  219; 
Dickinson  v.  Worcester,  7  Allen,  19;  Basseti  v.  Salisbury 
Mfg.  Co.  43  N.  H.  569;  Chatfield  v.  Wilson,  28  Yt.  49;  IFa/- 
flev.N.  T.  C.  P.  Co.  58  Barb.  413.  Even  under  the  civil 
law,  and  much  less  under  the  common  law,  the  appellant 
would  not  have  the  right  to  impose  on  the  lower  estate  the 
additional  burden  of  receiving  all  the  surface  water  collected 
in  this,  pond  on  his  land,  which  would  naturally  remain  there 
if  not  interfered  with  by  man.  Martin  v.  Jett,  12  La.  601, 
32  Am.  Dec.  120;  Butler  v.  Peck,  16  Ohio  St.  334;  Living- 
stone V.  McDonald,  21  Iowa,  160;  Angell,  Watercourses, 
§§  108^,  108;,  108*/  Washburn,  Easements,  355. 

WiNSLow,  J.  The  findings  of  fact  seem  to  be  supported 
'by  the  evidence,  but,  even  if  they  were  not,  there  are  no  ex- 
ceptions to  the  written  findings  preserved  in  the  bill;  hence, 
in  any  event,  they  cannot  be  reviewed. 

It  was  held  by  this  court  in  Pettigreio  v.  Evansville,  25 
Wis.  223,  that  the  owner  of  land  on  which  there  is  a  pond 
jor  reservoir  of  surface  water  cannot  lawfully  discharge  it, 
through  an  artificial  channel,  directly  upon  the  land  of  an- 
other, greatly  to  his  injury.  As  between  private  individuals, 
where  no  question  of  public  duty  or  authority  is  involved. 
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this  principle  has  not  been  infringed  upon,  but  has  been  re- 
cently reaflBrraed  by  this  court.  Wendlandi  v,  Cavanauffhj 
85  Wis.  256.  In  the  present  case  the  owner  of  the  pond  did 
not  propose  to  discharge  the  water  directly  upon  his  neigh- 
bor's land,  but  proposed  to  conduct  it,  by  an  artificial  chan- 
nel, to  a  point  on  his  own  land  in  close  proximity  to  the  line, 
where  it  would  inevitably  permeate  the  surrounding  soil 
and  percolate  through  the  same  into  his  neighbor's  land,  and 
permanently  injure  the  same.  We  perceive  no  logical  dif- 
ference between  the  quality  of  the  two  acts.  In  either  case 
there  is  a  permanent  injury  to  his  neighbor's  land,  caused  by 
water  conducted  thereto  by  an  artificial  channel;  and  the 
injury  caused  by  percolation  artificially  caused  may  easily 
be  as  great,  or  greater,  than  the  injury  caused  by  direct  dis- 
charge in  a  stream.  Gould,  Waters,  §  271. 
£y  the  Court — Judgment  aflSrmed. 


Jones  and  others,  Respondents,  vs.  Alford,  Garnishee,  Ap- 
pellant. 

December  11,  1897— January  11, 1898, 

Voluntary  assignments:  Failure  to  sign  certificate:  Curative  act:  Qar- 

nishment, 

1.  Failure  of  the  court  commissioner  who  approved  the  bond  of  an 

assignee  for  the  benefit  of  creditors  to  sign  the  certificate  required 
by  sec.  1696,  R  S.,  to  be  indorsed  on  the  copy  of  the  assignment 
deposited  in  the  office  of  the  clerk  of  the  circuit  court,  renders  the 
assignment  void  as  to  attacking  creditors,  even  though  the  omis- 
sion was  inadvertent. 

2.  "Where  a  voluntary  assignment  was  void  as  to  attacking  creditors 

because  of  a  failure  to'  comply  with  a  statutory  requisite,  rights 
of  creditors  which  had  become  fixed  by  judgment  in  garnishment 
proceedings  against  the  assignee  were  not  affected  by  the  subse- 
quent passage  of  a  curative  act  (sea  2,  ch.  334,  Laws  of  1897). 
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A  Prior  to  the  making  of  a  voluntary  assignment,  void  as  to  attack- 
ing creditors,  property  of  the  assignor  had  been  levied  upon  under 
execution&  Before  the  property  was  sold  garnishment  proceed- 
ings were  commenced  against  the  assignee.  Held,  that  the  as- 
signor's interest  in  the  surplus  arising  from  the  sale  of  such 
property  was  sObject  to  garnishment  under  sec.  2786,  R.  S.,  and 
that  the  assignee  was  charge4ible  on  account  thereof. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebecker,  Circuit  Judge.    Affirmed. 

The  defendant  Abbott,  January  17,  1896,  executed  and 
delivered  to  W.  H.  Alford,  the  garnishee  defendant,  an  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors. 
At  the  time  of  making  the  assignment  all  the  personal  prop- 
erty of  the  defendant  Abbott,  not  by  law  exempt,  was  in 
the  hands  of  the  sheriflf  of  Dane  county  by  levies  under  cer- 
tain executions  issued  upon  judgments  obtained  in  the  cir- 
cuit court  for  that  county  against  the  defendant  Abbott. 
A  copy  of  said  deed  of  assignment,  with  the  irxdorsement 
thereon  of  the  consent  of  said  Alford  as  assignee  to  take 
upon  himself  the  faithful  discharge  of  the  trusts  specified  in 
the  assignment,  etc.,  was  filed  as  required  by  law,  together 
with  the  following  indorsement  on  said  assignment: 

"  I  hereby  certify  that  the  within  is  a  true  and  correct  copy 
of  the  original  assignment,  and  of  the  whole  thereof,  made 
by  C.  F.  Abbott  to  TF.  IT.  Alford,  on  the  17th  day  of  Janu- 
ary, A.  D.  1896,  and  that  the  said  assignee  named  in  said 
original  assignment  did,  in  my  presence,  make  the  indorse- 
ment thereon,  as  required  by  section  1696  of  the  Eevised 
Statutes  of  1878. 

"  Dated  January  17,  1896. 

"Court  Commissioner, 

"  Dane  county.  Wis." 

Afterwards,  on  the  21st  day  of  January,  1896,  Charles  N. 
Brown,  court  commissioner,  indorsed  upon  the  copy  of  said 
assignment  the  following  certificate:  "I  hereby  certify  that 
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tny  signature  above  the  words  ^  Court  Commissioner,'  etc., 
at  the  end  of  the  foregoing  certificate,  was  omitted  by  in- 
advertence." The  garnishee,  Alford^  denied  liability,  and 
the  plaintiffs  elected  to  take  issue  on  the  answer. 

The  court  found  that  the  purported  certificate  of  Janu- 
ary 17,  1896,  was  filed  with  the  clerk  of  the  circuit  court, 
and  at  the  same  time  said  Alford  filed  a  bond,  as  assignee, 
conditioned  and  executed  as  by  law  required;  that  the  officer 
taking  said  bond  was  Charles  IN".  Brown,  court  commissioner, 
and  that  at  the  time  of  the  filing  of  said  copy  of  said  assign- 
ment and  said  bond  he,  the  said  Charles  N.  Brown,  did  not 
indorse,  and  at  the  time  of  the  service  of  the  affidavit  for 
garnishment  and  garnishee  summons  had  not  indorsed,  in 
writing,  on  said  copy  of  such  assignment,  his  certificate  that 
the  same  was  a  true  copy  of  the  original,  and  the  whole 
thereof,  and  that  the  assignee  named  in  said  original  assign- 
ment did  in  his  presence  make  the  indorsement  thereon  as 
required  by  sec.  1696,  K.  S.  1878;  and  that  afterwards,  as 
stated,  another  certificate  was  indorsed  January  21, 1896. 
The  court  further  found  that  at  the  time  of  the  service  of 
the  garnishee  process,  January  17,  1896,  the  said  garnishee 
had  in  his  possession  and  under  his  control  certain  real  estate 
in  Madison,  Wisconsin,  describing  it,  and  the  interest  of  said 
Abbott,  as  heir  at  law  of  Abijah  Abbott,  in  certain  other 
real  estate  in  Trempealeau  county ;  that  at  the  time  afore- 
said the  garnishee  had  personal  property  under  his  control 
and  held  by  him  by  virtue  of  said  assignment,  being  the  per- 
sonal property  conveyed  to  the  said  garnishee  by  the  said 
deed  of  assignment,  described  and  set  forth  in  the  inventory 
of  assets  filed  by  him ;  that  as  assignee,  under  the  direction 
of  the  court,  he  had  sold  the  interest  of  said  Abbott  in  the 
real  property  in  Madison  for  the  sum  of  $269.10,  and  that  it 
had  been  stipulated  that  the  assignee  might  sell,  under  the 
direction  of  the  court,  the  interest  in  the  lauds  in  Trempea- 
leau county ;  that  the  personal  property  of  said  Abbott,  sa 
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seized  and  held  by  the  sheriflF  of  Dane  county  under  certain 
executions,  was  sold  under  said  executions,  and  that,  after 
satisfying  them,  there  remained  in  the  hands  of  the  sheriff, 
as  a  part  of  the  proceeds  of  the  sale  of  said  personal  prop- 
erty, $405.46,  of  which  amount  $183  had  been  delivered  by 
the  sheriff  to  said  Alford  as  such  assignee,  and  that  said 
sheriff  holds  the  sum  of  $222.46  thereof,  which  belongs  ta 
said  TF".  II,  Alford  as  such  assignee,  and  which  he  is  entitled 
to  demand  and  receive;  and  that  said  TT.  II.  Alford^  the 
garnishee  defendant,  has  no  lien  on  or  interest  in  said  money 
or  property  as  to  the  plaintiffs  in  this  action. 

The  court  held  that  the  assignment  was  illegal  and  void 
as  to  the  plaintiffs,  and  that  said  Alford  was  liable  as  gar- 
nishee to  them  in  the  sum  of  $674.56,  together  with  the  pro- 
ceeds of  the  sale  of  C.  F.  Abbott's  interest  in  the  land  in 
Trempealeau  county;  and  that  the  plaintiffs  were  entitled 
to  have  said  moneys  and  property,  or  so  much  thereof  as 
might  be  necessary  to  satisfy  the  same,  applied  upon  the 
judgment  in  their  favor  against  the  defendant  C.  F.  Abbott 
for  the  sUm  of  $511.54,  damages  and  costs,  which  remained 
wholly  unsatisfied.  Judgment  was  entered  charging  Alford 
as  garnishee  as  aforesaid,  and  that  he  pay  to  the  clerk  of 
the  circuit  court  for  Dane  county  the  said  sum  of  $511.54, 
and  interest  thereon  from  March  21,  1896,  to  be  applied  in 
satisfaction  of  said  judgment,  and  for  costs  against  the  de- 
fendant Alford. 

There  was  no  bill  of  exceptions  in  the  case.  The  only 
question  before  the  court  was  whether  the  pleadings  and 
findings  of  fact  were  sufficient  to  sustain  the  judgment  ren- 
dered. 

For  the  appellant  there  was  a  brief  by  Fehlandt  <&  Whelan^ 
and  oral  argument  by  J.  G.  Fehlandt  and  C.  E.  Whelan. 
They  contended,  inter  alia,  that  a  debt,  in  order  to  be  sub- 
ject to  garnishment,  must  be  owing  absolutely  at  the  time 
of  the  service  of  the  garnishment  summons;  and  it  is  neces- 
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sary  that  the  garnishee  should  have  the  absolute  and  actual 
possession  or  control  of  the  property  of  the  defendant  in 
order  to  hold  him  liable  therefor.  Where  the  question 
whether  there  will  be  any  indebtedness,  or  possession  or 
control  of  property,  depends  upon  future  contingencies,  tha 
garnishee  cannot  be  held.  Vollmer  v,  C.  c&  N,  W,  R.  Co. 
86  Wis.  305;  Foster  v.  Singer^  69  id.  392;  Edwards  v.  Boepke^ 
•74r  id.  575;  Bowling  v.  Lancashire  Ins,  Co,  89  id.  96;  Smith 
V.  Davis,  1  id.  447;  Keijes  v,  3L  c&  St,  P.  R.  Co,  25  id.  691 ; 
Smalley  v.  Miller^  71  Iowa,  90;  Godfrey  v,  Macomher^  128 
Mass.  188;  Grant  v.  Shaw^lQ  Mass.  341;  Drake,  Attach- 
ment, §  485;  Shinn,  Attachment  &  Gar.  §  643;  Eood,  Gar- 
nishment, §  52;  8  Am.  &  Eng.  Ency.  of  Law,  1155,  1157, 
and  cases  cited.  All  of  the  personal  property  of  the  defend- 
ant, at  the  time  of  the  service  of  the  garnishment  process 
herein,  was  in  the  actual  and  absolute  possession  and  con- 
trol of  the  sheriflf  of  Dane  county.  It  was  his  duty  to  sell 
said  property  and  apply  the  proceeds,  if  any,  in  payment  of 
the  judgment  upon  which  execution  issued,  and  whether  any 
portion  of  the  property  so  seized,  or  any  of  the  proceeds  of 
the  sale  thereof,  would  ever  come  into  the  possession  or  con- 
trol of  the  garnishee  depended  entirely  upon  the  amount 
realized  from  said  property  at  sheriff's  sale. 

For  the  respondents  there  was  a  brief  by  Lewis,  Briggs  & 
Dudgeon,  and  oral  argument  by  H,  E,  Briggs,  They  ar- 
gued, among  other  things,  that  the  garnishment  action  was 
a  proceeding  in  rem,  and  by  the  judgment  property  rights 
were  vested  in  the  plaintiffs.  It  is  not  within  the  power  of 
the  legislature,  by  statute,  to  vacate  or  annul  such  judgment, 
nor  did  it  accomplish  such  result  by  the  enactment  of  sec.  2, 
ch.  334,  Laws  of  1897.  State  v,  Atwood,  11  Wis.  422;  State 
V.  Duff,  80  id.  13 ;  3  Am.  &  Eng.  Ency.  of  Law,  681,  757,  758 ; 
Lancaster  v.  Barr,  25  Wis.  560;  Davis  v.  Jfenasha,  21  id. 
491;  Atkinson  v,  Dunlap,  50  Me.  Ill;  Freeman,  Judgments 
(4th  ed.),  §  90,  and  cases  cited;  Cooley,  Const.  Lim.  (6tb 
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€d.),  112;  Freiberg  v.  Singer^  90  Wis.  611;  Dillon  v.  Linder^ 
ZQ  id.  344. 

PiNNET,  J.  1.  The  oflRcer,  0.  N.  Brown,  court  commis- 
sioner, taking  the  bond  of  the  assignee,  Alford^  did  not  sign 
or  execute  the  certificate  required  by  sec.  1696,  E.  S.,  to  be 
indorsed  on  the  copy  of  the  assignment,  and,  as  found  by 
the  court,  at  the.  time  of  the  filing  of  the  said  copy  of  said 
assignment  and  of  the  bond  he  did  not  indorse,  and  at  the 
the  time  of  the  service  of  the  aflRdavit  for  garnishment  and 
garnishee  summons  he  had  not  indorsed,  on  the  said  copy, 
his  certificate,  as  required  by  the  statute  (R.  S.  sec.  1696). 
An  unsigned  indorsement  was  not,  in  any  proper  sense,  a 
compliance  with  the  statute,  and  it  is  not  found  that  the  un- 
signed certificate  or  indorsement  had  in  fact  been  indorsed 
on  the  copy  of  the  assignment  by  such  oflScer.  That  the 
omission  was  inadvertent  can  make  no  difference.  The  ob- 
jection is  substantial  and  fatal  to  the  validity  of  the  assign- 
ment. Fuhrman  v,  Jones^  68  Wis.  497;  Grever  v.  Culver^  84 
Wis.  295;  German  Am.  Bank  v.. Devlin^  96  Wis.  155.  The 
rights  of  the  parties  were  fixed  and  adjudged  by  the  judg- 
ment in  the  present  cause,  given  before  the  curative  act 
(sec.  2,  ch.  334,  Laws  of  1897)  became  operative,  and  hence 
the  case  does  not  come  within  its  operation.  Freiberg  v. 
Singer,  90  Wis.  611 ;  Billon  v.  Binder,  36  Wis.  344. 

2.  The  circuit  court  held  that  the  garnishee,  Alford,  was 
liable,  as  such,  for  §674.56,  a  sum  clearly  in  excess  of  the 
amount  due  on  the  judgment  of  the  plaintiff.  Of  the  sum  of 
$674.56,  with  which  the  garnishee  was  so  charged,  was  the 
sum  of  $269.10  derived  by  the  assignee  from  the  sale  of  the 
interest  of  the  assignor  in  real  estate  in  Madison,  sold  by  the 
assignee  by  the  direction  of  the  court.  As  the  assignment 
was  void,  the  assignee  held  this  money  for  the  benefit  of  the 
plaintiffs,  as  creditors  of  Abbott,  the  assignor.  The  remain- 
<ler  of  the  said  sum  of  §674.56  consists  of  the  proceeds  of 
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the  sale  of  the  personal  property  of  the  assignor,  Abbott, 
under  the  executions  by  which  the  sheriff  held  it  at  the  date 
of  the  assignment,  amounting  to  $405.46,  $183  of  which  the 
sheriff  had  paid  to  the  garnishee,  Alford^  and  $222.46  still 
remained  in  the  hands  of  said  sheriff,  and  was  found  to  "  be- 
long to  said  Alford  as  such  assignee,  and  which  he  was  en- 
titled to  demand  and  receive;  and  that  the  said  Alford^ 
garnishee,  had  no  lien  or  interest  in  said  money  or  property, 
as  against  the  plaintiffs."  The  interest  in  real  property  in 
Trempealeau  county  had  not  been  sold. 

By  the  statute  (R.  S.  sec.  2768)  it  is  provided  that  "  from 
the  time  of  the  service  of  the  summons  upon  the  garnishee, 
he  shall  stand  liable  to  the  plaintiff  to  the  amount  of  the 
property,  moneys,  credits  and  effects  in  his  possession,  or 
under  his  control,  belonging  to  the  defendant,  or  in  which  he 
shall  he  interested^  to  the  extent  of  his  right  or  interest  therein. 
•  .  .  Any  property,  moneys,  credits  and  effects,  held  by  a 
conveyance,  or  title,  void  as  to  the  creditors  of  the  defend- 
ant, shall  be  embraced  in  such  liability."  The  assignment 
from  the  defendant  Abbott  to  the  garnishee  was  valid  and 
operative  as  between  the  parties  to  it,  and  void  only  as  to 
the  plaintiffs  and  other  attacking  creditors.  As  to  these 
plaintiffs,  it  was  still  the  personal  property  of  their  debtor, 
Abbott,  and  he  had  an  interest  in  it  which  could  be  taken  on 
execution  or  reached  by  garnishee  process.  Inasmuch  as  the 
assignment  was  void  as  against  the  plaintiffs  as  creditors  of 
the  defendant,  Alford^  as  assignee  and  garnishee,  held  this 
property  or  its  proceeds  received  by  him  by  a  title  void  as  to 
the  creditors  of  the  defendant  Abbott,  and  he  was  charge- 
able on  account  thereof,  as  such  garnishee,  by  the  plain 
words  of  the  statute.  Full  and  ample  provisions  are  made 
for  the  disposition  of  property  held  by  a  garnishee  under 
circumstances  such  as  are  disclosed  in  the  present  case.  E.  S. 
sec.  2766.  There  was  no  occasion  to  direct  a  sale.  A  sale 
had  already  been  made,  and  the  money,  to  the  amount  with 
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which  the  defendant  JlfordhsiS  been  charged  as  assignee,, 
had  been  in  fact  received  by  him,  and  was  under  his  control, 
and  it  was  necessary  only  that  the  court  should  order  it  ta 
be  paid  over  according  to  the  rights  of  the  parties. 

The  judgment  of  the  circuit  court  is  in  accordance  with 
the  substantial  rights  of  the  parties  as  shown  by  the  finding 
of  the  court,  and  there  is  nothing  to  impeach  or  question  the 
correctness  of  such  finding.  It  therefore  supports  the  judg- 
raent. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kraft,  Respondent,  vs.  The  Crrr  of  Madison,  Appellant. 

December  IS,  1897 — January  11, 1898, 

Municipal  corporations:  Failure  of  common  council  to  act  on  claim: 
Remedies:  Election:  Mandamus. 

1.  Under  sec.  25,  subch.  VII,  ch/  36,  Laws  of  1882  (providing  that  no 

action  sbaU  be  maintained  against  the  city  of  Madison  until  the 
claim  on  "which  it  is  based  shaU  have  been  first  presented  to  the 
common  council  for  allowance;  and  that  the  determination  of 
the  council  disallowing  the  claim  shall  be  final  and  conclusive  and 
a  complete  bar  to  any  action  founded  thereon,  otherwise  than  by 
appeal),  failure  to  act  on  a  claim  for  five  months  after  its  presen- 
tation constitutes,  presumptively  at  least,  a  waiver  of  the  right  of 
the  city  to  be  exempt  from  an  action  on  the  claim  instituted  in 
the  usual  way. 

2,  Although  the  claimant  in  such  case  has  a  remedy  by  mandamus  to 

compel  the  council  to  act  on  his  claim,  that  remedy  is  not  exclu- 
sive, since  he  might  still  be  put  to  his  appeal  and  the  prosecution 
of  his  claim  in  the  circuit  court.  He  may  therefore  elect  to  bring 
his  action  in  the  usual  way  directly  against  the  city. 

Appeal  from  an  order  of  the  circuit  court  for  Dane  county : 
R.  G.  SiEBECKER,  Circuit  Judge.     Affirmed, 
The  plaintiff  has  a  claim  against  the  defendant  for  work 
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^one  and  materials  furnished  under  a  contract  for  the  con- 
struction of  a  sewer.  He  presented  his  claim  to  the  com- 
mon council  of  the  defendant,  for  audit,  on  October  9, 1896. 
It  was  referred  to  the  proper  committee  of  the  council,  and 
has  not  further  been  acted  upon  by  the  common  council.  Tho 
plaintiflf  commenced  this  action,  for  the  recovery  of  the  sum 
claimed,  March  9,  1897.  The  complaint  sets  out  the  facts 
on  which  the  claim  is  based,  its  presentation  to  the  common 
council  for  audit,  its  reference  to  the  proper  committee,  and 
that  no  further  action  has  been  had  thereon  by  the  common 
council.  The  city  demurred  to  the  complaint  on  the  several 
ground^  (1)  that  several  causes  of  action  had  been  improp- 
erly united;  (2)  that  the  complaint  failed  to  state  a  cause 
of  action;  (3)  that  the  court  had  no  jurisdiction,  either  of 
the  cause  of  action  or  of  the  person  of  the  defendant;  and 
(4)  that  the  plaintiflf  has  not  legal' capacity  to  sue.  From 
an  order  overruling  the  demurrer  the  city  appeals. 

John  A,  Aylwardy  city  attorney,  for  the  appellant,  con- 
tended, inter  alia^  that  the  plaintiflf  has  mistaken  his  remedy. 
He  should  have  resorted  to  mandamus^  not  to  an  original 
action  in  the  circuit  court.  High,  Extraordinary  Leg,  Rem. 
§§  31, 32, 323,  324,  338,  346, 348;  Dillon,  Mun.  Corp.  (4th  ed.), 
§  832;  14  Am.  &  Eng.  Ency.  of  Law,  179, 183;  People  ex  rel. 
Hunt  V,  Board  of  Supers  of  San  Francisco^  28  Cal.  429 ;  Peo- 
ple ex  rel.  Ha^hrouck  v.  Board  of  Supers  of  New  York  Co. 
21  How.  Pr.  322,  327;  People  ex  rel.  Wilson  v.  Sup'rs  of  Al- 
hany,  12  Johns.  414;  State  ^  rel.  Van  Yliet  v.  Wilson^  17 
Wis.  687,  694;  State  ex  rel.  Child  v.  Smithy  16  id.  531;  State 
ex  rel.  Oill  v.  Common  Council  of  Waterto2vn,  9  Wis.  254; 
State  ex  rel.  Wolf  v.  Sup'rs  of  Shehoygan  Co.  29  id.  79;  State 
ex  rel.  GerJce  v.  Board  of  Comm'rSy  26  Ohio  St.  369;  Merrill, 
Mandamus',  §  225;  People  ex  rel,  Thurston  v.  Town  Auditors 
<f  Elmira^  82  N.  Y.  80,  83;  Uull  v.  Supervisors  of  Oneida 
Co.  19  Johns.  259;  Price  v,  Sacramento  Co,  6  Cal.  254;  Tilden 
V,  Stcp'rs  of  Sacramento  Co.  41  Cal.  68.     Plaintiflf  having 
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treated  the  claim  as  disallowed  should  have  taken  an  appeal 
and  given  his  bond  as  the  charter  requires.  "Whether  this 
claim  was  disallowed  or  not,  this  was  his  only  remedy.  Sees. 
25-29,  subch.  VII,  ch.  3e^  Laws  of  1882 ;  Vogelv.  Antigo,  81  Wis. 
642;  Watson  v.  Appleton^  62  id.  267;  Fleming  v.  Appleton^ 
55  id.  90;  Sheel  v,  Appleion,  49  id.  125;  Koch  v.  Ashland^  8a 
id.  361;  Benton  v.  Milwaukee^  50  id.  368;  DrinTcwine  v.  Eau 
Claire,  83  id.  428;  West  v.  Eau  Claire,  89  id.  31;  Wright  v. 
Merrimack,  52  id.  466 ;  Chicago  &  N,  W.  R,  Co,  v.  Langlade, 
55  id.  116;  Chicago,  M,  <&  SL  P.  R.  Co,  v.  State,  53  id.  509; 
Pier  V.  Oneida  Co.  93  id.  463;  Van  Eracken  v.  Et.  Howard, 
88  id.  570. 

For  the  respondent  there  was  a  brief  by  Jone%  cfe  StevenSy 
and  oral  argument  by  B,  W.  Jones.  They  argued,  among 
other  things,  that  where  parties  are  required  by  statute  to 
present  their  claims  for  allowance  to-councils  or  boards  and 
the  latter  neglect  or  refuse  to  act,  the  claimant  may,  after 
waiting  a  reasonable  time,  resort  to  the  cburts  of  general 
jurisdiction  to  maintain  his  rights.  Buck  v.  Lockport^^Z 
How.  Pr.  361;  Smith  v.  B\Lffalo,  44  Hun,  156;  Cummings 
V.  Brooklyn,  11  Paige,  596;  Van  Wert  v.  School  DisL  100 
Mich.  333;  Dundas  v.  Lansing,  75  id.  499;  Whitney  v.  Port 
Huron,  88  id.  268;  Eergxison  v,  Davis  Co.  57  Iowa,  701; 
White  V.  Polk  Co.  17  id.  413.  In  several  of  these  cases  a 
shorter  time  than  five  months  was  held  an  unreasonable 
delay.  Both  individuals  and  cities  may  waive  provisions  of 
this  character  in  contracts  or  statutes  by  refusing  to  take 
advantage  of  them.  The  general  jurisdiction  of  courts  over 
such  actions  is  not  taken  away,  and  the  provisions  are 
waived  unless  the  defendant  promptly  takes  advantage  of 
them  by  demurrer  or  answer.  Benton  v.  Milwaukee,  50 
Wis.  368;  Owens  v.  Milwaukee,  47  id.  4G1;  Sheets  v.  Apple- 
to7i,  49  id.  125;  Sharp  v.  Maudon,  92  id.  629;  and  the  Kew 
York  cases  cited  above.  If  a  remedy  at  all,  mandamus  is 
not  the  exclusive  remedy.     Sharp  v.  Mauston,  92  Wis.  629; 
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Ouilder  v.  OtsegOy  20  Minn.  74;  Apgar  v.  School  DisL  34 
N.  J.  Law,  308;  State  ex  rel  Van  Vliet  v.  Wilson,  17  Wis. 
687;  Fox  Lake  v.  Fox  Lake,  62  id.  492;  Buck  v.  Lockpm*tj 
43  How.  Pr.  361;  Mc Arthur  v.  Troy,  15  N.  Y.  Weekly  Dig. 
(1882),  4. 

Nbwman,  J.  The  real  point  in  contention  is  whether  the 
circuit  court  can  get  jurisdiction  of  the  cause  of  action  in 
any  way,  other  than  by  an  appeal  from  an  order  of  the 
common  council  disallowing  the  claim.  The  charter  of  tho 
appellant  provides  (Laws  of  1882,  ch.  36,  subch.  VII,  sec.  25) 
that  no  action  shall  be  maintained  against  the  city  until  the 
claim  on  which  it  is  based  shall  have  been  first  presented  to 
the  common  council  for  allowance.  The  determination  of 
the  common  council  disallowing  the  claim  is  made  final^ 
and  a  complete  bar  to  any  action  founded  on  such  claim, 
otherwise  than  by  an  appeal  to  the  circuit  court  for  Dane 
county  as  therein  provided.  Sees.  26-28.  The  effect  of  these 
provisions  of  the  charter  is  that  no  action  can  be  maintained 
until  the  claim  on  which  it  is  based  has  been  presented  to 
the  common  council  for  allowance.  If  the  claim  is  allowed, 
an  action  upon  it  is  forestalled  and  unnecessary.  If  it  is 
disallowed,  no  action  can  be  instituted  for  its  recovery. 
The  exclusive  remedy  in  that  case  is  the  appeal  provided  by 
the  charter.  So  it  is  always  within  the  power  of  the  com- 
mon council  to  prevent  the  institution  of  an  action  against 
the  city  in  the  usual  way  by  acting  upon  the  claim.  By 
allowance,  it  forestalls  an  action.  By  disallowance,  it  sub- 
stitutes an  appeal  for  the  ordinary  action.  These  restric- 
tions on  the  mode  of  enforcing  claims  against  the  city  are 
of  some  substantial  advantage  to  the  city.  The  claimant, 
to  make  his  appeal  effectual,  must  give  a  bond  to  indemnify 
the  city  against  the  costs  of  the  api)eal.  And  so  the  city  is 
protected  against  the  costs  of  defending  against  ill-founded 
or  fictitious  claims.  This  protection  it  can  always  command 
by  proper  action  on  the  claims. 
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But  there  is  no  provision  in  the  charter  for  the  case  of  an 
entire  omission  of  the  common  council  to  act  upon  the  claim, — 
either  to  allow  or  to  disallow  it.  The  institution  of  an  ac- 
tion in  the  ordinary  way  upon  the  claim  in  that  case  is  not 
expressly  forbidden  by  the  charter.  It  would  seem  that  in 
that  case  the  claimant  should  be  remitted  to  the  ordinary 
remedy  for  the  enforcement  of  his  right;  for  surely  the  or- 
dinary remedies  of  parties  are  not  taken  awaj^  except  by 
express  prohibition  or  very  plain  implication.  These  pro- 
visions of  the  charter,  being  intended  for  the  benefit  of  the 
city,  can  be  waived  by  it.  No  doubt,  the  common  council 
is  to  be  allowed  a  sufficient  and  reasonable  time  in  which  to 
make  audit  of  the  claim.  It  is  entitled  to  so  much  time  for 
that  purpose  as  is  reasonably  necessary  to  enable  it  fairly  to 
investigate  the  facts  out  of  which  the  claim  arises  and  on 
which  it  rests,  and  to  inform  itself  of  its  justness  and  legal- 
ity. Until  the  expiration  bf  such  reasonable  time,  the  city 
should  not  be  subject  to  be  harassed  by  an  action.  But,  by 
omitting  to  act  upon  the  claim  within  such  reasonable  time, 
it  may  fairly  be  deemed  to  waive  the  benefit  of  its  exemp- 
tion from  an  action  instituted  in  the  usual  way.  It  cannot 
by  inaction  stand  oflf  the  claimant  indefinitely. 

It  would  seem  that  the  five  months  which  elapsed  between 
the  presentation  of  the  plaintiff's  claim  to  the  common  coun- 
cil for  audit  and  the  time  of  the  commencement  of  the  ac- 
tion was,  at  \Q2i.'8i  prima  facie^  reasonably  sufficient  to  enable 
the  council  to  properly  investigate  and  audit  the  claim.  So 
it  is  deemed  that  the*  complaint  states  facts  which  show,  at 
least  presumptively,  that  the  common  council,  by  inaction, 
had  waived  the  right  of  the  city  to  be  exempt  from  an  ac- 
tion on  the  claim  instituted  in  the  usual  way. 

But  it  is  urged  that  the  claimant  had  a  remedy,  by  way 

of  mandamusy  to  compel  the  common  council  to  act  upon  his 

claim,  and  that  he  was  limited  to  that  remedy.    Doubtless, 

'  that  remedy  was  open  to  him.    But  that  affords  a  remedy 

only  by  a  circuitous  route.    After  mandamus  had  done  its 
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utmost  oflBce,  it  might  easily  happen  that  he  would  be  no 
nearer  to  his  ultimate  recovery.  He  might  still  be  put  to  his 
appeal  and  a  full  prosecution  of  his  ckim  in  the  circuit  court. 
The  law  favors  directness,  rather  than  circuity,  of  action. 
The  plaintiff  was  not  limited  to  the  remedy  by  mandamus. 
He  had  an  election.  It  was  within  his  election  to  bring  his 
action  in  the  usual  way,  directly  against  the  city.  Sharp  v. 
MaustoTiy  92  Wis.  .629. 

By  the  CowH. —  The  order  of  the  circuit  court  is  aflBrmed, 
and  the  cause  is  remanded  for  further  proceedings  accord- 
ing to  law. 


Trustees  of  St.  Clara  Female  Academy  of  Sinsinawa  Mound 
OF  the  State  of  Wisconsin,  Appellant,  vs.  The  North- 
western National  Insurance  Company  of  Milwaukee, 
Wisconsin,  Eespondent. 

Same,  Eespondent,  vs.  Same,  Appellant. 
Same,  Appellant,  vs.  The  Delaware  Insurance  Company, 

Eespondent. 

SAJite,  Eespondent,  vs.  Same,  Appellant. 

Same,  Appellant,  vs.  The  Milwaukee  Mechanics'  Insurance 

Company  of  Milwaukee,  Wisconsin,  Eespondent. 

Same,  Eespondent,  vs.  Same,  Appellant. 

Same,  Appellant,  vs.  The  Eockford  Insurance  Compaistt  of 

EocKFORD,  Illinois,  Eespondent. 
V  Same,  Eespondent,  vs.  Same,  Appellant 

December  IS,  1897 — January  11, 1898. 

Insurance  against  fire:  "  Unconditional  ownership: "  Waiver:  **  Total 
loss:"  Damages:  Attorneys^ fees, 

1.  Where  an  insurance  policy  contains  a  provision  to  the  effect  that  it 
shaU  be  void  if  the  title  of  the  assured  to  the  property  covered 
by  the  policy  is  other  than  sole  and  unconditional,  if  the  agent 
who  solicits  the  insurance,  receives  and  transmits  the  application, 
delivers  the  policy,  and  receives  the  premium,  knows  at  the  time 
Vol.98  — 17 
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of  such  delivery  that  the  title  of  the  assured  is  other  than  sole  and 
unconditional,  the  provision  in  that  regard  is  waived ;  and  such  is 
the  case  notwithstanding  the  policy  also  contains  a  provision  pro- 
hibiting the  agent  from  waiving  any  of  its  conditions,  except  in 
writing  thereon  or  attached  thereto. 

2.  Where  such  agent  knows  that  the  interest  of  the  assured  is  other 
than  sole  and  unconditional,  and  insures  the  whole  title,  if  the 
assured  has  an  insurable  interest,  the  recovery  on  the  policy  in 
case  of*  loss  is  not  affected  by  the  mere  fact  that  another  person 
also  had  an  interest  therein. 

8.  When  a  building  has  been  so  damaged  as  to  lose  its  specific  char- 
acter as  such,  and  it  can  no  longer  be  called  a  building,  then  it  is 
wholly  destroyed  within  the  meaning  of  sec.  1943,  R.  S. 

4  When  the  structure  has  been  destroyed  so  as  to  leave  nothing  but 
badly  damaged  foundation  walls,  it  has  been  wholly  destroyed  as 
a  matter  of  law,  within  the  meaning  of  the  statute  referred  ta 

5.  The  words  "  wholly  destroyed,"  as  used  in  the  statute,  refer  to  the 
thing  insured,  not  solely  its  value. 

^  If  a  building,  when  in  process  of  construction  under  an  entire  build- 
ing contract  which  provides  that  the  owner  shall  insure  it  in  the 
names  of  the  owner  and  contractor  for  such  sums  from  time  to 
time  as  they  may  agree  upon,  loss,  if  any,  payable  as  their  inter- 
ests shall  appear,  be  insured  by  such  owner  in  his  own  name  alone, 
but  for  a  sum  intended  to  cover  the  entire  property,  no  agreement 
having  been  made  with  the  contractor  under  the  terms  of  the  con- 
tract, and  it  be  destroyed  and  thereafter  rebuilt  by  such  contractor, 
the  amount  recoverable  on  the  policies  cannot  be  diminished: 

(a)  From  the  mere  fact  of  such  restoration; 

(b)  In  any  event,  unless  the  facts  showing  such  restoration  solely 
under  the  terms  of  the  building  contract  are  pleaded  as  a  defense 
and  established  by  evidence; 

(c)  From  the  fact  tliat  some  other  person  whom  the  assured  had  a 
right  to  represent  had  an  interest  in  the  property. 

7,  Where  separate  judgments  are  rendered  against  insurance  com- 
panies joined  as  defendants,  whether  originally  so  joined  or  there- 
after by  a  consolidation  of  actions  separately  brought,  the  attor- 
ney's fees  recoverable  against  each  such  defendant  are  limited  to 
$20  under  ch.  235,  Laws  of  189a 
[Syllabus  by  Maeshall,  J.] 

Appeals  from  judgments  of  the  circuit  court  for  Dane 
county :  R.  G-.  Siebeokee,  Circuit  Judge.  Affirmed  in  part; 
reversed  in  part 
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Plaintiffs,  while  their  building  was  in  process  of  construc- 
tion by  a  contractor  under  an  entire  contract  which  contained 
a  provision  requiring  the  owners  to  insure  such  building  dur- 
ing its  construction  for  the  protection  of  the  contractor,  in 
such  sums,  from  time  to  time,  as  the  owner  and  the  con- 
tractor might  agree  upon,  and  before  any  part  of  the  build 
ing  had  been  accepted  except  the  substrupture,  applied  to  de- 
fendants' agent  for  insurance  thereon.  The  agent  knew  that 
the  building  was  being  constructed  under  contract,  and  sug- 
gested that  the  completed  building  should  carry  insurance 
to  the  amount  of  $25,000,  and  that  $15,000  of  insurance  bo 
placed  on  it  in  the  condition  it  then  was.  The  whole  matter 
of  placing  the  insurance  was  then  left  with  the  agent,  by 
whom  the  property  was  insured  under  five  policies,  one  of 
which  was  issued  by  each  of  the  companies  mentioned  at 
the  head  of  this  statement,  the  aggregate  amount  of  the 
insurance  being  $15,000.  Thereafter,  and  when  the  policies  ^ 
were  in  force  and  the  building  still  in  process  of  construc- 
tion and  the  relations  between  plaintiffs  and  the  contractor 
substantially  the  same  as  when  the  policies  were  issued,  the 
building  was  totally  destroyed  by  fire,  unless  there  be  some 
question  as  to  total  destruction  by  reason  of  there  being 
salvage  allowed  on  the  basement.  The  amount  paid  for  the 
basement  was  $3,500;  §6,000  additional  had  been  paid  to 
the  contractor  on  the  building.  The  proofs  of  loss  contained 
a  copy  of  the  contract  with  McAlpine,  the  builder,  and  par- 
ticular reference  was  made  therein  to  the  clause  which  re- 
quired the  owners  to  insure  the  property  in  their  names  and 
that  of  the  contractor,  for  such  sum  as  should  be  agreed 
upon  from  time  to  time,  to  cover  the  labor  and  material  in- 
corporated into  the  building,  loss,  if  any,  payable  to  the  par- 
ties as  their  interests  might  appear.  The  proofs  further  set 
forth  that  McAlpine  had  an  interest  in  the  building  at  the 
time  of  the  fire,  under  the  building  contract.  A  separate 
action  was  brought  against  each  of  the  insurance  companies 
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above  named,  in  which  MoAlpine  was  joined  as  a  defendant. 
The  fifth  insurance  company  settled  with  the  plaintiffs.  Such 
proceedings  were  had  in  the  four  actions  that  they  were  con- 
solidated under  the  statute,  and  the  same  was  dismissed  as 
to  McAlpine,  it  appearing  that  he  had  no  right  of  action 
against  the  companies.  There  was  no  question  on  the  trial 
but  that  the  foundation  of  the  building  was  the  only  part 
accepted  by  the  plaintiffs  before  the  fire,  and  that  $6,000 
was  all  that  had  been  paid  to  such  contractor  in  addition  to 
payment  for  the  basement.  The  evidence  was  conclusive 
also  that  the  loss  on  the  basement  was  $1,926;  that  the  loss 
on  the  entire  building  exceeded  the  face  of  the  policies. 

The  court  decided,  at  the  close  of  the  evidence,  that  all 
the  questions  of  fact  were  established  beyond  controversy, 
leaving  only  questions  of  law  to  be  determined  in  the  case, 
and  thereupon  decided  that  the  interest  of  the  plaintiffs  in 
the  building  at  the  time  of  the  fire,  measured  by  the  cost  of 
the  basement  and  that  which  had  been  paid  on.  the  super- 
structure, less  the  salvage  on  the  basement  and  a  propor- 
tional amount  paid  by  the  fifth  insurance  company  that  had 
settled,  was  the  limit  of  the  amount  to  be  recovered  of  the 
other  four  insurance  companies,  to  be  divided  between  them 
in  proportion  to  the  face  of  their  policies,  and  on  that  basis 
directed  verdicts  as  follows:  Against  the  Northwestern 
National  Insurance  Company  for  $2,592.18,  with  interest 
thereon  from  February  16,  1894,  and  against  each  of  the 
other  insurance  companies  for  $1,296.09,  with  like  interest. 
Separate  verdicts  were  returned  accordingly.  Plaintiffs 
moved  the  court  to  direct  a  verdict  in  their  favor  against, 
each  of  the  companies  for  the  full  amount  of  the  policies, 
which  was  denied.  Other  motions  were  made  by  plaintiffs 
and  by  the  several  defendants,  by  their  respective  attorneys, 
which  were  denied,  and  due  exceptions  taken  so  as  to  pre- 
sent here  all  the  questions  discussed  in  the  opinion.  Judg- 
ments were  thereupon  rendered  against  each  of  the  defend- 
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ants  in  accordance  with  the  verdicts.  An  appeal  was  taken 
by  the  plaintiffs  from  each  judgment,  and  a  separate  appeal 
was  also  taken  by  each  of  the  defendants. 

For  the  plaintiffs  there  were  briefs  by  Bashford^  Aylward 
i&  Spensley,  and  oral  argument  by  i?.  M.  Basliford  and  J,  A, 
Aylward.  They  argued,  among  other  things,  that  the  iden- 
tity of  the  building  was  destroyed.  The  loss  was  therefore 
total,  or  at  least  the  question  should  have  been  submitted 
to  the  jury.  Lindner  v.  St.  Paul  F.  &  M.  Ins,  Co.  93  Wis. 
526,  532;  Dick  v.  Equitable  F.  &  M.  Ins.  Co.  92  id.  46,  54; 
Seyh  V.  Millers^  Nat.  Ins.  Co.  74  id.  67;  Harriman  v.  Queen 
Ins.  Co.  49  id.  72,  85;  Williams  v.  Hartford  Ins.  Co.  54Cal. 
450;  Oshkosh  P,  cfc  P.  Co.  v.  Mercantile  Ins.  Co.  31  Fed. 
Rep.  200;  Hamlurg-Bremen  F.  Ins.  Co.  v.  Garlington^  66 
Tex.  103;  1  Wood,  Fire  Ins.  §  107.  The  plaintiffs  had  an  in- 
surable interest  in  the  property  at  the  time  the  policies  were 
issued,  and  at  the  time  of  the  loss.  Sawyer  v.  Podge  Co.  M. 
Ins.  Co.  37  Wis.  503,  539,  540,  540;  Appleton  Iron  Co.  v. 
British  Am.  Ass.  Co.  46  id.  23;  Johannes  v.  Phenix  Ins.  Co. 
66  id.  50;  Hooper  v.  liohinson^  98  U.  S.  528;  Harrison  v. 
Fortlage^  161  id.  57,  65.  Dability  to  others  for  destruction 
.  of  the  property  confers  insurable  interest.  1  Wood,  Fire  Ins. 
§§  282,  296;  Berry  v.  Am.  Cent.  Ins.  Co.  132  K  T.  49;  East- 
ern P.  Co.  V.  Belief  F.  Ins.  Co.  105  Mass.  570;  Russell  v. 
Uniofi  Ins.  Co.  4  Dall.  421 ;  W/teeler  v.  Ins.  Co.  101  U.  S. 
439;  Brugger  v.  State  I.  Ins.  Co.  5  Sawyer,  304.  If  the 
plaintiffs  had  an  insurable  interest  the  fact  that  some  other 
person  may  be  equally  entitled  to  the  insurance  will  not  af- 
fect the  liability  of  the  defendants.  1  Wood,  Fire  Ins.  §§  2TS, 
299;  Bichnellv.  Lancaster  C.  <&  C.  F.  Ins.  Co.  58  K  Y.  677; 
Insurance  Co.  v.  CKase^  5  Wall.  509 ;  Waring  v.  Indemnity 
F.  Ins.  Co.  45  K  Y.  606;  Sturm  v.  Atlantic  M.  Ins.  Co.  63 
id.  77;  Home  Ins.  Co.  v.  Baltimore  W.  Co.  93  U.  S.  527; 
Phenix  Ins.  Co.  v.  Erie  (&  W.  Transp.  Co.  117  id.  312;  Cali- 
fornia Ins.  Co.  V.  Union  C.  Co.  133  id.  387.     The  fact  that 
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the  amount  of  loss  has  been  received  from  another  does  not, 
in  all  cases,  defeat  a  recovery  from  the  insurance  company, 
unless  the  payment  arises  from  contract,  to  the  benefit  of 
which  the  insurer  can  properly  make  claim,  and  unless  such 
claim  is  seasonably  asserted.  4  Joyce,  Ins.  §  3742;  Peoples 
Ins,  Co.  v,  Straehle^  2  Cin.  Super.  Ct.  (Ohio),  186;  Commer- 
cial U.  A88,  Co.  V.  ScammoUy  126  111.  355;  Niagara  F.  Ins. 
Co.  V.  8camm,on^  144  id.  490;  Commercial  U.  Ass.  Co.  v. 
Scammony  id.  506 ;  Commercial  U.  Ass.  Co.  v.  Scammon^  133 
id.  627;  West  of  Eng.  F.  Ins.  Co.  v.  Isaacs  [1897],  L.  E.  1 
Q.  B.  226. 

n.  W.  Chynowethy  for  the  defendants,  contended,  inter  alia^ 
that  the  contention  of  the  plaintiffs  amounts  to  this,  that, 
notwithstanding  the  fact  that  they  have  received  full  indem- 
nification from  the  contractor,  by  virtue  of  the  liability  he 
was  under  to  them  by  reason  of  the  contract  between  them, 
they  are  entitled  to  indemnification  a  second  time  by  a  recov- 
ery on  these  policies.  The  fundamental  principles  governing 
contracts  of  insurance  are  in  the  teeth  of  such  contention.  A 
policy  of  fire  insurance  is  a  contract  of  indemnity.  Johannes 
V.  Phenix  Ins.  Co.  66  Wis.  50,  and  case  cited.  Where  there 
is  a  contract  of  indemnity  and  a  loss  happens,  anything 
which  reduces  or  diminishes  that  loss  reduces  or  diminishes 
the  amount  which  the  indemnifier  is  bound  to  pay.  Burn- 
and  V.  Rodocanachiy  Sons  <j6  Co,  7  App.  Cas.  333,  339;  Cos- 
tdlain  v.  Preston,  11  Q.  B.  Div.  380;  Chicago,  St.  L.  &  N.  0. 
P.  Co.  V.  Pullman  Sozithern  Car  Co.  139  U.  S.  79,  8S;  Flan- 
nagan  v.  Camden  Miit.  F.  Ins.  Co.  25  X.  J.  Law,  506;  Pentz 
V.  uEtna  F.  Ins,  Co.  9  Paige,  568;  Carpenter  v.  Providence 
Washington  Ins.  Co.  16  Fet.  503;  Franklin  F.  Ins.  Co.  v. 
Ilamilly  6  Gill  (Md.),  87;  Illinois  3fiU,  F.  Lis.  Co.  v.  Andes 
Ins.  Co.  67  111.  362;  Security  Ins.  Co.  v.  Farrell,  9  Ins.  L.  J. 
302;  United  I?is.  Co.  v.  Polinsonj  2  Caines,  280;  May,  Ins. 
§§  2,  7,  456a;  Porter,  Ins.  1,  2,  221;  Wood,  Fire  Ins.  §§  117, 
-502,  503;  Friemanndorf  v.  Watertown  Ins.  Co,  9  Biss.  167;  4 
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Joyce,  Ins.  §  3541 ;  Dilling  v.  Draemely  30  N.  T.  St.  Eep.  435 ; 
Sheldon,  Subrogation,  §222;  Atlantic  Ins.  Co.  v.  StorroWy5 
Paige,  2S5;  Carsiairsv.  Mechanics  <&  T.  Ins.  Co.  ISFed.  Rep. 
473;  Commercial  U.  Ass.  Co.  v.  Lister^  L.  E.  9  Ch.  App. 
483;  Smidmore  v.  Australian  G.  L.  Co.  2  N.  S.  W.  219. 

For  the  defendant  Delaware  Ins.  Co.  there  were  briefs  by 
F.  J.  &  C.  F.  Lamh^  and  oral  argument  by  F.  J.  Lamh. 
They  contended,  inter  alia,  that  Mc  Alpine  was  owner  of  and 
had  ownership  in  the  structure  above  the  basement  until 
completed  and  ready  for  delivery.  3Iarshall  v.  Pearce,  34 
La.  Ann.  559 ;  Goodman  v.  Baerlocher^  88  Wis.  287 ;  Tomp- 
kins V.  Dudley^  25  N.  T.  272;  Muchlow  v.  Mangles^  1  Taunt. 
318;  Merritt  v.  Johnson^  7  Johns.  473;  Andrews  v.  Duratit, 
11  KT.  35;  Adams  V.  Nichols,  19  Pick.  275;  Gushing  v. 
WUliamslurg  C.  I.  Ins.  Co.  4  Wash.  538.  The  policy  can- 
not be  extended  to  cover  any  interest  of  McAlpine,  or  other 
interest  of  the  sisters  than  sole  and  unconditional  owner- 
ship, because  by  its  express  provisions  any  such  interest,  if 
established,  would  avoid  the  policy. 

Marshall,  J.  The  questibns  presented  on  these  appeals 
are:  (1)  Were  the  policies  void  because  of  a  breach  of  the 
condition  in  respect  to  the  title  of  the  assured  being  sole  and 
unconditional?  (2)  If  the  condition  in  that  regard  was 
waived,  did  the  policies  cover  the  entire  building,  or  only 
the  interest  of  the  plaintiffs?  (3)  What  is  the  amount  for 
which  the  defendants  were  liable  under  the  policies?  (4)  Has 
such  amount  been  diminished  by  the  completion  of  the  build- 
ing by  the  contractor  under  his  obligation  so  to  do?  (5)  Did 
the  court  err  in  not  limiting  the  attorney's  fees  taxed  and 
included  in  each  judgment  to  $20?  These  questions  will  be 
considered  in  their  order. 

1.  No  question  is  raised  but  that  H.  B.  Hobbins,  who  took 
the  application  for  the  insurance,  received  the  premiums,  and 
delivered  the  policies,  was  the  agent  of  defendants  withia 
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the  meaning  of  sec.  1977,  E.  S.,  and  competent  at  the  time 
the  policies  were  delivered  to  wjiive  the  condition  therein  in 
respect  to  title,  notwithstanding  the  clause  prohibiting  any 
waiver  of  the  conditions  or  provisions  of  the  policies  except 
in  writing  thereon  or  attached  thereto.  The  law  in  that  re- 
gard is  firmly  established,  and  nowhere  more  so  than  by  the 
decisions  of  this  court.  Renter  v.  Dwelling  House  Ins.  Co. 
74  Wis.  89;  Goss  v.  Agricultural  Ins.  Co.  92  Wis.  233;  Carey 
V.  German  Am.  Ins.  Co.  84  "Wis.  80;  Dowling  v.  Lancashire 
Ins.  Co.  92  Wis.  63.  Such  decisions,  and  numerous  others, 
are  to  the  effect  that  if  the  agent  delivers  a  policy  of  insur- 
ance and  receives  the  premium,  with  knowledge  that  the  title 
to  the  property  insured  is  other  than  sole  and  unconditional, 
it  is  in  effect  the  act  of  the  company  and  constitutes  an  effect- 
ual waiver  of  the  conditions  in  that  regard.  Such  cases  rule 
this,  as  there  is  no  reasonable  controversy  but  that  Hobbins 
knew  substantially  all  the  facts  in  regard  to  the  interest  of 
the  contractor,  McAlpine,  in  the  building,  which  is  the  only 
interest  claimed  to  have  existed  in  breach  of  the  condition 
under  consideration.  True,  there  is  no  direct  evidence  that 
Hobbins  knew  the  exact  terms  of  the  building  contract,  but 
he  knew  that  the  construction  of  the  building  was  going  on 
under  contract  with  McAlpine,  and  advised  plaintiffs  to  in- 
sure it  to  the  full  amount  of  $15,000,  because,  as  he  said, 
he  did  not  know  McAlpine.  There  is  no  reasonable  explana- 
tion of  this  other  than  that  the  agent  assumed  that  the  con- 
tract was  entire,  but  that,  in  his  judgment,  plaintiffs  should 
insure  the  building  in  their  own  names  for  all  it  would  carry, 
for  their  protection,  independent  of  the  liability  of  the  con- 
tractor, "  because  he  (Hobbins)  did  not  know  him."  That 
shows,  if  it  shows  anything,  that  the  agent  knew  that  the 
contractor  had  a  builder's  interest  in  the  structure,  and  that 
his  opinion  in  that  regard  would  not  have  been  more  definite 
if  he  had  seen  and  read  the  contract.  The  trial  court  was 
right  in  considering  such  facts  established  conclusively  by 
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the  evidence,  and  holding  the  policies  binding  on  defendants, 
freed  from  the  condition  in  respect  to  the  title. 

2..  The  question  of  whether  the  whole  building  was  in- 
sured, or  only  the  interest  of  plaintiffs,  is  practically  answered 
by  what  has  preceded.  The  claim  that  the  intention  was  to 
insure  only  that  part  of  the  building  which  had  been  ac- 
cepted, that  is,  the  foundation,  is  without  any  evidence  or 
a  single  circumstance  in  the  case  to  support  it,  except  the 
testimony  of  the  agent  Hobbins  that  he  was  not  requested, 
and  did  not  intend,  to  insure  the  builder's  interest.  That 
was  his  conclusion,  which  counts  for  nothing  in  the  case  as 
against  what  was  actually  said  and  done.  He  testified  that 
the  plaintiffs  applied  for  $20,000  of  insurance;  that  he  in- 
fluenced them  to  make  it  $25,000 ;  that  he  inquired  who  the 
contractor  was,  and  on  being  informed  in  that  regard  said 
he  did  not  know  him  and  would  advise  plaintiffs  to  insure 
the  building  then;  that  his  language  was:  "I  told  them  I 
would  bind  that  amount  of  insurance  on  the  building  in  the 
condition  it  then  was;"  that  thereupon  the  whole  matter 
was  left  to  him,  and  he  placed  the  $15,000  of  insurance  and 
agreed  to  place  $10,000  additional  when  the  building  was 
nearer  completion.  In  view  of  that  evidence,  the  fact  stands 
out  prominently  and  beyond  reasonable  dispute  that  Hob- 
bins  and  plaintiffs  intended  to  insure  the  entire  building  at 
a  valuation  of  $15,000  as  it  stood  when  the  policies  were 
issued. 

3.  On  the  question  of  whether  the  building  was  wholly 
destroyed,  the  evidence  appears  to  be  quite  as  conclusive  as 
on  the  other  questions  discussed.  It  was  practically  anni- 
hilated down  to  the  foundation,  and  that  was  so  injured  that 
about  half  of  the  original  cost  was  required  to  put  it  in  shape 
for  use  again.  A  considerable  portion  of  it'  had  to  be  re- 
moved down  to  the  footing  stones,  and  the  balance  inquired 
extensive  repairs.  As  a  matter  of  law  that  was  a  total  de- 
struction of  the  building  within  the  meaning  of  sec.  1943, 
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E.  S.,  which  provides  that  when  real  property,  covered  by 
insurance,  "shall  be  wholly  destroyed,  .  .  .  the  amount 
of  the  insurance  written  in  such  policy  shall  be  taken  con- 
clusively to  be  the  true  value  of  the  property  when  insured, 
and  the  true  amount  of  loss  and  measure  of  damages  when 
destroyed."  That  statute  has  been  several  times  construed 
heretofore,  and  most  recently  in  Lindner  v.  St.  Paul  F,  cfe 
Jf.  Ina.  Co.  93  Wis.  526,  where  it  was  held,  in  effect,  that 
total  loss  under  the  statute  does  not  mean  that  the  material 
of  which  the  building  is  composed  shall  be  annihilated  or 
reduced  to  a  shapeless  mass;  that  when  the  identity  of  the 
structure  as  a  building  is  destroyed,  so  that  its  specific  char- 
acter as  such  no  longer  remains  and  there  is  nothing  left  but 
the  cellar  walls  and  a  dilapidated  foundation,  the  loss  is  total 
within  the  meaning  of  th^  statute.  There  are  many  author- 
ities elsewhere  to  the  same  effect,  and  it  is  so  laid  down  by 
standard  text  writers. 

In  May,  Ins.  §  42 1«,  it  is  said  that  *  total  loss  exists  when 
the  building  has  lost  its  identity  as  such,  so  that  it  cannot 
be  designated  as  a  building,  though  some  part  of  it  may  yet 
be  standing.'  In  HaTrihurg- Bremen  F,  Ins.  Co.  v.  Garllngton^ 
^0  Tex.  103,  it  was  said,  in  effect,  that  total  loss  does  not 
mean  an  absolute  extinction  of  the  building;  that  the  test 
is  whether  the  building  has  lost  its  identity  and  specific 
character,  so  that  it  can  be  no  longer  called  a  building.  To 
the  same  effect  are  Williams  v.  Hartford  Ins.  Co.  54  Cal. 
450,  Beach,  Ins.  §  1291,  and  Wood,  Fire  Ins.  §  107.  In  Oshkosh 
Packing  <j&  Provision  Co.  v.  Mercantile  Lis.  Co.  31  Fed.  Rep. 
200,  the  term  "  wholly  destroyed,"  as  used  in  our  statute, 
was  considered  and  construed  as  not  meaning  more  than 
such  destruction  of  the  building  as  that,  though  some  part 
still  remains  standing,  it  cannot  be  longer  designated  as  a 
building.  Evidently,  from  the  report  of  the  case,  some  part 
of  the  building  covered  by  the  policy  under  consideration 
was  left  standing  after  the  fire;  yet,  as  there  was  no  con- 
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troversy  but  that  such  part  was  not  sufficient  to  constitute, 
in  any  sense,  a  building,  the  court  held  as  a  matter  of  law 
that  such  building  was  wholly  destroj^ed  and  the  loss  total. 
There  are  authorities  to  the  etfect  that  if  there  is  any 
part  of  the  building  left,  worth  more  in  place  than  the  cost 
of  removing  it,  the  destruction  is  not  complete  within  the 
meaning  of  valued  policy  statutes.  In  Ostrander's  work  on 
Fire  Insurance  [2d  ed.,  §  310]  and  in  an  article  on  the  sub- 
ject found  in  33  Cent.  L.  J.  319,  written  by  a  prominent 
member  of  the  bar  of  this  court,  it  is  contended  that  such  is 
the  correct  construction  of  our  statute,  and  that  this  court 
has  impliedly,  if  not  directly,  so  held,  and  referred  the  woWs 
"  totally  destroyed  "  to  the  value  of  the  thing  insured  in- 
stead of  the  thing  itself.  It  is  not  considered  that  there  is 
any  legitimate  warrant  for  such  view  in  anything  said  by 
the  court  in  its  published  opinions.  In  Hartdman  v.  Queen 
L\s,  Co,  49  Wis.  71,  where  the  building  was  destroyed  down 
to  the  foundation,  and  that  was  injured  so  as  not  to  be  in  a 
suitable  condition  for  use  in  a  new  building,  the  court  said, 
the  destruction,  within  the  meaning  of  the  statute,  was 
total,  but  declined  to  lay  down  any  rule  applicable  to  other 
cases,  and  did  not  place  the  decision  on  the  theory  that  the 
destruction  contemplated  by  the  statute  was  solely  Ihat  of 
value.  In  Seyk  v.  Millers  Nat  Ins.  Co.  74  Wis.  67,  while 
it  was  stated  that  there  was  no  part  of  the  building  left 
standing,  of  any  value,  the  decision  that  the  destruction  was 
total  was  placed  on  the  ground  that  tlie  identity  of  the  ihin(j 
insured  was  so  far  annihilated  that  it  no  longer  existed  as  a 
luilding.  The  authority  referred  to  and  approved  was  Wood, 
Fire  Ins.,  stipra^  to  which  one  of  the  cases  cited  is  Ilarriman 
V.  Queen  Ins.  Co.,  supra.  The  text  writer  says :  "  Loss  is  total 
within  the  meaning  of  the  term  when  the  identity  and  spe- 
cific character  of  the  thing  insured  is  destroyed,  although 
there  is  not  an  absolute  extinction  of  the  parts."  As  best 
illustrating  the  rule,  Judah  v.  liandal,  2  Caines,  Cas.  324, 
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is  cited,  where  the  property  insured  was  a  carriage.  It  was 
all  destroyed  but  the  wheels.  The  court  held  that  the  de- 
struction was  complete  as  applied  to  the  specific  thing 
insured,  the  carriage.  That  was  followed  in  Lindner  v.  St. 
Paul  F.  iic  M.  Ins,  Co.  93  Wis.  526,  as  the  settled  doctrine 
of  this  court.  Our  statute  deals  with  the  specific  thing  in- 
sured, not  solely  the  value.  Its  purpose  was  not  only  to 
prevent  frauds  by  overinsurance,  but  to  remove  the  temp- 
tation, on  the  part  of  insurance  companies,  to  demand  and 
secure  settlements  for  losses  for  less  than  the  amounts- 
called  for  by  the  contracts  of  insurance,  where  the  struct- 
ures insured  ha^ve  been,  as  such,  substantially  destroyed. 
To  hold  that,  notwithstanding  the  statute,  salvage  can  be 
claimed  for  any  value  left  after  a  fire,  even  down  to  the 
footing  stones  of  foundation  walls,  would  be  contrary  to  the 
uniform  holding  of  this  court  on  the  subject,  and  of  courts 
elsewhere  under  similar  statutes,  and  would  render  the  stat- 
ute ineffectual  to  accomplish  what  it  was  designed  to  ac- 
complish. 

It  follows  from  the  foregoing  that  the  evidence  in  this 
case  establishes  conclusively  a  case  of  total  destruction  of 
the  building  within  the  meaning  of  our  statute;  hence  that 
the  amount  named  in  the  policies  of  insurance  correctly 
measured  the  plaintifl^s'  damages  at  the  time  of  the  fire. 

4.  But  it  is  said  the  policies  of  insurance  were  contracts 
of  indemnity,  and  as  the  builder,  McAlpine,  was  bound  to 
reconstruct  the  building  after  the  fire,  and  did  so,  plaintiffs 
were  fully  indemnified  except  as  to  the  foundation,  which 
was  accepted  before  the  policies  were  issued,  and  cannot  re- 
cover in  excess  of  the  loss  for  which  indemnity  has  not  been 
received.    The  weakness  of  this  contention  is  threefold: 

(a)  The  mere  fact  that  the  building  was  restored  by  the 
contractor  does  not  show  that  such  restoration  was  pursu- 
ant to  the  obligation  of  the  building  contract,  independent 
of  any  claim  for  indemnity  by  the  contractor  against  the 
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plaintiffs  on  account  of  the  insurance  clause  in  such  contract, 
and  the  insurance  of  the  building  by  them  for  an  amount 
sufficient  to  cover  the  entire  title  thereto,  including  the  in- 
terest of  plain  tiflfs  and  such  contractor.  It  was  as  compe- 
tent for  the  builder  to  waive  the  provision  that  the  insurance 
should  be  in  his  and  the  owners'  names,  loss  payable  to  the 
parties  as  their  interests  might  appear,  as  it  was  for  the  de- 
fendants to  waive  the  condition  of  the  policies  against  sole 
and  unconditional  ownership.  Again,  it  was  competent  for 
plaintiffs  to  insure  the  whole  building  in  their  own  names 
by  the  consent  of  the  builder,  notwithstanding  the  terms  of 
the  building  contract  provided  otherwise,  and  such  consent 
could  have  been  given  expressly  or  by  implication.  So  the 
whole  question  between  the  plaintiffs  and  the  builder,  Mo- 
Alpine,  so  far  as  appears  from  any  proof  in  the  case,  is  open. 

(b)  If  the  plaintiffs  were  indemnified  by  their  contractor 
under  his  obligation  to  complete  the  building,  and  the  defend- 
ants desired  to  rely  upon  that  fact  to  reduce  the  damages 
otherwise  recoverable  under  the  policies,  they  should  have 
set  up  such  facts  in  the  answers  as  a  defense,  and  established 
them  by  evidence  on  the  trial.  No  such  defense  appears  to 
have  been  so  pleaded  or  established,  so  the  policies  must 
stand  unaffected  by  any  claim  for  a  reduction  of  the  recovery 
thereon  by  reason  of  any  claim  that  the  plaintiffs  have  been 
otherwise  indemnified. 

(o)  It  being  conceded  that  the  plaintiffs  had  an  insurable 
interest,  and  it  having  been  decided  that  the  condition  in  the 
policies  in  respect  to  sole  and  unconditional  ownership  was 
waived,  and  that  the  undisputed  evidence  makes  a  case  of 
total  destruction  of  the  property  insured,  calling  for  pay- 
ment of  the  face  value  of  the  policies  as  liquidated  damages, 
that  amount  cannot  be  diminished  by  the  fact  alone  that 
some  other  person,  whom  the  plaintiffs  had  a  right  to  repre- 
sent, also  bad  an  interest  in  the  building,  even  though  such 


Digitized  by 


Google 


270  SUPEEME  COURT  OF  WISCOKSIK  [98 

St  Clara  Female  Academy  vs.  Northwestern  Nat  Ina  Ca  and  others. 

person  was  required  by  contract  to  reconstruct  such  build- 
ing. It  is  well  settled  that  in  the  absence  of  fraud  or  mis- 
take, unless  otherwise  provided  by  the  contract  of  insurance, 
if  the  insured  has  some  insurable  interest  in  the  property 
covered  by  such  contract,  the  whole  amount  of  damages  to 
the  property,  not  exceeding  that  named  in  the  policy,  is  re- 
coverable by  such  person  if  the  damages  thereto  reach  that 
sum,  or  if,  by  the  contract  itself  and  the  law  governing  the 
subject,  the  face  value  of  the  policy  must  be  taken  as  liqui- 
dated damages.  A7ide8  Ins.  Co.  v.  Fishy  71  111.  620;  Trade 
Ins.  Co.  V.  Barradlf,  45  N.  J.  Law,  543. 

5.  Plaintiffs  claimed  the  right  to  recover  $20  attorney's 
fees,  under  ch.  235,  Laws  of  1893,  and  $25  under  the  general 
fee  bill  as  well,  against  each  defendant,  and  prevailed  on 
such  claim.  That  is  assigned  as  error.  Such  chapter  pro- 
vides that  several  insurance  companies,  interested  in  the  same 
loss,  may  be  joined  as  defendants;  that  in  case  of  a  recovery 
against  them,  separate  verdicts  and  judgments  shall  be  ren* 
dered ;  and  that  there  shall  be  included  in  each  such  judg- 
ment an  attorney's  fee  of  $20.  In  a  proper  case  for  such 
joinder  of  defendants,  if  separate  actions  are  brought,  they 
may  be  consolidated  on  motion,  under  sec.  2792,  K.  S.  Gross 
V.  Milwaukee  Mechanics'^  Ins.  Co.  92  Wis.  056.  When  so  con- 
solidated, the  provisions  of  the  act  of  1893  as  to  costs  apply, 
the  same  as  if  one  action  had  been  brought  against  all  in  the 
first  instance,  as  permitted  by  law.  It  is  considered  that 
such  provisions  are  exclusive  and  limit  the  attorney's  fee  to 
$20  against  each  defendant,  and  that  the  ruling  of  the  trial 
court  to  the  contrary  was  error. 

It  follows  from  the  foregoing  that  each  of  the  insurance 
companies  is  liable  to  the  plaintiffs  for  the  full  amount  men- 
tioned in  its  contract  of  insurance,  and  that  the  trial  court 
should  have  directed  verdicts  accordingly,  at  the  close  of 
the  evidence,  on  plaintiffs'  motion  therefor.   But,  in  accord- 
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ance  with  the  established  practice  of  this  court  where  there 
is  no  verdict  left  undisturbed  by  the  result  here  upon  which 
a  judgment  can  be  rendered  when  the  case  again  reaches 
the  trial  court,  the  judgments  appealed  from  must  be  re- 
versed on  plaintiffs'  appeals  as  to  damages,  and  on  defend- 
ants' appeals  as  to  costs,  and  the  cause  be  remanded  for  a 
new  trial. 

By  the  Court, —  On  plaintiffs'  appeals  the  judgments  are 
reversed  as  to  damages,  and  on  defendants'  appeals  such 
judgments  are  reversed  as  to  costs.  Full  costs  are  allowed 
to  plaintiffs  in  this  court  on  their  appeals,  except  that  only 
one  fourth  of  the  costs  for  printing  their  case  and  brief  shall 
be  taxed  on  each  appeal.  Defendants  are  allowed  clerk's 
fees  on  their  respective  appeals,  but  no  other  costs. 


RooBBS,  Respondent,  vs.  Shove  and  wife.  Appellants: 
ScHUETTB  and  another.  Interveners. 

Deeember  IJ^  1897 --January  11, 1898. 

Appeal:  Notice:  Adverse  parties. 

On  appeal  hy  a  mortgagor  from  an  order  confirming  a  sherifiTs  re- 
port of  sale  on  foreclosure,  the  purchaser  is  the  principal  adverse 
party,  and  must  bo  served  with  the  notice  of  appeal,  imder  sec. 
8049,  R  S. 

Appeal  from  a  judgment  of  the  circuit  court  for  Manito-. 
woo  county:  N.  S.  Gilson,  Circuit  Judge.  The  interveners 
moved  to  dismiss  the  appeal.     Motion  granted. 

J.  S,  Anderson^  for  the  motion. 

[No  appearance  for  the  appellants.] 

Per  Curiam.  This  is  a  motion  to  dismiss  an  appeal  from 
an  order  confirming  a  sheriffs  report  of  sale  in  foreclosure. 
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The  appeal  was  taken  by  the  defendants  Shove^  the  mort- 
gagors, by  serving  the  notice  of  appeal  and  bond  upon  the 
plaintiff  in  the  action,  only,  and  not  upon  the  defendants 
SchuettCy  who  were  the  purchasers  upon  the  sale,  and  who 
appeared  by  attorney  in  the  court  below  upon  the  motion 
to  confirm  the  report.  This  motion  is  made  by  the  purchas- 
ers at  the  foreclosure  sale,  on  the  ground  that  the  appeal 
papers  should  also  have  been  served  upon  them  or  their 
attorney. 

The  point  is  unquestionably  well  taken.  The  purchaser 
of  real  estate  at  foreclosure  sale  becomes  a  quasi  party  to 
the  action,  so  far  as  the  proceedings  to  confirm  the  sale  are 
concerned,  and  may  appeal  from  orders  affecting  his  right 
to  such  confirmation.  Ward  v.  Cla/rh^  6  Wis.  509;  Kneeland 
V.  Am.  L.  dk  T.  Co.  136  U.  S.  89.  Upon  all  motions  affect- 
•  ing  that  right,  he  is  undoubtedly  " the  adverse  party; "  and, 
if  he  has  the  right  to  appeal  from  orders  denying  confirma- 
tion, the  converse  naturally  follows,  namely,  that  he  is  enti- 
tled to  service  of  the  notice  of  appeal  from  the  order  of 
confirmation  when  such  appeal  is  taken  by  other  parties. 
The  statute  provides  that  an  appeal  is  to  be  taken  by  serv- 
ing the  notice  of  appeal  "  on  the  adverse  party,"  and  on  the 
clerk  of  the  court.  R.  S.  sec.  3049.  In  case  of  such  an  ap- 
peal as  the  one  before  us,  the  purchaser  is  unquestionably 
the  principal  "  adverse  party,"  and  must  be  served  with  the 
notice.    Barnes  v.  Stoughton^  6  Hun,  254. 

Appeal  dismissed. 
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Bbown,  Executor,  Appellant,  vs.  The  City  of  Baeaboo,  Re- 
spondent. 

December  14, 1897 — January  11, 1898. 

<1, 2)  Plats  of  land:  Highways:  Dedication:  User:  Deeds,  TS)  Limitaiions: 
Tenants  in  common,     > 

1.  Upon  a  recorded  plat  a  strip  of  land  south  of  and  adjoining  a  river 
was  marked  ''reserved  for  private  use."  South  of  said  strip  was 
block  7,  on  the  east  side  of  which  was  Walnut  street  and  on  the 
west  side  Vine  street.  Upon  the  plat  said  streets  extended  only 
to  the  reserved  strip,  but  in  fact  Vine  street  was  used  as  a  public 
street  to  the  river.  A  deed  of  a  portion  of  said  reserved  strip  de- 
scribed the  premises  conveyed  as  bounded  "on  the  east  by  Walnut 
street  on  the  south  by  block  No.  7,  on  the  west  by  Vine  street,  and 
on  the  north  by  the  center  of"  the  river.  Held,  that  the  grantee 
in  such  deed  took  title  to  the  center  of  Vine  street  extended,  sub- 
ject to  the  public  easement;  and  that  a  conveyance  of  all  the  re- 
mainder of  said  reserved  strip  included  the  west  half  of  Vine  street. 

2.  On  the  north  side  of  the  river,  the  plat  extended  to  the  town  line. 
North  of  said  line  was  another  plat  in  which  Oak  street  was  in 
direct  line  with  Vine  street  Water  street  ran  east  and  west  along 
the  south  side  of  blocks  1,  2,  and  8,  but  the  south  line  of  the  west- 
ern portion  of  said  street,  through  which  Vine  street  would  run  if 
extended  across  the  river,  was  not  designated,  there  being  no  lots 
between  Water  street  and  the  river  at  that  place.  Two  streets  en- 
tered the  eastern  portion  of  Water  street  from  the  south,  and  three 
entered  the  street  from  the  north,  one  of  the  latter,  the  name  of 
which  was  not  designated,  being  in  direct  line  with  Vine  and  Oak 
streets.  The  plat  stated  that  all  streets  were  sixty-six  feet  wide. 
Held,  that  the  recording  of  said  plat  and  the  public  use  of  the  un- 
named street  and  of  Water  street  along  said  three  blocks,  for  more 
than  forty  years,  constituted  a  dedication  of  such  streets  to  the 
public,  notwithstanding  a  requirement  that  plats  should  "particu- 
larly describe  and  set  forth  all  streets  •  •  •  giving  names,  width, 
courses,  boundaries,  and  extent" 

Z,  Lands  descended  to  a  husband  and  wife  as  tenants  in  common.  The 
wife  died  leaving  as  her  heirs  several  children,  some  of  whom  were 
married  women,  to  whom  her  interest  descended  subject  to  the 
husband's  estate  by  the  curtesy.  The  husband  thereafter  executed 
a  warranty  deed  of  the  whole  premises  purporting  to  convey  the 
Vol.98  — 18 
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whole  title,  and  the  grantee  went  into  possession.  In  1863  the  hus- 
band died.  Held,  that  the  ten-years  statute  of  limitation  conv 
menced  to  run  against  the  heirs  of  the  wife,  not  under  disability^ 
upon  the  death  of  the  husband,  and  against  the  married  women 
upon  the  enactment  of  oh.  29,  Laws  of  1872,  removing  the  disability 
of  coverture.  An  action  by  said  heirs  to  recover  possession  of  their 
interest  in  the  premises,  which  was  not  commenced  until  1892,  was 
therefore  barred. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  R.  G.  Siebecker,  Circuit  Judge.    AJ/irmed. 

This  is  an  action  of  ejectment,  and  was  commenced  by 
William  Brown,  October  10,  1892,  to  recover  an  undivided 
four-tenths  of  an  undivided  one-half  of  a  strip  of  land  in 
Barahooy  four  rods  wide  and  forty  rods  long,  and  extending 
from  the  town  line,  at  the  south  end  of  Oak  street,  south, 
across  Water  street,  the  Baraboo  river,  the  mill  race,  and 
the  reservation,  to  the  north  end  of  Yine  street,  as  indicated 
on  the  old  plat  of  the  village  of  Baraboo,  the  east  and  west 
sides  of  said  strip  being  in  line  with  the  east  and  west  sides, 
respectively,  of  Oak  and  Yine  streets  extended.  Issue  being 
joined  and  trial  had,  the  referee  found  in  favor  of  the  de- 
fendant, and  the  court  confirmed  such  findings,  and  from 
the  judgment  entered  thereon  accordingly  William  Brown 
brought  this  appeal.  Pending  the  appeal  the  death  of  Will- 
iam Brown  has  been  suggested  and  the  cause  continued  in 
the  name  of  his  executor,  Benjamin  F.  Broicn. 

The  facts  in  this  case,  as  so  found  or  undisputed,  are  in 
effect  as  follows: 

One  George  W.  Brown,  under  whom  the  plaintiff  claims 
title,  September  29, 1846,  became  seised  in  fee  of  the  E.  ^  of 
the  N.  E.  \  of  section  No.  2,  in  township  No.  11  N.,  of  range 
No.  6  E.,  in  the  county  of  Sauk.  Said  eighty  acres  include 
the  strip  of  land  in  question,  and  extend  north  to  the  town 
line  mentioned.  George  W.  Brown  conveyed,  by  warranty 
deed,  to  Delando  Pratt  and  L.  and  J.  Hayes,  a  piece  of  land 
and  water  rights,  by  metes  and  bounds,  between  the  said 
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mill  race  and  the  river.     The  said  George  W.  Brown,  No- 
vember 1,  1847,  platted  a  portion  of  said  premises,  the  said 
plat  being  designated  as  the  Village  of  JBaraboo,  substaa 
tially  as  follows: 
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The  said  George  W.  Brown,  by  the  said  plat,  dedicated 
to  the  public,  as  a  public  street,  all  that  portion  of  the  land 
and  premises  in  the  complaint  herein  specified  and  referred 
to  which  lies  north  of  the  south  line  of  Water  street,  as  des- 
ignated on  said  plat  of  the  village  of  Baraboo.  November 
24,  1847,  the  said  George  W.  Brown  sold  and  conveyed  to, 
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one  Philarmon  Pratt,  his  heirs  and  assigns,  the  following 
described  premises,  situated,  lying,  and  being  in  Baraboo, 
-in  the  county  of  Sauk,  aforesaid,  and  bounded  as  follows,  to 
wit:  "On  the  east  by  Walnut  street,  on  the  south  by  block 
number  7,  on  the  west  by  Yine  street,  •  .  .  and  on  the 
north  by  the  center  of  Baraboo  river,  together  with  the 
sawmill  and  the  south  one-half  of  the  dam  and  one  half  of 
the  water  privileges  and  other  privileges  and  appurtenances 
to  the  said  piece  or  parcel  of  land  belonging;  also  all  the 
land  lying  between  the  present  race  and  the  Baraboo  river^  ex- 
cepting a  piece  of  land  and  right  of  water  .  .  .  conveyed 
by  deed  to  Delando  Pratt,  Louis  Hayes,  and  Josiah  Hayes," 
aforesaid.  At  the  time  of  the  execution  and  delivery  of  the 
deed  to  Philarmon.  Pratt,  Vine  street,  as  delineated  upon 
the  plat,  did  not  extend  north  beyond  the  north  line  of 
Wock  No.  7,  but  in  fact,  at  the  time  of  such  conveyance,  the 
said  Vine  street  extended  north  to  the  mill  race  on  the 
south  side  of  the  Baraboo  river;  that  is,  the  four- rod  strip 
(included  in  the  complaint  herein)  lying  immediately  north 
of  the  north  limit  of  Vine  street,  as  delineated  upon  the  said 
plat  of  Baraboo,  at  the  time  of  the  conveyance  to  Philarmon 
Pratt,  was  used  by  the  public  as  and  for  a  public  street  as 
far  north  as  the  mill  race  on  the  south  side  of  the  Baraboo 
river,  and  the  lands  by  the  said  George  W.  Brown  so  con- 
veyed to  said  Philarmon  Pratt  were  in  and  by  the  deed 
bounded  on  the  west  by  such  street. 

George  W.  Brown  died  intestate,  without  isrue,  and  un- 
married, December  15, 1847,  being  at  the  time  twenty-eight 
years  of  age,  leaving  him  surviving  his  father,  Chauncey 
Brown,  and  his  mother,  Clarissa  Brown,  as  his  only  heirs  at 
law.  At  the  time  of  his  death  he  was  seised  of  that  portion 
of  the  said  four-rod  strip  of  land,  in  the  complaint  specified, 
which  lies  between  the  middle  or  center  line  of  the  Baraboo 
river  and  the  south  line  of  Water  street,  together  with  other 
lands  not  specified  in  the  complaint.     The  said  Chauncey 
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Brown  and  Clarissa  Brown,  upon  the  death  of  George  W. 
Brown,  entered  into  the  possession  of  all  the  lands  and; 
premises  of  which  George  W.  Brown  died  seised,  and  re* 
mained  in  the  possession  thereof  until  the  death  of  Clarissa 
Brown,  February  26,  1854,  excepting  only  such  portions 
thereof  as  had  been  sold  by  the  administrators  of  the  estate 
of  George  W.  Brown,  the  same  being  wholly  outside  of  the 
lands  in  the  complaint  specified.  Clarissa  Brown  died  in-^ 
testate  February  26,  1854,  leaving  her  surviving  her  hus^ 
band,  Chauncey  Brown,  and  tiine  children,  to  wit,  Lura 
Blake,  Martha  Langdon,  William  Brown  (plaintiflf),  Emeline 
Kelsey,  Franklin  Brown,  Warren  Brown,  Edwin  Brown, 
Adeline  Bellis,  and  Chauncey  Brown,  Jr.  Polly  Martin, 
predeceased  her  mother,  Clarissa  Brown,  but  as  she  left 
surviving  children  her  interest  descended  to  her  children. 
The  above  named  are  the  only  heirs  at  law  of  Clarissa  Brown* 
After  the  death  of  Clarissa  Brown,  Chauncey  Brown  was, 
and  until  August  28, 1854,  remained,  in  the  possession  of  all 
the  said  lands  and  premises  of  which  George  W.  Brown  diedi 
seised,  excepting  only  such  portion  thereof  as  had  been  soldi 
by  the  administrators  of  George,  the  same  being  wholly  out- 
side of  the  lands  specified  in  the  complaint.  Chauncey  Brown, 
August  28,  1854,  sold,  and  by  warranty  deed  conveyed,  to 
Joseph  Sanford  and  Patrick  Bassett,  all  of  the  said  lands  and 
premises  of  which  the  said  George  W.  Brown  died  seised, 
excepting  only  such  portion  thereof  as  had  been  so  sold  by 
the  administrators  of  said  George.  Said  deed  of  Chauncey 
Brown  purported  upon  its  face  to  convey  the  whole  title  to 
the  lands  therein  described,  and  was  by  the  said  grantees 
thereto  understood  to  convey  the  whole  title  thereto,  and 
the  same  was  received  and  accepted  by  Saliford  and  Bassett 
as  being  a  conveyance  to  them  of  the  full  title  to  said  lands.. 
Sanford  and  Bassett  entered  into  the  immediate  possessioft 
of  the  lands  and  premises  in  the  said  deed  mentioned  and 
described,  and  of  the  whole  thereof,  and  ever  since  August  28^ 
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1854,  the  said  Sanford  and  Bassett,  and  their  grantees,  have 
been  in  the  actual,  open,  visible,  notorious,  and  exclusive  pos- 
session of  said  lands  and  premises,  apd  of  the  whole  thereof, 
and  such  title  remained  undisputed  until  the  time  of  the 
commencement  of  this  action,  October  10, 1892.  The  lands 
sold  and  conveyed  by  the  said  George  W.  Brown  in  his  life- 
time, together  with  the  lands  included  in  said  deed  to  San- 
ford and  Bassett,  included  all  the  lands  specified  and  referred 
to  in  the  complaint.  Neither  the  said  William  Brown,  nor 
his  ancestors,  predecessors,  or  grantors,  have  been  in  the 
possession  of  the  said  premises  specified  and  described  in 
the  deed  to  Sanford  and  Bassett,  including  all  the  lands  in 
the  complaint  herein  claimed,  excepting  only  such  lands 
as  had  been  previously  sold  and  conveyed  by  George  W. 
Brown  in  his  lifetime,  since  August  28,  1854.  Chauncey 
Brown  died  September  26,  1863.  At  the  time  of  the  death 
of  Chauncey  Brown,  William  Brown  (plaintiff)  was  under 
no  legal  disability,  and  since  said  time  has  been  under  no 
legal  disability.  The  grantors  of  William  Brown,  to  wit, 
Franklin  Brown,  Martha  Langdon,  and  Lura  Blake,  at  the 
time  of  the  death  of  Chaunce}'^  Brown,  were  under  no  legal 
disability,  and  since  said  time  have  been  under  no  legal  dis- 
ability, excepting  only  that  Lura  Blake  and  Martha  Langdon, 
at  the  time  of  the  death  of  Chauncey  Brown,  were,  and  ever 
«ince  said  time  have  been,  married'  women.  All  of  the  lands 
in  the  complaint  specified  are  now  used  as  public  streets  in 
the  city  of  Bay^aboo^  and  have  been  for  more  than  forty 
years. 

As  conclusions  of  law  the  court  finds,  in  effect:  That, 
upon  the  death  of  George  W.  Brown,  all  the  lands  of  which 
tie  died  seised  descended  equally  to  his  father  and  mother, 
•Chauncey  and  Clarissa  Brown; as  tenants  in  common.  That 
upon  the  death  of  Clarissa  Brown  her  interest  in  and  to  said 
real  estate  descended  to  her  heirs  at  law,  to  wit,  her  hus- 
,band,  Chauncey  Brown,  as  tenant  by  curtesy,  and  to  her  said 
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children,  taking  title  thereto  subject  to  such  life  estate. 
That,  bj  the  Avarranty  deed  executed  and  delivered  by 
Chauncey  Brown  to  Sanford  and  Bassett,  he  convej'^ed  to 
thera  all  the  right,  title,  and  interest  which  he,  the  said 
Chauncey  Brown,  then  had  in  and  to  said  premises.  That 
the  entry  and  possession  of  Sanford  and  Bassett  under  that 
deed  became  and  was  adverse  to  all  the  world,  except  as  to 
the  remaindermen,  during  the  continuance  of  the  life  estate 
of  the  said  Chauncey  Brown  therein.  That,  upon  the  death 
of  the  said  Chaunce3'  Brown,  the  holding  and  possession  of 
the  said  premises  by  Sanford  and  Bassett  became  and  were 
adverse  to  said  remaindermen  not  under  legal  disability. 
That  the  said  William  Brown  and  Franklin  Brown,  not  being 
tinder  any  disability  at  the  time  of  the  death  of  Chauncey 
Brown,  became  and  were  barred  of  all  right,  title,  claim, 
and  interest  in  and  to  said  premises,  including  the  premises 
specified  in  the  complaint  herein,  not  previously  sold  by 
George  W.  Brown  in  his  lifetime,  ten  years  after  the  time 
of  Chauncey  Brown's  death,  and  before  the  time  of  the  com- 
mencement of  this  action.  That  the  heirs  of  the  said  Cla- 
rissa Brown  under  the  disability  of  coverture  at  the  time 
of  the  death  of  Chauncey  Brown,  to  wit,  Lura  Blake  and 
Martha  Langdon,  became  and  were  barred  of  all  right,  title, 
claim,  and  interest  in  and  to  the  said  lands  in  the  complaint 
specified,  not  conveyed  by  George  W.  Brown  in  his  lifetime, 
tpn  years  after  ch.  29,  Laws  of  1872,  went  into  effect,  to  wit, 
March  2,  1882.  That  at  the  time  of  the  commencement  of 
this^  action,  William  Brown  had  no  right,  title,  claim,  or 
interest  in  or  to  the  lands  or  premises  specified  in  the  com- 
plaint, nor  in  anj'^  part  or  portion  thereof.  That  the  defend- 
ant is  entitled  to  judgment  herein  in  its  favor,  and  for  its 
costs  and  disbursements  in  this  action. 

From  the  judgment  entered  upon  such  findings  in  favor 
of  the  defendant,  William  Brown  appealed. 

For  the  appellant  there  was  a  brief  by  William  Brown^ 
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pro  86^  and  Ilerman  Oroiophorst^  of  counsel,  and  oral  arga- 
ment  by  Mr,  Orotophorst.  They  contended,  inter  alia,  that 
Chauncey  Brown  and  Clarissa  Brown  were  tenants  in  com- 
mon. Upon  the  death  of  the  latter  her  heirs  took  her  title 
immediately  and  thus  became  tenants  in  common  with  the 
former.  A  deed  by  one  tenant  in  common  purporting  to 
convey  the  whole  premises  is  inoperative  and  void  as  against 
his  cotcnant.  4  Kent,  Comm.  368;  Porter  v.  Hill,  9  Mass. 
34.  By  the  deed  from  Chauncey  Brown,  his  grantees  be- 
came tenants  in  common  with  the  heirs  of  Clarissa  Brown. 
Under  such  circumstances  the  statute  will  not  begin  to  run 
until  an  adverse  holding  is  declared  and  notice  thereof  given 
to  the  holder  of  the  legal  title.  NeiUon  v,  Grignon,  85  Wis. 
550;  Allen  v.  Allen,  58  id.  202;  Bartlett  v,  Secor,  56  id.  520; 
Roehlce  v,  Andrews,  26  id.  311;  Scliwallhack  v,  C,  M,  &  St, 
P.  R.  Co,  69  id.  292;  Sydnor  v.  Palmer,  29  id.  226;  Watts 
V,  Owens,  62  id.  512;  Stewart  v,  Stewart,  83  id.  364;  Culver 
V,  Rhodes,  87  N.  Y.  348.  There  must  be  some  notorious  act 
of  ouster  brought  home  to  the  knowledge  of  the  cotenant,  a 
silent  possession  being  insufficient.  Challefoux  v,  DucharmCy 
4  Wis.  554;  Lessee  of  Clyrner  v,  Dawkins,  3  How.  674;  Mc- 
Clung  V,  Ross,  5  Wheat.  116;  Kirk  v.  Smith,  9  id.  241.  A 
deed  conveying  laud  to  the  center  of  a  street  which  has 
never  been  legally  laid  out  does  not  constitute  a  dedication 
of  such  street  to  the  public.  Hawthorne  v.  Myers,  37  S.  W. 
Ecp.  593.  The  dam  upon  which  the  work  was  done  is  en- 
tirely outside  the  line  of  Yine  street,  and  the  bridge  is  a  rod 
or  two  west  of  the  premises  in  question.  Any  travel  was 
done  in  line  with  the  bridge  and.  outside,  or  on  the  extreme 
limit,  of  the  premises  in  question.  These  facts  do  not  con- 
stitute the  strip  a  highway  by  user.  Speirv,  JVeio  Utrechty 
121  X.  Y.  420;  Cunningham  v.  Ilendricks,  89  Wis.  632; 
Mahler  v.  Brumder,  92  id.  477;  Iloldane  v.  Cold  Spring,  21 
N.  Y.  474;  Fonda  v,  Borst,  2  Keyes,  48;  Niagara  Falls  S. 
B.  Co.  V,  Bachman,  QQ  N.  Y.  261;  People  v.  Vnderhill^  144 
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id.  324;  Connekan  v.  Ford^  9  Wis.  240;  Ilanson  v.  Taylor y 
23  id.  547;  Eastland  v,  Fogo^  66  id.  133;  Gardiner  v.  TisdaUy 
2  id.  153;  StaU  ex  rel.  Lightfoot  v.  McCahe,  74  id.  481 ;  Tup- 
per  V.  Tluson^  46  id.  646 ;  Strong,  v,  Brooklyn^  68  N.  Y.  1 ; 
Pentland  v.  Keep^  41  Wis.  490;  Fischer  v,  Laack^  76  id.  313; 
Dolphin  V.  Pedley,  27  id.  469. 

H.  D,  Evans^  for  the  respondent,  argued,  among  other 
things,  that  the  heirs  of  Clarissa  Brown  became  barred  by 
the  statute  ten  years  after  the  death  of  Chauncey  Brown, 
or  ten  years  after  the  enactment  of  oh.  29,  Laws  of  1872. 
Wiesner  v.  Zaun,  39  Wis.  188;  Barrett  v.  Stradl,  73  id.  3S5, 
9  Am.  St.  Eep.  795 ;  Jackson  v.  Ilarsen,  7  Cow.  323,  17  Am. 
Dec.  517;  Mettler  v.  Miller,  129  111.  642;  Eohn  v,  Harris, 
130  id.  525;  Berry  v.  Ilall,  11  Ky.  L.  Rep.  30;  Gindrat  v. 
Western  R.  Co,  19  L.  R.  A.  839,  852,  note.  A  conveyance  by 
one  cotenant  of  the  entire  estate  gives  color  of  title,  and  if 
possession  is  taken  under  it,  the  grantee  claiming  title  to  the 
whole,  it  aYnounts  to  an  ouster  of  the  cotenants,  and  the  pos- 
session of  the  grantee  is  adverse  to  them.  Sydnor  v.  Palmer, 
29  Wis.  226;  ^Frick  v,  Sinon,  75  Cal.  337,  7  Am.  St.  Rep. 
177;  King  v,  Carraichael,  136  Ind.  20;  Butter  v.  Small,  68 
Md.  133;  Parker  v.  Proprietors  of  Merrimack  Canal,  3  Met. 
91,  37  Am.  Dec.  121;  Town  v.  Needham,  3  Paige,  545,  24 
Am.  Dec.  246;  Baker  v.  Oakiaood,  123  K  Y.  16;  Dikeman 
V.  Parrish,  6  Pa.  St.  210,  47  Am.  Dec.  455;  1  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.),  806. 

Cassoday,  C.  J.  1.  Counsel  contends  that  the  defendant 
did  not  get  title  to  any  portion  of  the  strip  of  land  in  ques- 
tion by  virtue  of  any  deed  made  by  George  W.  Brown  in 
his  lifetime.  The  material  question  is  whether  George  W. 
Brown,  by  such  deed  or  deeds,  parted  with  the  title  to  any 
portion  of  such  strip  of  land.  If  he  did,  then  as  to  such  por- 
tion his  parents  took  no  title.  It  is  a  cardinal  principle  in 
actions  of  ejectment  that  the  plaintiff  must  recover,  if  at  all. 
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on  the  strength  of  his  own  title,  and  not  upon  the  weakness 
or  want  of  title  in  the  defendant.  Kelley  v.  McKeon^  67 
Wis.  561,  and  cases  there  cited.  He  must  establish  such  title 
as  against  the  world,  or  as  against  the  defendant  as  a  wrong- 
doer. Id,  "  It  is  an  action  to  try  the  title  and  right  to  the 
possession  of  land.  More  accurately,  it  is  an  action  to  de- 
termine i\xQ  plaintiff^ 8  title  and  his  right  to  the  possession." 
Baldwin  v.  Ely,  66  Wis.  177. 

Conceding  that  the  words  in  the  deed  from  George  W. 
Brown  to  Philarmon  Pratt,  "  all  the  land  lying  between  the 
present  race  and  the  Baraboo  river,"  were  erased  before  the 
execution  of  that  deed,  as  contended  by  counsel,  yet  it  does 
not  follow  that  George  W.  Brown  did  not,  in  his  lifetime, 
part  wi£h  all  title  to  that  portion  of  the  strip  in  ques- 
tion which  lies  between  the  mill  race  and  the  center  of  the 
river,  since  the  deed  from  him  to  Delando  Pratt  and  L.  and 
J.  Hayes  was,  manifestly,  of  land  between  the  mill  race  and 
the  river,  as  the  same  was  "  situated  at  the  south  end  of 
the  said  George  W.  Brown's  mill  dam."  That  dam,  as  ap- 
pears from  the  plats  in  evidence,  was  in  line  with  Yine 
street  and  Oak  street  extended.  The  land  conveyed  to  De- 
lando Pratt  and  L.  and  J.  Hayes  was  expressly  excepted 
from  such  conveyance  to  Philarmon  Pratt;  and  the  erasures 
mentioned  may  have  been,  and  probably  were,  so  ms^de,  be- 
cause otherwise  they  would  have  included  the  lands  thus 
excepted.  The  contention  that  the  land  bounded  by  the 
river  did  not  extend  to  the  center  of  the  river  is  certainly 
without  foundation.  Norcross  v.  Griffiths,  65  Wis.  599.  But, 
independent  of  that,  the  land  so  conveyed  to  Philarmon 
Pratt  was  bounded  "  on  the  east  by  Walnut  street,  on  the 
south  by  block  number  7,  on  the  west  by  Yine  street,"  and 
"on  the  north  by  the  center  of  the  Baraboo  river,"  and  con- 
veyed "the  sawmill  and  the  south  half  of  the  dam."  The 
land  so  conveyed  is  a  portion  of  the  land  marked  on  the 
plat  as  "reserved  for  private  use;"  and  although  bounded 
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on  the  east  by  Walnut  street,  and  on  the  west  by  Vine 
street,  yet  neither  of  those  streets  appears  upon  the  plat  as 
extending  north  of  block  7.  Nevertheless,  the  grantee  in 
that  deed,  and  those  claiming  under  him,  thereby  acquired 
the  right,  as  against  the  grantor  and  those  claiming  under 
him,  to  treat  each  and  both  of  these  streets  as  extending 
north  to  the  river;  and  it  is  established  by  the  evidence  that 
at  the  time  of  making  the  deed  Yine  street  was  being  used 
by  the  public  as  and  for  a  public  street,  four  rods  wide,  from 
blocks  7  and  8,  as  far  north  as  the  mill  race;  and  that  such 
use  by  the  public  has  continued  ever  since,  and  that  for 
more  than  forty  years  Yine  street,  so  extended,  has  been 
used  by  the  public,  as  and  for  a  public  street,  as  far  north 
as  the  river.  There  can  be  no  question  but  that  Pratt, 
as  such  grantee,  took  title  to  the  center  of  Vine  street,  so 
extended  to  the  river,  subject,  however,  to  the  public  ease- 
ment. "It  is  the  settled  doctrine  in  this  state  that  the 
grantee  of  a  lot  in  a  recorded  plat,  except  where  the  terms 
of  his  deed  or  the  plat  expressly  exclude  that  construction, 
takes  to  the  center  of  adjoining  public  ways,  subject  to  the 
public  easement ;  and  the  fact  that  the  description  in  his  deed, 
after  stating  the  number  of  his  lot,  gives  its  dimensions  as 
they  are  exclusive  of  the  highway,  does  not  affect  the  con- 
struction." Petiihone  v.  Ilazniltoii^  40  Wis.  402;  Jarstadt  v. 
Morgan^  48  Wis.  245;  Andrews  v.  YoumanSy  78  Wis.  56; 
Johnson  <&  Co.  v.  Arnold,  91  Ga.  659. 

2.  The  warranty  deed  of  August  28,  1854,  from  Chauncey 
Brown  to  Sanford  and  Bassett,  mentioned  in  the  foregoing 
statement,  covered  and  purported  to  convey  the  abi:olute 
title  to  "all  of  the  mill  reservation  along  Water  street  and 
south  to  the  Baraboo  river,  together  with  the  water  power 
and  reservation  on  the  south  side  of  the  Baraboo  river,  all 
of  that  piece  of  land  lying  north  of  the  north  line  of  blocks 
number  6,  7,  and  8,  and  south  of  the  Baraboo  river."  This 
included  the  west  half  of  Yine  street,  so  extended  north 
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from  blocks  7  and  8  to  the  center  of  the  Baraboo  river,  and 
in  fact  the  whole  of  that  street  so  extended  from  these  blocks 
north  to  Water  street,  designated  on  the  plat.  It  is  conceded 
that  that  deed  conveyed  the  undivided  one-half  of  all  the 
lands  described  therein,  and  of  which  George  W.^rown  died 
seised, —  as  all  the  lands  of  which  he  so  died  seised  descended 
to  his  father  and  mother  equally,  as  tenants  in  common. 
Brown  v.  Barahoo,  90  Wis.  151.  The  mother  having  died 
intestate  prior  to  the  deed  so  given  to  Sanford  and  Bassctt, 
her  moidty  of  such  lands  descended  to  her  heirs  at  law,  sub- 
ject to  an  estate  for  life  in  her  husband,  Chauncey  Brown,  as 
tenant  thereof  by  the  curtesy.  R.  S.  1858,  ch.  89,  sec.  30; 
R.  S.  1878,  sec.  2180.  As  such  life  estate  terminated  on  the 
death  of  Chauncey  Brown,  it  follows  that  the  legal  title  and 
right  to  the  possession  of  the  several  interests  of  William 
Brown,  Franklin  Brown,  Martha  Langdon,  and  Lura  Blake, 
under  whom  the  plaintiff  claims  title,  representing  four 
tenths  of  one  half  of  so  much  of  the  strip  of  land  in  question 
as  George  W.  Brown  died  seised  of,  became  absolutely  vested 
in  them,  severally,  September  26, 18G3.  And  yet  it  is  undis- 
puted that  August  28, 1854,  Sanford  and  Bassett,  under  such 
warranty  deed  to  them  from  Chauncey  Brown,  purporting  to 
convey  to  them  the  whole  title  to  the  lands  in  question,  en- 
tered into  the  immediate  possession  of  said  lands,  and  the 
whole  thereof,  and  that  ever  since  that  time  they  and  their 
grantees  have  been  in  the  actual,  open,  visible,  notorious,  and 
exclusive  possession  of  the  same,  and  the  whole  thereof,  and 
that  such  title  remained  undisputed  until  the  commencement 
of  this  action,  October  10, 1892.  The  defendant's  title  to  so 
much  of  the  strip  of  land  in  question  as  George  W.  Brown 
died  seised  of  is  directly  traceable  to  the  deed  to  Sanford 
and  Bassett  mentioned.  Thus  it  appears  that  William  Brown, 
Franklin  Brown,  Martha  Langdon,  and  Lura  Blake,  severally, 
slept  on  their  rights,  and  made  no  claim  to  any  portion  of 
the  strip  of  land  in  question,  for  more  than  twenty-nine 
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years.  During  that  time  neither  William  Brown  nor  Frank- 
lin Brown  was  under  any  disability.  It  is  true  that  Mrs. 
Langdon  and  Mrs.  Blake  were  married  women  at  the  time 
of  Chauncey  Srown's  death,  when  such  real  estate  descended 
to  them  and  their  right  of  action  therefor  first  accrued;  and 
hence  the  statute  of  limitations  did  not,  by  reason  of  their 
<lisability,  commence  to  run  against  either  of  them  under 
the  statute  then  in  force.  R.  S.  1858,  ch.  138,  sec.  13.  Such 
disability  of  married  women  was  entirely  removed  March  2, 
1872,  by  ch.  29,  Laws  of  1872,  and  such  \\as  since  that  time 
continued  to  be  the  law.  R.  S.  1878,  sec.  4218.  The  result  is 
that  the  ten-years  statute  of  limitation  commenced  running 
-against  Mrs.  Langdon  and  Mrs.  Blake,  respectively,  March  2, 
1872,  and  against  William  Brown  and  Franklin  Brown,  re- 
spectively, September  26, 1863.  R.  S.  1878,  sec.  4211.  The  ac- 
tion was  not  commenced  until  more  than  twenty  years  after 
the  cause  of  action  accrued  in  favor  of  the  women,  and  more 
than  twenty-nine  years  after  the  cause  of  action  accrued  in 
favor  of  the  men.  The  fact  that  Chauncey  Brown  only  had 
a  life  estate  in  the  undivided  one-half  of  the  lands  so  con- 
veyed by  him  to  Sanford  and  Bassett  did  not  prevent  the 
statute  running  in  their  favor  or  in  favor  of  the  defendant  ^ 
as  a  grantee  under  them.  Wiesner  v.  Zaun^  39  Wis.  188; 
WestcoU  V.  Miller,  42  Wis.  463,  464;  Barrett  v.  Stradl,  73 
Wis.  385.  Thus  it  appears  that  neither  William  Brown,  nor 
Franklin  Brown,  nor  Mrs.  Langdon,  nor  Mrs.  Blake,  was 
seised  or  possessed  of  any  portion  of  the  strip  of  land  in  ques- 
tion at  any  time  during  the  twenty  years  immediately  be- 
fore the  commencement  of  this  action,  and  hence  the  plaintiff 
is  barred  from  maintaining  the  same.  R.  S.  1878,  sec.  4207. 
3.  The  court  found  that  by  the  plat  of  the  village  of  Bara- 
boo,  made  November  1,  1847,  George  W.  Brown  dedicated 
to  the  public,  as  a  public  street,  all  that  portion  of  the  land 
specified  in  the  complaint  which  lies  north  of  the  south  line 
of  Water  street,  designated  thereon.     As  indicated  in  the 
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statement  made,  that  plat  extended  north  to  the  town  line. 
Adjoining  that  plat  on  the  north,  and  in  another  town,  there 
was  at  the  time  a  plat  of  the  village  of  Adams.  Oak  street^ 
mentioned,  ran  north  and  south  and  was  one  of  the  streets 
so  platted  in  the  village  of  Adams.  Yine  street,  as  indicated 
on  the  plat  of  the  village  of  Baraboo,  was  in  the  direct  line 
with  Oak  street,  as  designated  on  the  plat  of  the  village  of 
Adams.  Between  blocks  2  and  3  in  the  village  plat  of  Bara- 
boo, and  extending  from  Water  street  north  to  Oak  street^ 
on  the  town  line,  a  street  is  designated  on  the  plat,  and  the 
same  must  be  regarded  as  a  part  of  Vine  street.  This  ex- 
plains why  the  land  conveyed  by  George  W.  Brown  to  Pratt 
was  bounded  on  the  west  by  Yine  street.  On  the  plat  of 
the  village  of  Baraboo,  Water  street  is  designated  as  run- 
ning east  and  west  along  the  south  side  of  blocks  1,  2,  and 
3.  It  is  true  that  the  south  line  of  the  western  portion  of 
that  street  is  not  designated  on  the  plat,  but  the  several  lots 
in  blocks  1,  2,  and  3  front  upon  it,  and  three  streets  from 
the  north  are  indicated  as  running  into  it,  aqd  two  streets 
on  the  eastern  end  are  designated  as  running  into  it  from 
the  south.  Besides,  it  is  stated  on  the  plat,  among  other 
things,  that  "all  full  lots  are  ()6  feet  by  132, —  all  the  streets 
66  feet  wide."  The  mere  fact  that  the  south  line  of  the 
street,  on  the  western  end  thereof,  is  not  designated  on  the 
plat,  does  not,  in  our  judgment,  prevent  the  effectual  dedi- 
cation to  the  public  of  Water  street  as  and  for  a  public 
street.  True,  the  statute  required  the  plat  to  "particularly 
describe  and  set  forth  all  the  streets,  .  .  .  giving  the 
names,  widths,  courses,  boundaries,  and  extent  of  all  such 
streets."  Terr.  Stats,  of  1839,  p.  159,  §  1 ;  R.  S.  1S40,  ch.  41, 
sec.  1.  But  that  was,  in  effect,  done.  JSly  v.  Bates,  5  Wis. 
467;  Weishrod  v.  C,  c&  iT.  W.  li.  Co.  21  Wis.  602.  The  plat 
made  and  recorded,  as  indicated,  followed  by  public  travel 
upon  such  streets  for  more  than  forty  years,  must  be  re- 
garded as  a  sufficient  dedication  of  the  streets  to  the  public 
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for  public  use  as  such.  Buchanan  v.  Curtis^  25  Wis.  99; 
Peitihone  v.  Hamilton^  40  Wis.  402;  Jarstadt  v.  Morgan^  48 
Wis.  245;  Doiiohoo  v.  Murray,  62  Wis.  100. 

We  find  no  error  in  the  record. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Verrindbr,  Appellant,  vs.  Winter,  Eespondent,  and  Win- 
ter and  others,  Appellants. 

December  14, 1897— January  lly  1898. 

Wills:  Construction:  Contingent  remainders:   Provision  for  unborn 

child, 

t  A  will  made  in  extremis  bequeathed  to  the  testator's  wife  "two 
thirds  of  my  estate  while  she  remains  my  widow  (if  not)  one  half 
to  go  to  her  heir,  and  the  other  third  to  my  brother  D."  The  tes- 
tator had  no  living  children,  but  knew  that  his  wife  was  preg- 

,  nant  Held,  that  the  testator  intended  to  give  his  wife  two  thirds 
of  his  entire  estate  if  she  remained  his  widow,  but  if  she  remar- 
ried one  of  said  thirds  was  to  go  to  her  unborn  child. 

2,  A  devise  or  bequest  of  such  a  contingent  remainder  to  the  unborn 
child  either  constituted  a  provision,  or  showed  tiiat  the  testator 
intended  to  make  no  provision,  for  him,  within  the  meaning  of 
sec.  2286,  R  S.  1878,  providing,  in  substance,  that  such  a  child  shall 
abide  by  the  will  in  case  provision  is  made  for  him  or  the  will 
shows  an  intention  to  make  no  provision,  but  that  in  default  of 
either  the  child  shall  inherit  as  though  the  ancestor  died  intestate. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebecker,  Circuit  Judge.     Heversed. 

This  is  an  action  for  the  partition  of  certain  real  estate  in 
Dane  county.  All  parties  claim  title  under  one  Washing- 
ton G.  Winter,  who  owned  the  lands  at  the  time  of  his 
death,  July  20,  1852.  Winter  died  without  living  issue; 
leaving,  him  surviving,  his  wife,  Margaret  Winter,  who  was 
then,  to  his  knowledge,  pregnant.     A  few  hours  before  his 
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death,  and  while  in  extremis^  he  made  a  will,  which  was 
hurriedly  drawn  by  a  farmer  neighbor,  which  reads  as  fol- 
lows (errors  in  spelling  being  corrected):  ** I  Washington  G. 
"Winter  of  the  town  of  Dane,  this  is  my  last  will  and  testa- 
ment, I  hereby  bequeath  to  my  wife  Margaret  Winter  two 
thirds  of  my  estate  while  she  remains  my  widow  (if  not) 
one  half  to  go  to  her  heir,  and  the  other  third  to  my  brother 
David  Winter.  My  widow  to  choose  the  administrator." 
The  will  was  duly  admitted  to  probate  December  6,  1852. 
On  the  8th  of  December,  1852,  Margaret  Winter  was  deliv- 
ered of  a  son,  Washington  G.  Winter,  Jr.,  who  grew  to 
manhood,  and  married  the  defendant  Josephine^  and  died 
intestate  in  December,  1892,  without  issue,  leaving  Jone- 
pjiine  as  his  sole  heir.  The  plaintiff,  Margaret^  married  one 
Thomas  Yerrinder  in  the  year  18G0.  David  Winter,  the 
brother  named  in  the  will,  died  intestate  in  Augvist,  1885, 
and  the  defendants  and  appellants  James  W.  Winter  and 
others  are  his  heirs. 

Upon  these  facts  the  circuit  court  concluded  that,  "if  the 
words  her  heir,  used  in  said  will,  were  intended  by  the  tes- 
tator to  refer  to  the  unborn  child,  they  gavQ  such  child  a 
contingent  remainder,  dependent  upon  the  possible  subse- 
quent marriage  of  his  mother,  the  plaintiff,  and  were  not 
such  a  provision  for  such  child  as  is  contemplated  by  sec.  2286, 
R.  S."  "That,  if  such  words  referred  to  such  child,  they  do 
not  cojistitute  such  an  intentional  omission  to  provide  for 
such  child  as  is  mentioned  by  sec.  2287,  R.  S."  Thereupon 
judgment  dismissing  the  complaint  was  rendered,  and  the 
plaintiff,  Margaret^  and  the  defendants  James  TF.  Winter  and 
others  appealed. 

For  the  plaintiff  there  were  briefs  by  Morris  cfe  Riley^  at- 
torneys, and  Charles  M,  Morris^  of  counsel,  and  oral  argu- 
ment by  Charles  M,  Morris.  They  contended,  inter  alia^ 
that  the  will  made  a  provision  for  the  child,  within  the  mean- 
ing of  the  statute  (sec.  2280,  R.  S.  1878).    Dodge  v.  /Stevens^ 
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105  K  T.  585;  Oslam  v.  Jefferson  NaU  JBanh,  116  111.  130; 
Hawhe  V,  C.  (&  W.  L  li.  Co,  165  id.  561;  Minot^  Petitioner^ 
164  Mass.  38;  Leonard  v.  Fnochs,  92  Ky.  186.     The  word 
heir  was  specifically  intended  to  designate  the  unborn  child. 
If  the  reversionary  interest  was  not  a  provision  adequate  to 
satisfy  the  statute,  it  is  still  sufficient  to  show  that  the  child 
was  in  the  testator's  mind.     All  that  is  necessary  to  show  is 
that  the  matter  was  in  the  mind  of  the  testator  and  by  him 
deliberately  acted  upon.     Prentiss  v.  Prentiss^  11  Allen,  47 
Wild  V.  Brewer  J  2  Mass.  570;  Church  v.  Crocker,  3  id.  17 
Peters  v.  Slder,  126  id.  135;  Wilder  v.  Goss,  14  id.  357,  359 
Bech  V.  MetZj  25  Mo.  70;  HocTcensmith  v.  Slusher,  26  id.  237. 
Specific  mention  in  the  will  completely  destroys  the  applica- 
tion of  every  case  the  respondent  can  cite. 

A.  O.  Zimmerman^  for  the  defendant  appellants,  except 
infants. 

jSam.  T,  Swanserty  guardian  ad  litem^  for  the  infant  appel- 
lants. 

For  the  respondent  there  was  a  brief  by  Spooner^  Sanborn 
<&  Spooner,  and  oral  argument  by  A.  Z.  Sanborn  and  W.  M. 
Spooner,  They  contended,  inter  alia^  that  a  contingent  re- 
mainder is  not  such  a  provision  for  a  child  born  after  the 
making  of  the  will  as  to  bring  the  case  within  the  statute. 
WiUard^s  Estate,  68  Pa.  St.  327;  HollingswortK s  Appeal,  51 
id.  518;  Ramsdill  v.Wentworth,  101  Mass.  125;  Bancroft  v. 
Ives,  3  Gray,  367;  Bowen  v.  Hoxie,  137  Mass.  527;  Potter 
V.  Brown,  11  E.  I.  232;  Phodes  v.  Weldy,  46  Ohio  St.  234; 
Hollo-man  v,  Copeland,  10  Ga.  80;  Lamplugh  v.  LampUighy 
1  P.  Wms.  Ill;  Waterman  v.  Hawkins,  63  Me.  156. 

WiNSLow,  J.  The  will,  though  hastily  and  inartificially 
drawn,  is  easily  understood,  and  we  think  its  construction* 
is  in  no  way  uncertain.  The  testator  was  upon  his  death- 
bed, stricken  with  an  acute  disease.  lie  was  entirely  con- 
scious, and  knew  that  his  death  was  at  hand.  He  had  no 
Vol.  98— 19 
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living  children,  and  knew  that  his  wife  was  pregnant  by 
hira.  The  will  was  evidently  intended  to  give  his  wife  two 
thirds  of  his  entire  estate  if  she  remained  his  widow;  but, 
if  she  remarried,  she  was  to  retain  but  one  of  these  thirds, 
and  the  other  was  to  go  to  her  unborn  child.  The  remaining^ 
third  was  to  go  to  his  brother,  David  Winter.  We  think 
there  is  no  reasonable  doubt  but  that  the  words  "  her  heir," 
in  the  will,  referred  to  the  unborn  child,  as  certainly  as 
though  the  words  "her  unborn  child"  had  been  used,  in- 
stead of  "  her  heir."  In  fact,  it  was  admitted  by  the  respond- 
ent upon  the  argument  of  the  case  that  the  testator  evidently 
referred  to  the  unborn  child  when  he  used  the  words  in  the 
will.  This  fact  being  determined,  the  questions  in  the  case 
are  simply  as  to  the  effect  of  the  provisions  of  sec.  22S6,  R.  S. 
1878. 

This  section  provides,  in  substance,  that  where  a  testator 
dies,  leaving  an  unborn  child,  afterwards  born  alive,  such 
child  shall  abide  by  the  will,  in  case  (1)  the  will  makes  pro- 
vision for  it,  or  (2)  in  case  the  will  shows  that  the  testator 
intended  to  make  no  provision  for  it,  but  that  in  default  of 
either  of  these  contingencies  the  child  shall  inherit  as  though 
the  ancestor  had  died  intestate.  If,  therefore,  in  the  present 
case,  the  will  makes  provision  for  the  unborn  child,  within 
the  meaning  of  the  statute,  or  shows  the  intention  of  the 
testator  not  to  make  such  provision,  then  in  either  event 
the  will  must  control. 

We  agree  with  the  conclusion  of  the  circuit  judge  that 
the  remainder  limited  to  the  unborn  child  is  a  contingent 
remainder,  dependent  upon  the  possible  subsequent  mar- 
riage of  the  plaintiff.  Whether  a  contingent  remainder  of 
this  kind  constitutes  a  "provision"  for  the  child,  within  the 
meaning  of  the  section  quoted,  is  a  question  which  we  do  not 
find  it  necessary  to  decide.  The  decisions  in  other  jurisdic- 
tions upon  somewhat  similar  statutes  have  been  at  variance 
upon  the  point.     That  it  is  not  a  "  provision "  is  substan- 
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tially  held  in  Rhodes  v,  Weldy^  46  Ohio  St.  234,  where  the 
cases  supporting  that  view  are  cited.  That  it  is  a  "  proTis^ 
ion"  is  held  in  Osborn  v,  Jeferson  Nat  Bank^  116  111.  130. 
But,  as  before  stated,  we  do  not  find  it  necessary  to  decide 
the  point  in  this  case,  because,  as  we  view  the  case,  the  re- 
sult in  either  event  is  the  -same. 

It  is  clear  that  the  testator  referred  to  the  child  in  his 
will,  and  gave  it  a  contingent  remainder  in  one  third  of  Ws. 
estate.  It  also  seems  clear  that  he  intended  to  give  the  child 
just  what  the  terras  of  the  will  give  it.  Now,  if  such  a  con- 
tingent remainder  be  a  "  provision "  for  the  child,  within 
the  meaning  of  the  statute,  then  the  first  contingency  above 
named  has  happened,  and  the  will  must  prevail;  and  if,  on 
the  other  hand,  such  a  remainder  is  not  a  "  provision,"  then 
(the  testator  having  intended  to  do  just  what  the  will  de- 
clares) the  will  shows  the  intention  of  the  testator  not  to 
make  a  "  provision "  for  the  child,  within  the  meaning  of 
the  statute,  and  the  will  must  likewise  prevail.  The  word 
"provision"  must  have  the  same  construction  when  it  is 
used  in  two  parts  of  the  same  section,  and,  giving  it  that 
construction,  we  see  no  logical  escape  from  the  conclusion 
above  stated. 

The  widow,  therefore,  is  entitled  to  one  third  of  the  real 
estate,  the  heir  of  Washington  G.  Winter,  Jr.,  to  one  third, 
and  the  heirs  of  David  Winter  to  one  third. 

By  the  Court. —  Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  of  partition  in  accord- 
ance with  this  opinion. 
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Hughes,  Respondent,  vs.  The  Wisconsin  Odd  Fellows'  Mu- 
tual Life  Insueance  Company,  Appellant. 

December  16, 1897— January  11, 1898. 

Mutual  life  insuranc^:  Pouter  of  directors  to  adopt  by-laws:  Change  in 
by-laws  modifying  contract:  Forfeiture:  Waiver, 

1.  Where  the  act  incorporating  a  mutual  life  insurance  company 
(sea  4,  ch.  4*3,  P.  &  L.  Laws  of  1869)  conferred  upon  the  board  of 
directors  power  to  enact,  repeal,  alter,  or  amend  all  by-laws,  rules, 
and  regulations  for  the  management  of  the  aiffairs  of  this  company 
not  inconsistent  with  the  provisions  of  this  charter,  nor  contrary 
to  the  constitution  and  laws  of  the  United  States,  that  body  had 
power  to  pass  a  by-law  providing  that  certificates  of  membership 
should  be  rendered  absolutely  void  in  case  the  insured  came  to  his 
death  by  his  own  hand  in  any  manner  other  than  by  accident 

3l  Where  a  member  of  a  mutual  life  insurance  company  stipulated  in 
his  application,  which  formed  part  of  the  contract  of  insurance, 
that  he  would  **  conform  in  all  respects  to  the  by-laws,  rules,  and 
regulations  of  this  company  now  in  force,  or  which  may  be  here- 
after adopted  by  the  same  or  its  board  of  directors,"  he  and  his 
beneficiaries  are  as  effectually  bound  by  an  amendment  to  the  by- 
laws, adopted  by  the  board  of  directors  after  the  policy  took  effect, 
avoiding  it  in  case  the  insured  committed  suicide,  as  if  such  by-law 
had  been  in  force  at  the  time  he  became  a  member.  Morrison  v. 
Wis,  O.  F.  M.  L,  Ins.  Co.  59  Wis.  162,  distinguished. 

B.  A  mutual  life  insurance  company  did  not  waive  its  right  to  insist 
upon  a  forfeiture  by  accepting  and  retaining  proofs  of  loss  and 
paying  two  other  policies,  without  objection,  and  arranging  with 
the  beneficiary,  through  its  secretary,  for  her  to  attend  meetings 
of  the  board  of  directors  at  which  the  matter  of  her  claim  was  to 
be  considered,  notwithstanding  she  incurred  some  expense  in  at- 
tending such  meetings. 

4s.  The  charter  and  by-laws  of  a  mutual  insurance  company  provided 
for  assessments  on  members  whenever,  in  the  opinion  of  the  secre- 
tary, the  policy  fund  was  insuflScient  to  pay  outstanding  unpaid 
losses.  Notice  of  an  assessment  to  replenish  such  fund  stated 
that  the  company  had  received  notice  and  proof  of  death  of  plaint- 
iff's insured  and  eleven  others,  specifying  the  amount  for  which 
each  was  insured.  It  was  not  shown  how  much,  if  any,  of  this 
assessment  was  collected,  or  that  any  specific  part  of  it  was  paid. 
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collected,  or  appropriated  to  pay  the  plaintiff's  claim.  Held,  that 
such  replenishing  of  the  policy  fund  did  not  involve  any  admission 
of  liability  on  account  of  plaintiff's  claim,  or  any  waiver  of  a  for- 
feiture of  the  policy  under  which  she  claimed,  by  reason  of  the 
suicide  of  the  insured. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  E.  G.  Siebecker,  Circuit  Judge.     Reversed. 

This  action  was  brought  upon  a  contract  of  life  insurance 
against  the  defendant,  a  corporation  organized  under  ch.  43, 
P.  &  L.  Lawa  of  1869,  and  acts  amendatory  thereof.  It  was 
organized  to  insure  the  lives  of  its  members  upon  a  mutual 
plan,  similar  to  that  generally  adopted  by  so-called  mutual 
benefit  societies.  Plaintiff's  husband,  B.  B.  Hughes,  became 
a  member  of  the  company  in  1876,  and  was  insured  in  the 
sum  of  $1,000.  He  afterwards  increased  his  insurance  to  the 
sum  of  $3,000  by  separate  contracts,  the  last  $1,000  having 
been  taken  in  1881.  In  1883  the  plan  of  insurance  was  mod- 
ified in  some  respects,  and  new  certificates  were  issued  in 
lieu  of  those  previously  held  by  members,  including  those 
held  by  Hughes,  which  new  certificates  were,  however,  based 
upon  the  former  applications. 

At  the  time  of  effecting  the  insurance  for  which  this  action 
was  brought  the  plaintiff's  husband  signed  and  presented  to 
the  company  an  application  in  writing,  dated  June  11, 1881, 
in  the  form  of  questions  and  answers,  one  of  which  is  as  fol- 
lows: "(14)  Will  you  make  punctual  payment  of  all  assess- 
ments for  which  you  may  become  liable,  and  conform  in  all 
respects  to  the  by-laws,  rules,  and  regulations  of  this  com- 
pany now  in  force,  or  which  may  hereafter  be  adopted  by 
the  same  or  its  board  of  directors?  Yes."  At  that  time 
there  was  no  provision  in  the  charter  or  by-laws  of  the  com- 
pany for  forfeiting  or  avoiding  its  contracts  in  case  of  suicide 
by  the  insured;  but  in  February,  1886,  the  board  of  direct- 
ors of  the  company. duly  adopted  the  following  by-law: 
"Every  certificate  of  membership  shall  be  and  become  wholly 
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forfeited  and  utterly  void  and  of  no  binding  force  and  eflFect 
whatever  tipon  the  company,  ...  if  the  insured  shall 
die  ...  by  suicide,  felonious  or  otherwise,  sane  or  in- 
sane, or  by  his  own  hand,  in  any  manner  whatever,  or  under 
any  circumstances  other  than  by  accident;  •  .  .  and  no 
money  shall  be  paid  upon  any  certificate  of  membership  thus 
forfeited."  Section  4  of  the  charter,  in  force  at  the  time  of 
eflfecting  the  contract  in  suit,  provides  that  "  the  directors 
are  empowered  to  enact,  repeal,  alter,  or  amend  all  by-laws, 
roles,  and  regulations  for  the  management  oi  the  affairs  of 
this  company  not  inconsistent  with  the  provisions  of  this 
dbarter,  or  contrary  to  the  constitution  and  laws  of  the 
United  States  or  of  this  state."  The  original  charter  con- 
tained this  provision,  and  it  was  retained  therein  and  in  the 
amended  or  revised  charter. 

The  insured  died  by  his  own  hand,  December  7,  1894;  all 
of  the  insurance  held  by  him  in  the  defendant  company  being 
then  in  force.  The  company  paid  $2,000  thereof,  but  re- 
fused to  pay  the  $1,000  effected  in  1881,  for  the  recovery  of 
which  this  action*  was  brought.  The  contention  of  the  com- 
pany was  that,  under  the  provisions  of  its  charter  and  the 
stipulations  contained  in  the  application  for  membership,  it 
had  the  right  to  amend  its  by-laws  so  as  to  avoid  certificates 
on  account  of  suicide,  and  that  the  insured  was  bound  by 
such  by-laws,  though  enacted  after  he  became  a  member. 
The  trial  court  ruled  that  the  company  did  not  possess  this 
power,  and  that  members  were  not  bound  by  by-laws  enacted 
subsequently  to  their  becoming  members,  and  at  the  con- 
clusion of  the  testimony  directed  a  verdict  for  the  plaintiff 
for  the  amount  claimed,  upon  which  judgment  was  rendered 
for  the  plaintiff,  and  from  which  the  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  L.  JET.  Mead  and 
O.  K  Estalrookj  attorneys,  and  Quarles,  Spenoe  cfe  Quarles^ 
of  counsel,  and  oral  argument  hy -George  Lines.  They 
argued,  among  other  things,  that  where,  in  any  of  the  instru- 
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ments  forming  the  contract  for  insurance  in  a  mutual  benefit 
society,  the  insured  agrees  to  be  bound  by  laws  passed  after 
he  becomes  a  member,  such  stipulation  is  as  valid  and  bind- 
ing as  any  other  part  of  the  contract.  Supreme  Command- 
€7^  Knights  of  Golden  Rule  v,  Ainsworthj  71  Ala.  436,  46 
Am.  Eep.  332;  Supreme  Lodge  K.  of  P.  v.  LaMalta^  95  Tenn. 
157,  30  L.  R.  A.  838;  Daughtry  v.  EnigJits  of  Pythias^  48 
La.  Ann.  1203;  Stohr  v.  San  Francisco  M.  F.  Soc,  82  Cal. 
557;  Fugurev.  Mut  Soc.  of  St.  Joseph,  46  Yt.  362;  Poult- 
ney  v.  Bachman,  31  Hun,  49;  May  v.  N.  Y,  S.  R,  F.  Soc. 
14  Daly,  394;  Niblack,  Ben.  Soc.  &  Ace.  Ins.  §  26;  1  Biddle, 
Ins.  §  54;  McCoy  v.  iV".  W.  Mut.  R.  Asso.  92  Wis.  577. 

For  the  respondent  there  was  a  brief  by  Bashford,  Ayl- 
ward  &  Spensley,  and  oral  argument  by  R.  M.  Bashford. 
They  contended,  inter  alia,  that  the  forfeiture  was  waived 
as  a  matter  of  law  by  the  appellant  by  calling  for  proofs  and 
requiring  the  respondent  to  incur  expense  in  connection  with 
the  claim,  after  it  had  full  knowledge  of  the  cause  of  death ; 
and  by  collecting  assessments  to  pay  the  loss.  Kidder  v. 
Knights  Templars  &  M.  L.  I.  Co.  94  Wis.  538;  Seihel  v.  N. 
W.  Mut.  R.  Asso.  id.  253 ;  Pool  v.  Milwaukee  M.  Ins.  Co. 
91  id.  530;  Erdmann  v.  Mut.  Ins.  Co.  0.  II.  S.  44  id.  376; 
Cannon  v.  Home  Ins.  Co.  53  id.  593 ;  Jerdee  v.  Cottage  Grove 
F.  Ins.  Co.  75  id.  345;  N.  W.  Mut.  L.  Ins.  Co.  v.  Ger- 
mania  F,  Ins.  Co.  40  id.  446.  Appellant  is  conclusively 
estopped  to  deny  liability  after  collecting  assessments  to  pay 
the  loss.  Hard  v.  Doty,  86  Wis.  1,  14;  Bullwinhel  v.  Gut- 
tenherg,  17  id.  583;  Lafehre  v.  Board  of  Education  of  Supe- 
rior, 81  id.  660, 664;  Kiewert  v.  Rindskopf,  46  id.  481 ;  Cairns 
V,.  O^Bleness,  40  id.  469;  la  Pointe  v.  Ashland,  47  id.  251; 
Casper  v.  State,  47  id.  535 ;  Remington  v.  Ward,  78  id.  539 ; 
Heckman  v.  Swartz,  50  id.  267;  Wells  v.  McGeoch^  71  id. 
196;  GiUmore  v.  Roberts,  79  id.  450. 

PixNET,  J.  1.  The  principal  question  presented  by  this 
appeal  is  whether  the  assured,  Hughes,  was  bound  by  the 


Digitized  by 


Google 


296  SUPREME  CODET  OF  WISCONSIN.  [98 

Hughes  vs.  The  Wisconsin  Odd  Fellows*  Mutual^Life  Ins.  Ca 

by-law  adopted  by  the  board  of  directors  of  the  defendant 
company  in  February,  1886,  after  the  contract  of  insurance 
had  been  perfected,  by  which  "every  certificate  of  member- 
ship shall  be  and  become  wholly  forfeited  and  utterly  void, 
and  of  no  binding  force  and  eflFect  whatever  upon  the  com- 
pany, ...  if  the  insured  shall  die  .  .  .  by  suicide, 
felonious  or  otherwise,  sane  or  insane,  or  by  his  or  her  own 
hand,  in  any  manner  whatever,  or  under  any  circumstances 
other  than  by  accident;  .  •  .  and  no  money  shall  be 
paid  upon  any  certificate  of  membership  thus  forfeited.'' 
It  is  contended  that  this  by-law  was  void  for  want  of  au- 
thority on  the  part  of  the  directors  to  adopt  it,  and  that  the 
assured  never  in  any  manner  consented  to  this  by-law.  In 
2  Cook,  Stock,  §  700a,  it  is  said  that:  "By-laws  are  to  be 
made  by  the  stockholders  in  meeting  assembled.  .  .  . 
The  directors  have  no  inherent  power  to  make  by-laws. 
But  the  stockholders  may  delegate  to  the  directors  the 
power  to  make  by-laws.  Frequently  the  charter  confers 
this  power  on  the  directors."  1  Beach,  Priv.  Corp.  §  311; 
Angell  &  A.  Corp.  §  327. 

The  charter  of  the  defendant  corporation  has  always  pro- 
vided, in  respect  to  the  defendant  company,  ever  since  it 
was  organized,  that  the  directors  are  empowered  to  enact, 
repeal,  alter,  or  amend  all  by-laws,  rules,  and  regulations 
for  the  management  of  the  affairs  of  this  company  not  in- 
consistent with  the  provisions  of  this  charter,  nor  contrary 
to  the  constitution  and  laws  of  the  United  States.  Orig- 
inal charter  (P.  &  L.  Laws  of  1869),  ch.  43,  sec.  4.  Sec.  G 
of  the  revised  charter  (ch.  1,  Laws  of  1887)  provides  that 
"the  board  of  directors  shall  have  power  and  authority 
.  .  .  to  enact,  amend,  alter,  or  repeal  all  by-laws,  rules,, 
and  regulations  for  the  management  of  the  affairs  of  the 
company  not  inconsistent  with  the  constitution  or  laws  of 
the  United  States  or  of  this  state;  and  generally  to  man- 
age and  control  the  business  and  affairs  of  the  company." 
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But  for  this  provision  of  the  charter,  the  power  to  pass  by- 
laws would  doubtless  be  vested  solely  in  the  stockholders. 
But  it  is  very  clear,  we  think,  that  the  power  to  pass  by- 
laws was  by  the  charter  expressly  delegated  to  and  vested 
in  the  directors  of  the  company,  and  we  cannot  doubt  that 
it  had  power  to  pass  the  by-law  in  question. 

The  assured,  in  his  application  for  membership,  stipulated, 
in  his  answer  to  question  14  of  his  application,  to  "conform 
in  all  respects  to  the  by-laws,  rules,  and  regulations  of  the 
company  now  in  force,  or  which  may  he  hereafter  adopted 
by  the  same  or  its  hoard  of  directors?^  The  provisions  of 
the  charter,  and  the  by-laws  and  regulations  adopted  pur- 
suant thereto  by  its  board  of  directors,  and  the  application 
of  the  assured  for  membership,  together  with  his  certificate 
of  membership,  all  enter  into  and  constitute  parts  of  the 
contract  of  insurance.  1  Bacon,  Ben.  Soc.  §§  161,  181,  and 
cases  cited ;  Niblack,  Ben.  Soc.  &  Ace.  Ins.  (2d  ed.),  136.  The 
by-law  in  question  rested  on  the  power  delegated  by  the 
charter  to  the  directors  to  pass  by-laws  and  regulations,  and 
upon  the  stipulation  of  the  member  "  to  conform  in  all  re- 
spects to  the  by-laws,  rules,  and  regulations  of  the  company 
then  in  force,  or  which  mi^ht  be  thereafter  adopted  by  the 
same  or  its  board  of  directors."  The  subsequent  by-law  re- 
lied on  by  the  company  to  defeat  a  recovery  may  be  fairly 
said  to  have  been  consented  to  by  the  insured.  He  stipu- 
lated, in  substance,  to  be  bound  by  the  action  of  the  corpo- 
ration at  large,  or  of  its  board  of  directors,  in  respect  to  its 
by-laws,  rules,  and  regulations.  This  was  the  effect  of  his 
contract,  and,  so  far  from  being  violative  of  the  provisions 
of  the  contract,  it  is  in  accordance  therewith,  and  with  the 
consent  of  the  assured  contained  in  his  application.  He  and 
his  beneficiary  stood  in  like  condition  as  to  the  rights  and 
interests  represented  by  his  membership  in  the  company  as 
a  member  of  the  civil  state,  having,  as  a  condition  of  the 
benefits  and  advantages  of  membership,  submitted  to  be 
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bound  as  such  member  by  the  action  of  the  proper  legisla- 
tive authority  of  the  state  or  company.  It  being  conceded 
that  "the  assured  died  by  his  own  hand,"  the  act  by  which 
he  took  his  life  executed  at  once  the  provision  of  the  by-law 
in  respect  to  his  certificate  of  membership  in  the  company, 
and  rendered  the  certificate  thereof  eo  instanU  absolutely 
void,  without  any  other  act,  proceeding,  or  ceremony  wliat- 
•ever.  This  was  held,  under  like  circumstances,  in  the  case 
of  Schmidt  V.  Supreme  Tent  Knights  of  MaccdbeeSy  97  Wis. 
528,  in  respect  to  the  fact  that  the  assured  in  that  case  had 
engaged  in  the  sale  of  intoxicating  liquors,  which,  by  the 
terms  of  his  membership,  rendered  his  certificate  absolutely 
void  from  and  after  the  date  of  his  so  engaging  in  such  pro- 
hibited occupation. 

The  conclusion  at  which  we  have  arrived  is  that  the  death 
of  the  insured  by  his  own  hand  at  once  rendered  the  contract 
of  insurance  void,  both  as  to  the  member  and  his  beneficiary, 
and  is  sustained  by  many  well-considered  cases.  Supreme 
Commandery  K,  G,  R,  v,  Atnsworthj  71  Ala.  436,  46  Am. 
Eep.  332;  Supreme  Lodge  K,  P.  v.  LaMcdta^  95  Tenn.  157, 
30  L.  R.  A.  838;  Stohr  v,  San  Francisco  Musical  Fund  Sac. 
82  Cal.  557;  Fugure  v.  Mutual  Soc.  46  Vt.  362,  370;  Baugi- 
try  V.  Knights  qf  Pythias,  48  La.  Ann.  1203.  We  think  that 
the  insured  might  and  did  contract  with  the  defendant  com- 
pany to  be  bound  and  affected,  in  reference  to  by-laws  and 
regulations  of  future  enactment,  as  fully  and  effectually  as 
if  such  laws  and  regulations  were  existing  at  the  time  be 
became  a  member,  and  might  consent  that  they  should  enter 
into  and  form  parts  of  the  contract,  modifying  or  varying 
the  rights  of  the  parties.  We  are  unable  to  see  that  such 
laws  and  regulations  can  be  considered  as  in  violation  of 
public  policy.  There  is  nothing  in  the  case  of  Morrison  v. 
Wis.  0.  F.  M.  L.  Ins.  Co.  59  Wis.  162,  in  conflict  with  the 
conclusion  which  we  have  reached.  That  case  is  clearly  dis- 
tinguishable, in  that  in  that  case  there  was  ilo  consent,  either 
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actual  or  constructive,  on   the  part  of  the  insured,  to  the 
change,  either  of  the  charter  or  by-law. 

2.  It  is  contended  that  the  company  had  waived  the  for- 
feiture of  the  agreement  of  insurance  by  receiving  proofs  of 
loss  in  February,  1895,  and  retaining  the  same,  and  that  it 
subsequently  levied  an  assessment  to  pay  the  loss,  collected 
the  money,  and  paid  over  $2,000,  the  amount  of  the  losses 
on  the  other  two  contracts.  The  evidence  shows  that  the 
matter  of  the  plaintiff's  claim  was  turned  over  by  the  com- 
pany to  Mr.  Mead,  its  president,  for  investigation,  and  he 
afterwards  turned  the  same  over  to  Mr.  Hubbard,  the  agent 
of  the  company,  for  that  purpose;  and  finally,  as  there  was 
a  question  in  regard  to  the  claim,  the  secretary  and  other 
officers  declined  to  do  anything  about  it,  unless  the  directors 
so  ordered.  Mr.  Gallett,  also  a  member,  who  was  acting  for 
the  plaintiff,  made  an  arrangement  with  the  secretary  by 
which  the  plaintiff  might  attend  the  meetings  of  the  board 
of  directors,  as  she  did,  at  Prentice,  at  Milwaukee,  and  at 
Madison,  for  the  consideration  of  this  matter.  Arrang^nents 
were  also  made  for  her  to  attend  at  Stevens  Point,  where 
the  board  was  to  meet,  and  she  attended,  but  did  not  meet 
the  board.  It  appeared  that  she  had  paid  traveling  ex- 
penses for  herself  and  Mr.  Gallett  in  attending  these  meet- 
ings. At  the  meeting  of  the  board  in  June,  1895,  it  appeared 
*'  that  the  loss  occasioned  by  the  death  of  B.  B.  Hughes  was 
discussed,  and  $2,000  ordered  to  be  paid,  and  the  balance  of 
$1,000  [here  in  dispute]  to  be  held  subject  to  a  decision  by 
the  supreme  court  in  a  case  similar  to  this."  It  also  ap- 
peared that  June  6,  1896,  at  the  meeting  of  the  board  in 
Milwaukee,  the  plaintiff  appeared,  and  "  on  motion  of  Mr. 
Ryan  further  consideration  of  this  claim  was  discussed." 
The  substance  of  the  entire  matter  appears  to  have  been 
that  the  parties,  were  considering  and  discussing  the  plaint- 
iff's claim  with  the  expectation  of  agreeing  upon  a  mutual 
compromise  or  adjustment  of  it.     The  plaintiff  was  under 
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no  obligation  or  duty  to  meet  the  directors  on  these  or  other 
occasions.  The  fact  that  the  parties  did  meet  and  attempt 
to  adjust  this  claim,  although  the  plaiotiflf  expended  money 
incidental  to  such  meetings,  constitutes  no  ground  for  say- 
ing that  the  defendant  thereby  waived  its  defense.  Parties 
may  meet  face  to  face,  and  endeavor  to  compromise  or  ad- 
just their  controversies,  without  waiving  their  rights  in  re- 
spect thereto. 

3.  The  record  fails  to  show  that  any  assessment  was  spe- 
cially made,  collected,  or  in  any  manner  appropriated,  for 
the  payment  of  the  loss  or  claim  in  dispute.  By  section  9 
of  the  by-laws  it  was  provided  that:  "Whenever  it  shall 
become  necessary  to  make  an  assessment  to  replenish  the 
policy  fund  as  provided  in  section  11  of  the  charter,  the  sec- 
retary shall  enter  in  a  book,  to  be  kept  for  that  purpose,  and 
known  as  the  assessment  book,  an  order  substantially  in  the 
following  form :  The  amount  in  the  policy  fund  being  insuf- 
ficient, in  the  opinion  of  the  secretary,  to  pay  all  outstand- 
ing unpaid  losses,  an  assessment,  to  be  known  as  Assessment 

No. of  the  year ^  is  hereby  made  and  levied  upon 

all  the  members  of  the  Wisconsin  Odd  Felloios^ Mutical  Life 
Insurance  Company  to  replenish  said  fund.     Dated,  etc. 

. ,  Secretary."    Sec.  11  of  the  charter  (ch.  1,  Laws  of  1887) 

provided  that  "whenever  the  amount  in  the  policy  fund 
hereafter  provided  for  shall  be  insufficient  in  the  opinion  of 
the  secretary  to  pay  all  outstanding  unpaid  losses,  the  sec- 
retary shall  make  an  assessment  upon  the  members  of  the 
company  to  replenish  said  fund,  and  shall  notify  the  mem- 
bers thereof,"  etc.  Sec.  13  provides  that  there  shall  be  two 
funds,  namely,  the  policy  fund  and  the  reserve  fund.  "All 
death  losses  and  the  excess  of  the  company's  expenses  above 
the  income  of  the  reserve  fund,  if  any,  shall  be  paid  from 
and  out  of  the  policy  fund."  The  order  of  the  secretary  for 
an  assessment  to  replenish  the  policy  fund,  dated  March  1, 
1895,  was  put  in  evidence,  as  follows: 
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"The  amount  of  the  policy  fund  being  insufficient,  in  the 
-opinion  of  the  secretary,  to  pay  all  outstanding  losses,  a 
<louble  assessment,  to  be  known  as  assessments  number  145 
-and  146  for  the  year  1895,  is  hereby  made  and  levied  upon  all 
of  the  members  of  the  Wisconsin  Odd  Fellows^  Mutual  Life 
Insurance  Covxpany  liable  to  pay  assessments  to  replenish 
said  fund. 

"  Milwaukee,  Wis.,  March  1st,  1895. 

"J.  W.  OsTRANDER,  Secretary.'^ 

The  notice  given  under  said  order  stated  as  follows:  "We 
have  received  notice  and  proof  of  death  of  the  following 
named  members  since  our  last  assessment:  Mrs.  M.  Bowes, 
Beaver  Dam,  died  October  2nd,  1894,  insured  for  $1,000; 
B.  B.  Hughes,  Prentice,  died  December  7th,  1894,  insui'ed 
for  $3,000;"  and  specified  also  the  death  of  ten  other  per- 
sons and  the  amounts  for  which  they  were  insured.  The 
amount  of  the  policy  fund  of  the  company  on  hand  on  the 
31st  of  March,  1897,  was  $1,600.  The  evidence  wholly 
failed  to  show  how  much  of  the  assessment  thus  ordered,  if 
any,  was  collected,  or  that  any  specific  part  of  it  was  paid, 
<5ollected,  or  appropriated  to  pay  the  claim  in  dispute.  If 
the  policy  fund  was  replenished  by  the  assessment  ordered, 
the  money  collected  was  the  money  and  property  of  the  de- 
fendant, which  it  had  the  right,  as  against  the  plaintiff,  to 
hold,  use,  and  appropriate  as  it  might  see  fit.  We  cannot 
say  that  replenishing  its  policy  fund  by  the  assessment  in- 
volves any  admission  of  the  plaintiffs  claim,  or  of  any  lia- 
bility on  account  of  it,  or  waiver  of  the  forfeiture  upon 
which  the  defendant  insists. 

It  follows  from  these  views  that  the  defendant  established 
a  complete  defense  to  the  action,  and  that  the  court  erred 
in  directing  a  verdict  in  favor  of  the  plaintiflF. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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HooB  and  others,  Appellants,  vs.  The  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  Respondent 

December  15,  1897— January  11, 1898, 

Railroads:  Taking  of  land:  Proceedings  by  remaindermen  to  recover 
compensation:  Limitations:  Election  of  remedies:  Waiver, 

1.  A  proceeding  by  remaindermen  to  recover  compensation  under  sec. 

1852.  R.  a  1878.  for  the  taking  of  land  by  a  railroad  company  is  an 
action  for  an  injury  to  the  inheritance  within  the  meaning  of  sec. 
2198.  providing  that  remaindermen  may  maintain  such  an  action 
notwithstanding  any  intervening  estate  for  life  or  years.  The 
running  of  the  statute  of  limitations  is,  therefore,  not  suspended 
during  the  intervening  estate. 

2.  Such  a  proceeding  by  remaindermen  must  be  commenced  within 

six  years  after  the  right  of  action  accrues,  or  it  will  be  barred 
under  subd.  5,  sea  4222,  R.  S.  1878,  limiting  the  time  witliin  which 
actions  to  recover  for  injuries  to  real  property  must  be  brought. 
8.  By  commencing  proceedings  under  sec.  1852.  R,  S.  1878,  for  the  tak- 
ing of  land  by  a  railroad  company,  remaindermen  elected  to  take 
the  compensation  provided  for  therein,  and  thereby  waived  all 
remedies  they  otherwise  might  have  had  for  the  recovery  of  the 
land  itself. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  G-.  Siebecker,  Circuit  Judge.     Affirmed, 

This  is  a  proceeding  for  the  condemnation  of  certain  lands 
for  the  right  of  way  of  the  respondent's  railroad,  instituted 
by  the  appellants  against  the  railroad  company.  The  road 
has  been  built  and  in  complete  operation  since  June,  1856. 
The  appellants  are  the  heirs  at  law  and  devisees  under  the 
will  of  a  former  owner  of  the  land.  One  Alexander  S.  Hooe 
was  seised  of  the  lands  at  the  time  of  his  death.  He  died  in 
1847,  leaving  a  will,  whereby  he  left  all  his  estate  to  his 
widow,  Erailie  Hooe,  during  her  lifetime,  with  remainder  to 
their  children.  The  will  was  admitted  to  probate.  The 
appellants  are  the  children  of  the  testator  and  the  said  Em- 
ilie.    In  April,  1849,  the  widow  conveyed  the  lands  by  war- 
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ranty  deed  to  one  Abijah  Fox.  In  September,  1853,  Abijah 
Fox  conveyed,  also  by  warranty  deed,  to  the  Milwaukee  & 
Mississippi  Eailroad  Company,  a  strip  of  land  across  the 
same  tract  for  right  of  way  for  its  railroad,  and  a  tract  for 
depot  grounds.  The  railway  company  entered  at  once  upon 
the  lands,  claiming  title  thereto  under  its  deed  from  Fox, 
and  constructed  its  road  and  depot.  The  road  was  com- 
pleted in  1856,  and  has  been  ever  since  in  complete  operation 
by  the  Milwaukee  &  Mississippi  Railroad  Company  and  its 
successors  in  title.  The  respondent  now  owns  and  operates 
the  road.  The  widow  died  July  5, 1885.  The  petition  which 
was  the  commencement  of  this  proceeding  was  filed  July  5, 
1895.  It  asks  for  the  appointment  of  commissioners  to  as- 
certain and  appraise  compensation  to  the  appellants  for  the 
taking  of  the  said  lands  for  the  right  of  way  of  its  railroad 
and  depot  grounds.  The  respondent  claimed  title  to  th'e 
premises  by  adverse  possession  during  the  statutory  period. 
The  court  adjudged  the  appellants  to  be  without  title  to  the 
lands,  and  dismissed  the  petition,  with  costs.  The  appeal  is 
from  the  judgment  dismissing  the  petition. 

For  the  appellants  there  were  briefs  by  Bushnelly  Rogers 
dk  Hall^  and  oral  argument  by  A,  R.  BushnelL  They  con- 
tended, inter  alia^  that  the  right  given  to  the  land  owner  to 
commence  proceedings  under  sec.  1852,  R.  S.  1878,  is  a  mere 
privilege  given  him  to  perform  a  duty  devolving  upon  the 
railroad  company,  if  the  latter  neglects  to  perform  it.  This 
privilege  is  about  the  equivalent  of  the  right  to  bring  ac- 
tions quia  timet,  to  avoid  anticipated  or  threatened  injury, 
against  which  no  statutes  of  limitation  run.  No  statute  of 
limitations  can  be  held  to  have  run  against  it,  as  long  as 
without  it  the  owner  would  have  a  right  by  ejectment  to 
recover  possession  of  the  land.  Sec.  1852  was  never  in- 
tended to  set  in  operation  any  new  statute  of  limitations. 
There  was  no  present  injury  to  the  remaindermen  until  the 
falling  in  of  the  life  estate.  Their  right  is  much  in  the  nature 
of  an  inchoate  right  of  dower,  against  which  the  statute  of 
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limitations  would  not  begin  to  run  in  favor  of  the  company 
cintil  it  became  vested,  because  until  then  no  right  of  posses- 
sion had  accrued.  The  statutes  of  limitation  cannot  prop- 
erly be  held  to  begin  to  run  against  anybody,  until  there  is 
a  present  injury  to  his  rights.  The  statutes  applicable  to 
real  actions  and  rights  in  and  to  real  property  are  applica- 
ble to  actions  under  the  condemnation  statutes.  Tucker  v. 
C,  St.  P.,  M,  &  a  E.  Co.  91  Wis.  576,  833. 

For  the  respondent  there  was  a  brief  by  jET.  H.  Field  and 
Geo.  W.  Birdy  attorneys,  and  Burton  Hanson^  of  counsel, 
and  oral  argument  by  Mr.  Bird. 

Newman,  J.  There  is  no  dispute  about  the  facts.  The 
<5ontention  is  over  the  proper  application  of  the  law  to  the 
undisputed  facts:  It  is  whether  the  appellants  are  barred 
from  the  maintenance  of  this  proceeding  for  the  condemna- 
tion of  the  lands  for  respondent's  right  of  way,  by  any  stat- 
ute of  limitations.  The  contention,  in  substance,  is  that 
because  the  appellants  were  mere  remaindermen,  having  no 
right  of  action  to  recover  the  possession  of  the  land  from  a 
person  holding  under  the  life  tenant  until  after  the  termina- 
tion of  the  life  estate,  they  had  no  right  to  maintain  this 
proceeding.  So,  consequently,  the  statutes  of  limitation 
would  not  begin  to  run  against  them  until  after  the  termina- 
tion of  the  life  estate;  and  this  proceeding  was  begun  within 
ten  years  after  the  death  of  the  life  tenant.  So,  it  is  claimed 
the  appellants  are  not  barred  from  this  proceeding  by  any 
statute  of  limitation. 

It  is,  no  doubt,  the  law  that  the  appellants  could  not  have 
maintained  an  action  for  the  recovery  of  the  land  itself  dur- 
ing the  lifetime  of  the  life  tenant,  and  that  the  statute 
which  bars  the  recovery  of  the  lands  would  not  begin  to 
run  during  the  subsistence  of  the  life  estate.  Bai^ett  v. 
Stradl^  73  Wis.  385-395.  But  it  is  not  perceived  that  these 
considerations  are  controlling  of  the  contention;  for  this  is 
not  a  proceeding  which  looks  to  a  recovery  of  the  possession 
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of  the  land  itself,  but  only  to  the  recovery  of  damages  for 
the  taking  of  a  part  of  it  and  the  consequent  injury  to  the 
whole  tract.  It  was  competent  for  the  appellants  to  insti- 
tute and  maintain  this  proceeding  at  any  time;  at  least, 
since  the  enactment  of  ch.  119,  Laws  of  1872  (R.  S.  1878, 
sec.  1852).  The  fact  that  they  were  merely  remaindermen 
did  not  disable  them  to  bring  an  action  for  such  an  injury 
to  their  estate  in  the  land.  R.  S.  1878,  sec.  2198.  But  an 
action  for  such  an  injury  must  be  brought  within  six  years 
after  the  right  of  action  accrues,  and  cannot  be  maintained 
afterwards.    R.  S.  1878,  sec.  4222,  subd.  5. 

It  is  the  settled  law,  since  the  enactment  of  ch.  119,  Laws 
of  1872,  that,  where  the  owner  of  land  has  permitted  a 
railway  company  to  locate,  construct,  and  operate  its  road 
thereon,  he  has  thereby  waived  and  lost  all  his  former  rem- 
edies for  the  recovery  of  the  land  or  for  injuries  to  it.  Bub 
all  such  former  remedies  are  merged  in  the  proceeding  for 
compensation,  provided  by  the  statute  itself.  Frey  v.  i?., 
S.  S.  cfe  A.  H.  Co.  91  Wis.  309.  It  may  well  be  that  the  con- 
sent  of  the  life  tenant  to  the  occupation  of  the  land  by  the 
respondent  with  its  railroad  will  not  be  binding  upon  the 
remainderman.  So  that  the  former  remedies  may  remain 
to  him,  unless  he,  too,  consents.  But  these  appellants  have 
made  their  election  to  take  compensation.  This,  in  effect, 
ratifies  and  consents  to  the  occupation  of  the  land  by  the  re- 
spondent. This  proceeding  is  virtually  an.  action  for  com- 
pensation. If  not  in  strictness  an  action  for  damages  for 
an  injury  to  the  real  property,  it  is  the  only  legislative  sub- 
stitute for  such  an  action,  and  the  only  remedy  which  re- 
mained to  the  appellants  after  they  had  waived  a  recovery 
of  the  land  itself.  This  remedy  was  lost  to  them  by  their 
omission  to  assert  their  right  in  time.  They  are  foreclosed 
by  delay. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Vol.  98—20 
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Beyeb  and  another,  Respondents,  vs.  The  Town  of  Crakdon 
and  others,  Appellants. 

December  15, 1897— January  11, 1898. 

Toums:  Highways:  Fdegal  contraxita:  Collusion:  Restraining  collection 
of  judgment:  Rights  of  taxpayers:  Defect  of  parties:  Demand  upon 
officers  to  bring  action,  when  unnecessary:  Pleading:  Equity:  Fraud: 
Evidence, 

Xi  A  defect  of  parties  plaintiff  cannot  be  reached  by  a  general  de- 
murrer to  the  complaint. 

2l  In  an  action  by  taxpayers  of  a  town  to  restrain  the  collection  of  a 
judgment  against  the  town  on  the  ground  that  it  was  fraudulent 
and  illegal,  allegations  of  the  complaint  that  the  town  officers,  at 
the  time  of  the  commencement  of  the  action,  were  in  collusion 
with  the  owner  of  the  alleged  fraudulent  claim  to  enforce  its  pay- 
ment out  of  moneys  raised  by  taxation  and  had  caused  a  similar 
action  instituted  in  its  name  to  be  discontinued,  are  held  to  state 
the  existence  of  conditions  rendering  ineffectual,  and  therefore 
unnecessary,  a  demand  upon  the  proper  town  officers  to  bring  the 
action. 

8.  In  order  that  a  road  may  become  a  legal  highway  under  sea  1295, 
R.  S.  1878,  by  reason  of  its  having  been  laid  out  and  recorded  and 
worked  for  three  years,  there  must  be  at  least  an  order  laying  out 
the  highway,  made  by  the  proper  officers  and  filed  in  the  office  of 
the  town  clerk  of  the  town  in  which  it  is  situated. 

4.  A  contract  with  a  town  for  work  upon  a  highway  having  no  legal 

existence  is  illegal. 

5.  A  contract  with  a  town  for  work  upon  a  highway,  which  expressly 

provided  that  the  work  should  be  paid  for  out  of  a  tax  to  be  levied 
the  next  year,  after  the  term  of  office  of  the  supervisors  would 
have  expired,  there  being  no  money  in  the  treasury  applicable  to 
the  work  or  taxes  levied  or  about  to  be  levied  therefor,  is  illegal 
and  void. 

6.  Where  officers  of  a  town  contract  in  excess  of  their  power,  no  lia- 

bility against  the  town  is  thereby  created,  legal  or  equitable,  from 
the  mere  fact  that  the  other  party  to  the  contract  has  performed 
and  the  town  has  had  the  benefit  of  the  work,  the  contractor  being 
chargeable  with  knowledge  tliat  no  authority  existed  for  creating 
a  debt  against  the  town  for  work  under  the  contract 
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7.  In  an  action  to  restrain  the  collection  of  a  judgment  against  a  town, 
founded  on  an  illegal  contract,  evidence  that  the  proper  town  offi- 
cers knew  the  foundation  of  the  claim  when  the  suit  to  recover 
therefor  was  brought,  and  not  only  failed  to  defend  but  advised 
its  being  put  into  judgment,  is  held  sufficient  to  establish  collusion 
and  fraud. 

Appeal  from  a  judgment  of  the  circuit  court  for  Forest 
county:  John  Goodland,  Circuit  Judge.     Affirmed, 

Action  by  taxpayers  of  the  county  of  Forest  against  the 
town  of  Crandon^  in  said  county,  and  the  town  treasurer  of 
such  town,  and  the  executors  of  the  estate  of  R  B.  Lang- 
don,  deceased,  to  enjoin  the  payment  of  a  judgment  against 
such  town  rendered  in  favor  of  Langdon  in  his  lifetime,  and 
owned  by  such  executors  as  his  personal  representative.  The 
ground  upon  which  it  was  sought  to  enjoin  the  payment  of 
the  judgment  was  that  it  was  fraudulent  and  illegal,  and 
that  the  ofiicers  of  the  town  permitted  it  to  be  entered  with 
knowledge  of  the  facts.  The  issues  formed  by  the  pleadings 
were  tried  by  the  court,  which  resulted  in  findings  of  fact 
and  conclusions  of  law,  in  substance,  that: 

(1)  Plaintiffs  were  taxpayers  of  the  town  of  Crandon  as 
alleged  in  the  complaint; 

(2)  Proceedings  were  had  to  lay  out  a  certain  highway  in 
the  town,  called  the  "  North  Koad,"  but  the  law  in  that  re- 
gard was  not  complied  with; 

(3)  No  tax  was  levied  or  money  raised  to  be  expended  on 
said  road ; 

(4)  October  12, 1892,  the  town  board  let  a  contract  to  one 
Bailey  for  doing  work  on  such  road  for  the  sura  of  $600,  to 
be  paid  out  of  the  tax  levy  of  1893; 

(5)  November  29,  1892,  the  contract  was  accepted  and  a 
bill  allowed  therefor  in  the  sum  of  $570,  but  no  claim  was 
laid  before  the  town  board  of  audit  of  the  town; 

(6)  After  the  allowance  of  the  claim,  Bailey  assigned  it  to 
E.  B.  Langdon; 
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(7)  Judgment  was  rendered  in  favor  of  such  assignee,  with 
knowledge  of  the  facts  on  the  part  of  the  chairman  of  the 
supervisors  of  the  town  and  the  town  clerk,  July  17,  1893, 
for  $570  damages  and  $30.10  costs. 

Upon  these  facts  the  court  decided  that  the  road  was  not 
legally  laid  out;  that  the  contract  was  let  without  authority 
of  law,  and  was  illegal  and  void ;  that  the  judgment  was 
collusive  and  fraudulent;  and  that  judgment  should  be  ren- 
dered according  to  the  prayer  of  the  complaint. 

The  facts  found  by  the  court,  and  the  conclusions  of  law, 
were  duly  excepted  to,  and  defendants  appealed  from  the 
judgment. 

For  the  appellants  there  was  a  brief  by  A,  W,  Shelton  and 
Puul  Browne^  and  a  supplemental  brief  by  Samttd  Shaw^ 
and  oral  argument  by  Mr.  Shelton  and  Mr.  Shaw. 

For  the  respondents  there  was  a  brief  by  OeorgeW.  Latta^ 
attorney,  and  John  T.  Fish^  of  counsel,  and  oral  argument 
by  Mr.  Fish. 

Marshall,  J.  At  the  commencement  of  the  trial  defend- 
ants' counsel  objected  to  any  evidence  under  the  complaint, 
which  objection  was  overruled,  and  error  is  assigned  on  such 
ruling  because  the  action  was  brought  in  the  name  of  the 
plaintiffs  alone  instead  of  on  behalf  of  all  the  taxpayers  of 
the  town ;  and  further  because  there  is  no  allegation  in  the 
complaint  of  a  request  of  the  defendant  town  to  bring  the 
action,  and  a  refusal  so  to  do. 

It  is  a  sufficient  answer  to  the  first  ground  stated,  that  if 
a  defect  of  parties  plaintiff  exists  —  and  none  is  perceived  — 
such  defect  cannot  be  reached  by  a  general  demurrer  to  the 
complaint.  That  is  elementary.  Nevil  v.  Clifford^  55  Wis. 
161. 

It  is  a  sufficient  answer  to  the  second  ground  urged  in 
support  of  the  objection  that  it  is  expressly  alleged  that  the 
officers  of  the  town,  at  the  time  of  the  commencement  of 
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the  action,  were  in  collusion  with  the  owner  of  the  alleged 
fraudulent  claim  to  enforce  its  payment  out  of  moneys  col- 
lected from  taxes  levied  on  taxable  property  in  the  town. 
That  shows,  reasonably,  that  a  demand  upon  the  town  offi- 
cers to  bring  the  action  would  have  been  ineffectual,  hence 
such  demand  was  not  necessary  as  a  condition  precedent  to 
the  right  of  plaintiffs  as  taxpayers  to  proceed  in  their  own 
names.  Unquestionably,  where  the  primary  duty  of  bring- 
ing an  action  for  the  benefit  of  a  corporation  rests  with  the 
corporation,  an  allegation  of  a  demand  upon  its  proper  offi- 
cers to  bring  such  action  and  their  refusal  so  to  do  is  essen- 
tial to  a  cause  of  action  in  favor  of  a  member  of  such  corpo- 
ration, unless  the  complaint  shows  the  existence  of  conditions 
rendering  such  demand  and  refusal  unnecessary.  It  has 
been  repeatedly  held  that  where  the  complaint  charges  that 
those  in  control  of  the  affairs  of  the  corporation  are  partici- 
pants in  promoting  the  wrong  sought  to  be  redressed,  such 
condition  is  a  sufficient  justification  for  not  making  the  de- 
mand, because  of  the  obvious  futility  of  it.  Doud  v.  TT.,  P. 
<&  S.  R.  Co.  65  Wis.  108;  Eschweiler  v.  Stowell^  78  Wis.  316. 
So  all  that  is  required  is  that  the  complaint  allege  a  demand 
upon  the  corporation  to  bring  the  action  and  a  refusal  to 
comply  therewith,  or  state  facts  showing,  to  a  reasonable 
certainty,  that  the  corporation  would  not  respond  favorably 
to  such  a  demand  if  made.  It  is  considered  that  the  allega- 
tions of  the  complaint  in  this  case,  showing  that  the  officers 
of  the  defendant  town  had  caused  an  action  instituted  in  its 
name  to  be  discontinued,  and  that  they  were  acting  in  con- 
cert with  the  owner  of  the  alleged  fraudulent  claim  to  se- 
cure  its  payment,  sufficiently  satisfies  that  rule. 

The  next  contention  made,  which  calls  for  consideration, 
is  that  the  claim  was  a  legal  claim  against  the  town,  because 
the  evidence  shows  that  the  road,  under  sec.  1295,  R.  S.  1878, 
was  a  legal  highway  by  reason  of  its  having  been  laid  out  and 
recorded  and  worked  for  three  j^ears,  notwithstanding  the 
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law  may  not  have  been  in  all  respects  complied  with ;  and 
that  the  refusal  of  a  finding  to  that  eflfect,  requested  by  ap- 
pellants, was  error.  It  is  essential  to  a  legal  highway,  under 
such  section,  that  it  be  recorded,  that  is,  that  there  at  least 
be  an  order  made  by  the  proper  officers,  laying  out  such 
highway,  and  that  it  be  filed  in  the  office  of  the  clerk  of  the 
town  in  which  the  road  is  situated.  Proof  on  that  point,  in 
the  judgment  of  the  trial  court,  failed,  and  we  see  no  good 
reason  for  disturbing  the  decision  in  that  regard.  So  the 
case  stands  with  the  finding  of  the  trial  court  as  a  verity  in 
the  case,  that  the  contract,  which  was  the  foundation  of  the 
alleged  fraudulent  claim,  was  for  work  on  a  highway  not 
having  auy  legal  existence.  It  follows,  necessarily,  that  the 
contract  was  illegal;  and  it  was  as  clearly  illegal  for  the 
further  reason  that  there  was  no  money  in  the  treasury  ap- 
plicable to  payment  for  the  work,  nor  any  tax  levied,  nor 
intended  to  be  levied  before  the  contract  was  made,  or  in- 
tended to  be  levied  thereafter,  during  the  term  of  office  of 
the  officers  who  let  such  contract.  The  contract  expressly 
provided  that  the  work  should  be  paid  for  out  of  a  tax  to  be 
levied  the  next  year.  Town  officers  have  no  authority  what- 
ever to  contract  debts  to  be  paid  out  of  taxes  to  be  levied 
after  their  term  of  office  expires,  when  no  such  taxes  are 
authorized  by  law  or  have  been  voted  by  the  electors  of  the 
town,  and  all  such  contracts  are  therefore  illegal  and  void. 
But  it  is  said  that  the  claim  for  the  work  done  on  the  road 
is  an  equitable  claim,  because  the  town  has  the  road.  We 
see  no  good  ground  for  sustaining  that  contention.  The 
contractor  knew,  or  ought  to  have  known,  that  no  authority 
existed  for  making  the  contract  and  creating  a  debt  against 
the  town  for  work  under  it.  So  he  proceeded  at  his  peril, 
and  cannot  be  helped  out  on  the  ground  of  equitable  estop- 
pel, in  that  the  town  has  the  benefit  of  the  road.  If  it  be 
true  that  town  officers  can  contract  with  a  person  for  work 
for  their  town  without  any  authority  so  to  do,  under  such 
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circumstances  that  such  person  is  chargeable  with  knowledge 
of  such  want  of  authority,  and  he  can  yet  perform  the  con- 
tract and  then  recover  of  the  corporation  upon  the  ground 
that  it  has  received  the  benefit  of  his  labor,  a  very  easy  road 
to  the  creation  of  indebtedness  against  towns  exists,  whereby 
taxpayers  can  be  burdened  with  ruinous  taxation  without 
any  adequate  means  of  redress;  but  such  is  not  the  law.  On 
the  contrary,  where  oflBcers  contract  in  excess  of  their  power, 
no  liability  against  the  corporation  is  thereby  created,  legal 
or  equitable,  from  the  mere  fact  that  one  party  to  the  illegal 
contract  has  performed. 

It  is  further  said  that  there  was  no  fraud  or  collusion 
shown  in  obtaining  the  judgment,  therefore  that  the  in- 
debtedness has  passed  beyond  the  reach  of  taxpayers  to 
question  it  in  a  suit  in  equity  to  restrain  the  collection  of 
the  judgment.  Such  contention  can  hardly  be  maintained 
in  view  of  the  undisputed  evidence  that  the  officers  of  the 
town  knew  the  foundation  of  the  claim  when  suit  was 
brought  to  enforce  it.  They  knew,  or  ought  to  have  known, 
that  it  was  not  only  an  illegal  but  an  inequitable  claim. 
Therefore  it  was  their  duty  to  have  defended  against  the 
claim,  and  their  failure  so  to  do  was  a  fraud  upon  the  tax- 
payers of  the  town,  whom  they  represented.  They  not 
only  neglected  their  duty  to  make  a  proper  defense  to  thia 
illegal  claim,  but  they  advised  its  being  put  into  the  form 
of  a  judgment.  The  evidence  is  conclusive  that  they  col- 
luded with  the  claimant  to  enforce  payment  of  his  claim  in 
that  way,  as  the  only  practicable  way,  under  the  circum- 
stances, by  which  he  could  collect  it.  E.  E.  Cook,  one  of  the 
town  board,  testified  that  he  notified  the  owner  of  the  claim 
that  there  was  no  money  to  pay  it,  and  advised  him  to  put 
it  into  the  form  of  a  judgment;  that  he  knew  it  was  for  work 
on  the  alleged  illegal  road,  and  that  the  people  were  never 
favorable  to  it;  that  the  board  were  in  favor  of  the  claim 
being  put  into  judgment.    This,  and  much  other  evidence 
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in  the  case,  amply  sustains  the  finding  of  the  trial  court 
that  the  judgment  was  coUusively  obtained. 

The  case  falls  within  the  principles  of  Nevil  v.  Clifford^  55 
Wis.  161.  That  case  touches  this  at  every  point  and  unfa- 
vorably to  appellants.  The  circumstances  there  were  that 
oflScers  of  a  school  district,  without  authority  of  law,  con- 
tracted for  the  erection  of  a  school-house.  There  was  per- 
formance of  the  contract  on  the  part  of  the  contractor. 
Thereafter  such  oflBcers  pretended  to  accept  such  building, 
and  caused  it  to  be  occupied  and  used,  but  without  authorit}^ 
from  the  taxpayers  or  electors  of  the  district.  Subsequently 
the  contractor  commenced  an  action  to  recover  on  the  con- 
tract, and  such  officers  permitted  judgment  to  be  taken 
against  the  district.  Suit  was  then  brought  by  taxpayers 
to  enjoin  collection  of  the  judgment  because  illegal  and 
inequitable.  The  court  held  on  a  demurrer  ore  tenus  to  the 
complaint,  that  it  did  not  reach  a  defect  of  parties  plaintiff, 
and  further,  that  any  taxpayer,  or  several  taxpayers  unit- 
ing, or  one  taxpayer  on  behalf  of  all,  could  bring  an  action 
to  enjoin  the  payment  of  a  fraudulent  judgment;  l^hat  the 
contract  for  the  construction  of  the  school-house,  being  in 
excess  of  the  authority  of  the  district  officers,  the  claim  of 
the  contractor  thereon  was  inequitable  as  well  as  illegal; 
that  when  the  suit  was  brought  on  it,  it  was  the  duty  of  such 
officers,  representing  the  district,  to  defend;  that  their  neg- 
lect so  to  do,  and  permitting  the  suit  to  proceed  to  judgment, 
was  a  fraud  upon  the  taxpayers  of  the  district;  and  that 
any  taxpayer  could  maintain  an  action  to  restrain  its  pay- 
ment, on  the  general  principle  that  equity  will  entertain 
jurisdiction  of  a  bill  on  behalf  of  taxpayers  to  enjoin  the 
misapplication  of  moneys  of  the  corporation,  and  that  one 
or  more  taxpayers  may  file  a  bill  to  restrain  the  allowance 
or  payment  of  an  illegal  and  inequitable  claim,  such  as  a 
judgment  fraudulently  and  collusively  obtained. 

The  foregoing  leaves  nothing  further  that  need  be  said  in 
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this  case.  That  under  some  circumstances  a  taxpayer  may 
be  estopped  from  challenging  the  validity  of  an  illegal  claim, 
as  by  inducing  the  creation  of  the  debt  by  his  own  conduct, 
by  requesting  the  making  or  performance  of  the  contract, 
or  by  expressly  or  impliedly  assenting  thereto,  is  true,  but 
no  such,  or  any,  circumstances  appear  in  this  case  to  estop 
the  plaintiflfs  from  maintaining  this  action. 

By  the  Cov/rU — The  judgment  of  the  circuit  court  is  af- 
firmed. 


MoEGAN  and  others.  Appellants,  vs.  Hates,  Eespondent. 

December  16, 1897 — January  11, 1898. 

Promissory  notes:  Action  (igainat  indorser:  Defense:  Application  of 
payments:  Counterclaim, 

1.  In  an  action  by  indorsers  of  a  note  against  a  prior  indorser  (the 
payee), -the  complaint  alleged  that  defendant  was  indebted  to 
plaintiffs;  that  they  had  refused  to  accept  the  note  as  a  payment 
on  such  indebtedness,  but  had  aided  him  in  procuring  a  purchaser 
for  the  note,  and  to  that  end  had  indorsed  it  for  his  sole  accom- 
modation and  benefit;  that  the  entire  consideration  was  paid  by 
the  purchaser  to  him,  and  that  he  paid  the  amount  so  received  to 
plaintiffs,  who  credited  him  therewith  on  his  indebtedness  to 
them;  that  plaintiffs  had  been  compelled  to  pay  the  note;  and 
that,  after  crediting  defendant  with  a  payment  made  by  him  on 
account  of  his  liability  as  prior  indorser  and  with  the  proceeds  of 
mortgage  security,  a  balance  remained  due.  The  answer  substan- 
tially admitted  the  facts  stated,  but  alleged  that  plaintiffs  re- 
ceived the  note  as  so  much  paid  upon  defendant's  indebtedness 
to  them;  that  he  indorsed  the  note  at  their  request  and  for  their 
benefit;  and  that  just  before  the  foreclosure  sale  plaintiffs  agreed 
to  bid  on  the  sale  and  protect  and  save  him  harmless  from  any 
liability  on  the  note.  The  answer  further  alleged  that  before  the 
commencement  of  the  action  the  defendant  fully  paid,  satisfied^ 
and  discharged  any  and  all  claims  which  the  plaintiffs  might 
have  against  him  by  reason  of  the  transaction;  but  no  counter- 
claim was  pleaded,  and  there  was  no  evidence  of  any  payment 
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except  as  stated.  Held,  that  the  defense  was  contrary  to  the  very 
nature  of  the  transaction,  and  wholly  without  merit. 
2w  In  an  action  to  recover  a  balance  due  for  merchandise  sold  and  de- 
livered to  the  defendant,  under  an  answer  admitting  the  purchase 
and  alleging  payment,  evidence  that  $500,  paid  to  plaintiffs  by 
defendant  on  account  of  another  transaction  before  the  merchan- 
dise was  purchased,  should  be  applied  as  payment  on  the  mer- 
chandise, was  inadmissible.  The  facts  entitling  defendant  to 
such  application  should  have  been  pleaded  as  a  counterclaim. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed. 

Herhert  L.  Sweety  attorney,  and  A.  E.  Thompson^  of  coun- 
sel, for  the  appellants. 

0.  n,  Dawson^  for  the  respondent. 

Oassoday,  C.  J.  The  complaint  alleges  two  causes  of  ac- 
tion :  One  based  upon  facts  to  the  eflFect  that  June  23, 1893, 
the  defendant,  having  a  note  and  mortgage  for  $1,000,  exe- 
cuted to  him  by  one  Finnegan,  to  become  due  November  28, 
1893,  subject  to  two  prior  mortgages  for  the  aggregate 
amount  of  $11,000,  and  being  at  the  time  legally  indebted 
to  the  plaintiffs,  proposed  to  transfer  the  note  and  mortgage 
to  the  plaintififs,  and  have  the  same  credited  upon  his  in- 
debtedness to  them;  that  the  plaintiffs  declined  to  accept 
of  the  same  as  paj^ment,  but  offered  to  aid  the  defendant  in 
making  sale  of  the  same,  to  which  the  defendant  consented; 
that  July  27, 1893,  the  plaintiffs  having  secured  one  Conant 
as  a  purchaser  of  the  note  and  mortgage,  and  to  effect  such 
purchase,  the  defendant  indorsed  the  note  and  assigned  the 
mortgage,  and  the  plaintiffs  indorsed  the  same  for  the  sole 
accommodation  and  benefit  of  the  defendant,  and  at  his  re- 
quest, and  the  same  was  thereupon  transferred  and  delivered 
to  Conant,  who  thereupon  paid  the  consideration  therefor 
wholly  to  the  defendant,  and  that  the  defendant  thereupon 
paid  the  plaintiffs  the  amount  so  received  from  Conant,  and 
the  same  was  credited  upon  the  defendant's  indebtedness  to 


Digitized  by 


Google 


Wis.]  JANUARY  TERM,  1S1>S.  315 

Morgan  and  others  vs.  Hayes. 

them;  that  October  13,  1893,  the  holder  of  the  first  mort- 
gage commenced  an  action  to  foreclose  the  same,  and  judg- 
ment of  foreclosure  and  sale  was  entered  therein  January 
19, 1894 ;  that  when  the  Finnegan  note  became  due  the  same 
was  duly  presented  for  payment,  and  payment  thereof  duly 
demanded  and  refused,  and  that  said  note  was  thereupon 
•duly  protested  for  nonpayment,  and  notice  of  protest  thereof 
duly  given  to  the  defendant  and  to  the  plaintiffs;  that  De- 
cember 8, 1894,  the  plaintififs,  upon  demand  made  upon  them 
by  Conant,  paid  to  him,  as  the  lawful  owner  and  holder  of 
the  note,  the  full  amount  thereof,  Avith  interest  and  protest 
fees,  amounting  to  $1,148.74;  that  the  note  thereupon  be- 
came and  still  is  the  sole  property  of  the  plaintiffs;  that  after 
paying  the  note,  December  8,  1894,  the  plaintiffs  duly  noti- 
fied the  defendant  that  they  should  look  to  him.  for  the 
amount  of  the  note  so  paid  by  them,  and  should  hold  him 
responsible  for  the  full  amount  of  the  same,  and  made  de- 
mand therefor;  that  December  30, 1894,  the  defendant  paid 
to  the  plaintiffs,  to  apply  on  his  liability  as  prior  indorserof 
the  said  note,  the  sum  of  $500;  that  the  mortgaged  premises 
were  sold  on  such  foreclosure  judgment,  March  11, 1895,  and 
bid  in  by  the  plaintiffs  for  $11,700,  and  that  such  sale  was 
thereupon  confirmed;  that  after  paying  off  the  amount  due 
on  such  two  prior  mortgages,  and  the  expenses  of  such  fore- 
closure and  sale,  there  was  a  surplus  of  $398,  which  the 
plaintiffs  indorsed  as  so  much  paid  upon  said  Finnegan  note. 

The  complaint  contained  another  count  for  the  same  cause 
of  action  stated,  and  claimed,  as  a  balance  due  the  plaintiffs 
on  account  of  the  $1,148.74  paid  by  them  as  such  second  in- 
dorsers,  less  the  $500  so  paid  December  30,  1894,  and  the 
$398  surplus  on  the  sale,  $274  and  interest. 

The  answer  substantially  admits  the  facts  stated,  but  al- 
leges, in  effect,  that  the  plaintiffs  received  and  accepted  the 
Finnegan  note  and  mortgage,  June  23, 1893,  as  so  much  paid 
upon  his  indebtedness  to  them,  and  that  he  indorsed  the 
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note  at  the  request  and  for  the  benefit  of  the  plaintiffs;  and 
that  subsequently,  and  just  before  the  sale  on  foreclosure, 
the  plaintiffs  agreed  to  bid  on  the  sale,  and  protect  and  save 
the  defendant  harmless  from  any  liability  thereon ;  and  fur- 
ther alleges  that,  prior  to  the  commencement  of  this  action, 
the  defendant  fully  paid,  satisfied,  and  discharged  any  and 
all  claims  which  the  plaintiffs  might  have  against  him  by 
reason  of  the  transaction  stated.  The  answer  contains  no 
counterclaim,  and  there  is  no  evidence  of  any  payment  on 
account  of  such  transaction,  except  as  stated. 

It  is  enough  to  say  that  the  defense  to  the  cause  of  action 
stated  is  contrary  to  the  very  nature  of  the  transaction,  and 
wholly  without  merit. 

The  complaint  alleges  another  cause  of  action,  to  the  effect 
that  between  April  26  and  May  16,  1895,  at  Oshkosh,  the 
plaintiffs  sold  and  delivered  to  the  defendant,  at  his  special 
instance  and  request,  goods,  wares,  and  merchandise  of  the 
value  of  $690.33^  as  per  account  attached;  that  the  defend- 
ant then  and  there  promised  and  agreed  to  pay  the  same  to 
the  plaintiffs,  but  that  no  part  thereof  has  ever  been  paid, 
except  $190.33,  as  per  statement  attached;  that  there  is  now 
due  and  owing  to  the  plaintiffs  from  the  defendant  for  such 
goods,  wares,  and  merchandise  the  sum  of  $500;  and  the 
plaintiffs  demanded  judgment  against  the  defendant  upon 
the  several  causes  of  action  set  forth  in  the  sum  of  $774, 
with  interest,  together  with  their  costs  and  disbursements  in 
this  action. 

The  defendant's  answer  admits  having  purchased  and  re- 
ceived from  the  plaintiffs  goods,  wares,  and  merchandise 
to  the  amount  and  of  the  value  of  $690.33,  as  alleged,  but 
alleges  that  prior  to  the  commencement  of  this  action  the 
defendant  duly  paid,  satisfied,  and  discharged  the  claim  of 
the  plaintiffs  for  said  goods,  wares,  and  merchandise  hy  pay- 
raent. 

There  is  no  evidence  of  any  payment  of  $500  or  any  other 
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sum  on  that  account,  except  as  stated  in  the  complaint.  The 
only  pretense  of  any  such  payment  is  that  the  $500  which  the 
defendant  paid  on  the  Finnegan  note,  December  30, 1894, — 
four  months  before  the  account  in  question  was  incurred — 
should  be  applied  on  this  account.  The  defendant,  as  a  wit- 
ness in  his  own  behalf,  admits  that  he  paid  the  $500  to  the 
plaintiflfs  in  December,  1894,  on  the  Finnegan  note;  that 
after  he  had  so  paid'the  $500  on  that  note,  and  just  befo  e  the 
foreclosure  sale,  he  had  admitted  that  he  was  liable  for  the 
remaining  $500  and  interest  on  that  note;  that  he  had  re- 
quested the  plaintiflfs  to  pay  back  the  said  $500  by  reason 
of  his  version  of  the  transaction  respecting  the  Finnegan 
note  and  mortgage  mentioned.  By  such  payment  of  the 
$500  in  December,  1894,  the  defendant  lost  all  further  claim 
to  it.  But,  even  if  it  were  otherwise,  it  was  not  set  up  by 
way  of  counterclaim,  and  the  plaintiflfs  objected  to  any  such 
evidence  being  admitted  under  the  answer,  and  it  was  clearly 
not  admissible.  There  is  certainly  no  merit  in  any  branch 
of  the  defense. 

By  the  Court —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  render 
judment  in  favor  of  the  plaintiflfs,  and  against  the  defend- 
ant, as  prayed  in  the  complaint. 


Raymond,  Eespondent,  vs.  Keseberg  and  another,  Appellants. 

December  15, 1897  ^January  11, 1898, 

Appeal:  Failure  to  bring  action  to  trial  after  reversal:  Waiver  of  right 
to  dismissal:  Special  verdict:  Appealable  order, 

1.  The  right  of  a  defendant  under  sec.  8072a,  S.  &  R  Ann.  Stats,,  to 
have  the  oomplaint  dismissed  because  the  costs  were  not  paid  and 
the  cause  brought  to  trial  within  a  year  after  the  reversal  of  a 
judgment  in  plaintiff's  favor,  is  held  to  have  been  waived,  where 


Digitized  by 


Google 


318  SUPREME  COURT  OF  WISCONSIK.  [OS 

Raymond  ts.  Keseberg  and  another. 

plaintiff  procured  the  record  to  be  remitted  within  two  months, 
and  active  negotiations  for  a  settlement  were  soon  commenced, 
which  were  continued  until  it  was  too  late  to  put  the  cause  upon 
the  calendar  of  any  term  within  the  prescribed  time,  especially 
where  defendant  accepted  the  costs  before  the  new  trial  began 
and  retained  them. 

2,  Failure  to  submit  for  special  verdict  questions  proposed  by  the  ap- 
pellant is  not  error,  where  such  questions  are  all  covered,  though 
in  a  different  form,  by  the  questions  actually  submitted,  and  such 
last-named  questions  are  not  objectionable. 

8,  Under  ch.  212,  Laws  of  1895,  an  order  denying  a  motion  to  dismiss 
an  action  under  sec.  8073a,  S.  &  B.  Ann.  Stats.,  because  the  costs 
were  not  paid  and  the  cause  brought  to  trial  within  one  year  after 
reversal  of  a  judgment  in  plaintiff's  favor,  is  not  appealable. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outagamie 
county:  John  Goodland,  Circuit  Judge.  Affirmed.  An  ac- 
companying appeal  from  an  order  is  dismissed. 

On  the  evening  of  May  13,  1885,  the  plaintiflf,  while  driv- 
ing upon  one  of  the  public  streets  of  the  city  of  Sheboygauy 
ran  over  a  mound  of  earth  placed  in  the  street  by  the  de- 
fendant Keselerg^  and  was  thereby  thrown  from  his  buggy 
and  seriously  injured.  This  action  was  brought  to  recover 
for  such  injuries.  It  has  been  tried  several  times,  and  has 
been  before  this  court  in  one  form  or  another  four  times. 
See  70  Wis.  318;  76  Wis.  335;  84  Wis.  302;  91  Wis.  191. 

Since  the  last  reversal  another  trial  has  been  had,  which 
resulted  in  the  following  special  verdict :  "  First :  Was  the 
plaintiflf  injured  on  the  night  of  the  13th  of  May,  1885,  while 
riding  in  a  buggy,  by  running  into  a  mound  of  earth  in  front 
of  the  Keseberg  property,  in  the  city  of  Sheloygan^  and  being 
thrown  out  of  the  buggy  thereby?  Answer:  Yes.  Second 
question :  Did  such  mound  of  earth  render  such  street  de- 
fective and  dangerous  for  travel  over  the  same?  Answer: 
Yes.  Third  question :  Had  such  defect  or  obstruction  ex- 
isted for  such  a  length  of  time  before  the  accident  that  the 
city  of  Sheloygan^  by  the  exercise  of  ordinary  care,  ought 
to  have  known  of  same,  and  guarded  the  public  against  it? 
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Answer:  Yes.  Fourth  question:  Did  the  defendant  i>(>r^- 
thea  Keaeherg^  at  the  time  of  the  accident,  exercise  reasonable 
and  proper  care  to  warn  persons  traveling  on  said  street  of 
such  obstruction?  Answer:  No.  Fifth  question:  If  you 
answer  the  fourth  question  *No,'  then  was  such  failure  to 
warn  the  public  against  such  obstruction  the  proximate 
cause  of  the  plaintiff's  injury?  Answer:  Yes.  Sixth  ques- 
tion: Was  the  plaintiff,  at  the  time  of  the  accident,  using 
ordinary  care  and  prudence  in  traveling  along  and  over  said 
street  in  question?  Answer:  Yes.  Seventh  question:  What 
amount  of  damages  has  the  plaintiff  sustained  by  reason  of 
the  injury?    Answer:  $5,000." 

From  judgment  for  the  plaii^tiff  upon  this  verdict  the  de- 
fendants have  appealed. 

For  the  appellants  the  cause  was  submitted  on  the  brief  of 
Francis  Williams  and  A.  G,  Prescott 

For  the  respondent  there  was  a  brief  by  J.  E.  McMullen 
and  Barbers  cfe  Beglinger^  and  oral  argument  by  Mr,  Mo- 
MvUen. 

WiNSLOw,  J.  It  is  a  matter  of  sincere  congratulation  to 
all  parties  that  the  end  of  this  protracted  litigation  has  at 
last  been  reached.  Careful  examination  of  the  record  fails 
to  disclose  any  reversible  error.  The  points  made  by  the 
appellants  will  be  briefly  noticed. 

1.  A  motion  was  made  in  the  circuit  court,  based  upon 
sec.  3072a,  S.  &  B.  Ann.  Stats.,  in  November,  1896,  to  dis- 
miss the  action  because  the  plaintiff  had  not  brought  the 
case  to  trial,  and  paid  the  costs  upon  the  last  reversal  of  the 
action  (which  took  place  October  22,  1895),  within  a  year 
after  such  reversal.  It  appeared  by  the  affidavits  submitted 
upon  the  hearing  of  the  motion  that  the  defendants  paid  the 
fees  of  the  clerk  of  this  court,  and  that  the  record  was  re- 
mitted to  the  circuit  court  in  December,  1895,  and  that 
active  negotiations  were  soon  commenced  by  the  parties  for 
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settlement  of  the  cause,  and  that  by  reason  thereof  the  case 
was  not  put  upon  the  spring  calendar,  1896,  and  that  such 
negotiations  actively  continued  until  the  summer  of  1896, 
when  it  was  too  late  to  put  the  cause  upon  the  calendar  of 
any  term  within  the  prescribed  year,  as  there  was  no  jury 
term  to  be  held  until  November.  Upon  this  showing  the 
motion  was  denied,  and  the  action  was  brought  to  trial  in 
January,  1897,  the  plaintiff  paying  the  costs  upon  reversal, 
and  the  defendants  accepting  the  same  on  the  4:th  of  Janu- 
ary, 1897,  before  the  jury  was  called.  We  think  that  under 
the  rule  stated  by  this  court  in  Whereatt  v.  Ellis^  85  Wis. 
340,  the  defendants  waived  the  benefit  of  the  provisions  of 
sec.  3072a.  If  there  were  any  doubt  about  this  conclusion, 
it  was  certainly  removed  by  the  acceptance  and  retention 
of  the  costs  before  the  trial  began. 

2.  The  defendants  assign  error  because  the  court  refused 
to  submit  certain  proposed  questions  as  a  part  of  the  spe- 
cial verdict.  These  questions  were,  in  effect:  (1)  Whether 
there  was  a  suitable  lantern  placed  on  the  mound  of  earth ; 
(2)  whether  the  light  from  the  street  lamps  was  sufficient  to 
make  a  lantern  unnecessary;  and  (3)  whether  the  plaintiff 
was  so  intoxicated  as  not  to  be  able  to  exercise  ordinary 
care.  These  questions  were  perhaps  proper  in  themselves, 
but  it  will  be  readily  seen  that  they  were  all  covered,  though 
in  different  form,  by  the  questions  of  the  verdict  as  actually 
submitted.  So  long  as  the  material  questions  in  the  case 
are  fully  covered  by  the  questions  actually  submitted,  and 
such  last-named  questions  are  not  objectionable,  the  statute 
is  satisfied.  The  form  of  the  questions  is  to  be  determined 
by  the  trial  court,  and,  so  long  as  they  conform  to  the  re- 
quirements of  the  statute  and  cover  the  material  issues, 
there  can  be  no  error.  We  regard  the  verdict  as  sufficient 
in  form. 

3.  It  is  contended  that  the  evidence  was  insufficient  to 
sustain  the  findings  of  the  verdict.    We  have  examined  the 
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bill  of  exceptions,  and  find  it  sufficient.  It  is  unnecessary  to 
state  it  at  length. 

The  defendants  are  here  with  two  appeals,  one  from  the 
order  denying  the  motion  to  dismiss  under  sec.  3072a,  and 
another  from  the  judgment  in  the  action.  The  first  appeal 
must  be  dismissed,  because  the  order  was  not  an  appealable 
order  under  ch.  212,  Laws  of  1895.  While  it  may  be  said  to 
be  an  order  "aflfecting  a  substantial  right,"  it  did  not  "de- 
termine the  action"  or  "prevent  judgment."  It  was,  how- 
ever, an  intermediate  order,  reviewable  upon  appeal  from 
the  judgment,  under  sec.  3070,  R.  S.  1878,  and  for  that  rea- 
son we  have  considered  the  question  in  this  opinion. 

By  the  Court —  The  appeal  from  the  order  denying  the 
motion  to  dismiss  is  dismissed,  with  costs,  and  upon  the  other 
appeal  the  judgment  is  affirmed. 


The  Bank  of  KA.uKAirNA,  Respondent,  vs.  Joannes  and 
others,  Appellants. 

December  15, 1897— January  11, 1898. 

Fraudulent  conveyances:  Chattel  mortgages:  Application   of  proceeds 
of  sales  to  mortgagor's  use. 

The  evidence  in  this  case  is  held  to  show  that  the  mortgagee  of  a 
stock  of  merchandise  permitted  the  mortgagor  to  remain  in  posses- 
sion of  the  mortgaged  property  under  an  implied  or  tacit  agree- 
ment that  the  latter  might  use,  sell,  and  dispose  of  the  mortgaged 
property  and  apply  the  proceeds  to  his  own  use  as  if  the  mortgage 
had  not  been  executed;  that  the  situation  of  the  parties  and  prop- 
erty was  such  that  the  mortgagee  must  have  known  the  mort- 
gagor to  be  dealing  with  the  property  in  that  manner;  and  that 
the  mortgagee  made  no  objection.  The  mortgage  was  therefore 
fraudulent  and  void  as  to  attacking  creditors. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outaga- 
mie county:  John  Goodland,  Circuit  Judge.    Reversed. 
Vol.  93—21 
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The  plaintiff  brought  this  action  against  the  defendants 
for  the  alleged  wrongful  taking  and  conversion  of  a  stock 
of  goods,  the  stock  in  trade  of  Jerry  Strong,  and  which  had 
been  mortgaged  by  him  to  the  plaintiflf,  August  24,  1888^ 
for  $500,  with  interest  until  paid  at  eight  per  cent,  per 
annum,  said  stock  being  at  the  time  in  the  possession  of 
said  Strong.  It  was  averred  that  the  mortgage  was  filed 
in  the  office  of  the  city  clerk  of  Kaukauna,  where  Strong 
resided,  on  the  same  day,  and  the  plaintiff  demanded  judg- 
ment against  the  defendants  in  the  sum  of  $600,  with  inter- 
est,  etc.  It  contained  the  usual  power  of  seizure  and  sale, 
and  stipulated  that,  as  long  as  the  conditions  of  the  mort- 
gage were  fulfilled,  said  Strong  was  to  remain  in  peaceful 
possession  of  the  property,  and  in  consideration  thereof  was; 
to  keep  the  same  in  as  good  condition  as  it  then  was,  at  the 
cost  and  expense  of  the  mortgagor.  The  defendants  jus- 
tified the  seizure  and  alleged  conversion  under  a  writ  of  at- 
tachment in  favor  of  the  defendants  as  copartners  under 
the  name  of  Joanijes  Bros.,  for  about  $720,  issued  about  the 
5th  of  May,  1888,  against  said  Jerry  Strong,  from  the  cir- 
cuit court  for  Outagamie  county,  and  it  appeared  from  the 
said  writ  that  the  sheriff  of  said  county  levied  upon  and 
took  into  his  custody  and  possession  the  property  in  ques- 
tion ;  that  by  virtue  of  an  order  entered  in  the  action  wherein 
the  attachment  was  issued  the  sheriff  sold  portions  of  the 
property  as  perishable,  and  the  remainder  was  sold  on  ex- 
ecution issued  on  the  judgment  recovered  against  said  Strong. 

Evidence  was  given  tending  to  show  that  said  Strong,  upon 
and  at  all  times  from  the  date  of  said  chattel  mortgage  to 
the  time  of  levying  said  attachment,  conducted  a  general 
grocery  business  in  Kaukauna,  and  merchandised,  sold,  and 
disposed  of  the  stock  in  question  covered  by  the  said  chattel 
mortgage,  conducting  said  business  in  the  ordinary  and  due 
course  of  business,  and  by  the  consent  of  the  plaintiff  and 
its  agent,  and  disposed  of  the  proceeds  thereof  as  he  saw  fit 
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in  support  of  his  family,  and  paying  expenses  of  the  business, 
and  in  the  same  manner  as  though  no  mortgage  thereon  had 
been  executed.  The  mortgage  was  put  in  evidence,  as  Avell 
as  the  writ  of  attachment  and  proceedings  thereunder,  and 
also  the  judgment  roll  in  the  case  of  Joannes  Bros,  and  others 
against  Strong,  showing  a  recovery  in  their  favor  against 
Strong  of  a  judgment  of  $843.33  and  $91.20  costs. 

The  question  litigated  at  the  trial  to  which  the  testimony 
was  principally  directed  was  whether  the  chattel  mortgage 
on  the  said  stock  was  fraudulent  and  void  as  against  the  de- 
fendants and  others  of  his  creditors  on  the  ground  that  the 
mortgagor  carried  on  business  in  the  store,  and  dealt  with 
his  stock,  in  the  same  manner,  in  all  respects,  after  the  mort- 
gage was  executed  as  before,  and  to  the  knowledge  and  with 
the  consent  of  the  plaintiff;  that  Strong  did  not  account  to 
the  plaintiff  for  the  proceeds  of  sales  made  from  day  to  day, 
and  it  never  asked  or  demanded  that  he  should ;  that  it  knew 
that  Strong  had  no  means  of  paying  the  current  expenses  of 
the  business  and  supporting  his  family  other  than  from  the 
stock,  and  knowingly  permitted  him  to  sell  and  dispose  of 
the  stock,  and  use  the  proceeds  as  he  pleased  in  paying  store 
and  family  expenses  and  debts  other  than  the  plaintiflfs, 
pursuant  to  an  implied  or  tacit  understanding  to  that  efiFect. 
The  stock  was  sold  under  the  execution  and  judgment. 

The  trial  was  before  the  court  without  a  jury,  the  court 
finding  that  the  allegations  of  the  complaint  were  true;  that 
the  defendants  wrongfully  took  possession  of  the  goods  and 
chattels  described  in  the  chattel  mortgage,  of  the  value  of 
$800;  that  it  was  entitled  to  recover  of  the  defendants  the 
sum  of  $500,  Avith  interest  at  eight  per  cent,  from  February 
24,  1888,  amounting  to  $843.83,  with  costs,  and  judgment 
was  given  accordingly,  from  which  the  defendants  appealed. 

The  defendants  asked  the  court  to  find  in  support  of  their 
contention  substantially  as  stated,  and  that  the  plaintiflf  per- 
mitted Strong  to  remain  in  possession  of  the  mortgaged 
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property,  and  continue  his  business,  after  its  execution,  until 
the  attachment  was  levied,  in  precisely  the  same  manner  as 
he  had  done  before  the  execution  of  the  mortgage,  using  the 
proceeds  to  replenish  the  stock  from  time  to  time,  and  dis- 
posing of  the  balance  of  such  property  as  he  pleased,  pur- 
suant toaji  understandingor  tacit  agreement  between  Strong 
and  the  plain tifif  to  that  effect;  and  that  the  chattel  mort- 
gage was  fraudulent  and  void  as  against  Strong's  creditors, 
including  the  defendants.     These  findings  were  refused. 

It  appears  from  the  evidence  of  Towsley,  the  plaintiflfs 
<;ashier,  that  he  made  Strong  the  $500  loan  February  24, 
1888,  and  took  the  note  and  chattel  mortgage,  as  agent  for 
the  plaintiff.  May  5, 1888,  Joannes  Bros,  and  Weise  &  HoU- 
man  took  the  stock  under  an  attachment,  Sheriff  Golden 
acting  as  officer  in  the  matter,  in  Strong's  store.  During 
the  time  he  was  in  business,  from  July  1,  1887,  to  about 
December  1st,  he  had  seen  Strong  in  the  bank.  He  had  no 
deposit  there,  but  did  have  February  24:th.  His  store  was 
the  next  store  to  the  bank,  about  twenty  feet  from  the  door 
of  the  bank.  The  stock  was  groceries,  crockery,  glassware, 
lamps,  and  fixtures.  Before  making  the  loan,  he  went  into 
the  store,  and  saw  what  he  had  there,  and  went  again  on 
May  3d.  The  stock  looked  the  same  as  it  did  February  23d 
or  24:th,  as  to  quantity  and  quality.  "  I  suppose  he  had  been 
in  possession  of  the  stock  from  February  24:lh  to  May  5th. 
I  knew  he  kept  right  on  in  his  business  just  as  before.  I 
understood  he  was  there  continuing  the  business  the  same 
as  before.  I  knew  he  was  dealing  there  in  business.  I  sup- 
posed he  Avas  paying  expenses.  To  my  knowledge,  he  con- 
tinued dealing  with  this  stock  just  the  same  after  February 
24:th  as  he  did  before.  Don't  know  that  we  had  any  under- 
standing that  he  was  to  add  to  the  stock  he  then  had.  I 
suppose  he  carried  on  his  business  just  as  he  did  before. 
He  rented  the  store  from  Mr.  Eeuter,  the  president  of  the 
plaintiff  bank.    I  paid  no  attention  at  all  to  the  store  after 
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I  took  the  chattel  mortgage,  no  more  than  I  did  before. 
Went  on,  and  let  him  do  as  he  pleased.  Did  not  pay  any 
attention  to  it.  Have  no  positive  recollection  of  buying 
anything  there  between  February  23d  and  May  3d,  but  my 
family  bought,  I  think,  in  April,  1888." 

Jerry  Strong  testified  on  the  part  of  the  defendants  that 
he  executed  the  mortgage  at  the  request  of  Towsley,  plaint- 
iff's cashier,  on  the  stock  of  goods,  February  24,  1888,  and 
was  then  indebted  between  $1,700  and  $1,800.  "I  bought 
goods  from  seven  or  eight  diflferent  parties,  and  was  owing 
at  least  seven  or  eight  diflferent  parties  for  merchandise  when 
the  mortgage  was  given.  After  the  mortgage  was  executed, 
I  continued  the  business  with  the  stock  of  goods  as  I  had 
done  before.  The  business  ran  the  same  as  ever.  The  giv- 
ing of  the  mortgage  made  no  difference  in  the  management 
of  the  business,  and  it  so  continued  up  to  the  time  I  quit 
business.  1  had  no  property  other  than  the  stock  of  goods, 
fixtures,  etc.,  in  my  business,  aside  from  the  household  fur- 
niture and  the  horse  and  delivery  rig,  and  no  other  income 
than  that  which  I  derived  from  my  business  and  the  stock 
of  goods  that  had  been  mortgaged.  With  the  proceeds  of 
the  business  from  day  to  day  I  paid  my  bills  as  fast  as  I 
could,  and  lived,  of  course.  Paid  bills  right  along  that  came 
due  out  of  the  proceeds  of  the  stock  that  I  received  after  tho 
mortgage  was  given.  I  had  a  family  at  the  time,  and  was 
keeping  house.  Part  of  the  proceeds  of  the  business  was 
used  in  the  support  of  my  family.  We  derived  our  support 
from  no  other  source  than  the  proceeds  of  this  business. 
Continued  to  pay  creditors,  support  my  family,  and  pay  the 
expenses  of  the  business  as  I  had  done  before,  and  conducted 
my  business  in  precisely  the  same  manner  as  before  tho  mort- 
gage was  given,  and  as  though  it  had  never  been  executed. 
No  part  of  the  proceeds  of  the  business  was  ever  paid  on  the 
mortgage.  No  portion  of  the  mortgage  has  ever  been  paid. 
Was  never  asked  by  the  bank  or  its  officers,  or  by  the  cash- 
ier, to  pay  any  part  of  the  proceeds  upon  that  liability.    I 
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purchased  new  goods  as  before, —  approximately  between 
$400  and  $500  worth, —  and  they  were  put  in  with  the  others. 
I  don't  know  whether  Mr.  Towsley  was  acquainted  with  my 
financial  condition.  He  never  asked  any  questions.  I  think 
he  knew  this  business  was  my  only  source  of  income.  He 
knew  I  was  not  doing  anything  else.  I  saw  him  every  day, 
and  quite  often  during  the  day  I  was  in  the  bank  and  he  in 
the  store.  We  were  close  neighbors.  From  the  proceeds  of 
the  business  I  bought  drafts  from  the  bank,  subsequent 
to  the  mortgage,  to  pay  bills;  and  I  supposed  he  knew  of  it, 
he  acting  as  cashier.  I  never  deposited  any  money.  Mr. 
Towsley  used  to  be  in  the  store  every  day,  probably  once  or 
twice,  and  knew  how  I  was  managing  the  business.  He 
never  made  any  objection  to  my  disposing  of  the  proceeds 
as  I  pleased.  He  never  said  a  word  about  it.  He  knew  I 
was  receiving  money  for  the  sales,  and  never  made  any  de- 
mand on  me  for  the  sales,  nor  did  he  direct  how  to  dispose 
of  the  money.  When  the  mortgage  was  executed,  neither 
he  nor  any  other  officials  of  the  bank  directed  in  any 
manner  whatever  how  the  proceeds  should  be  disposed  of. 
Q.  Tacitly  understood  that  you  should  go  on  with  the  busi- 
ness as  before?  A.  I  suppose  so,  there  was  nothing  said. 
.  .  .  Peter  Reuter,  the  president,  dealt  with  me  after  the 
mortgage  was  executed  and  before,  and  paid  me  the  money 
on  his  bills  after  the  execution  of  the  mortgage  the  same  as 
before.  He  was  there  in  the  store  when  I  was  making  sales 
and  receiving  money,  but  did  not  direct  how  the  proceeds 
should  be  disposed  of.  I  suppose  he  knew,  in  a  general  way, 
about  m}'^  financial  affairs.  He  could  see.  That  is  about  all. 
I  rented  a  house,  and  kept  house,  and  clothed  my  family; 
and  all  this  came  out  of  the  business  up  to  the  time  of  the 
attachment." 

There  was  other  evidence  tending  to  prove  the  facts  relied 
on  by  the  defendants. 

In  rebuttal  Mr.  Towsley  testified  that  when  the  loan  was 
made  to  Strong  he  knew  nothing  of  his  financial  condition; 
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that  the  loan  was  put  to  Strong's  credit,  and  checked  out 
by  him  in  buying  drafts;  that  he  had  no  recollection  of 
being  in  the  store  but  once.  Mr.  Eeuter,  the  president,  also 
testified  that  he  did  not  know  anything  about  Strong's  finan- 
cial affairs  on  February  24,  1888,  or  between  that  date  and 
May  3d;  that  he  never  owed  him  or  paid  him  any  bills;  and 
■during  the  time  Strong  was  conducting  his  business  he  (wit- 
ness) was  out  of  town  most  of  the  time;  that  he  could  see 
goods  there,  and,  so  far  as  he  knew,  it  was  the  same  one 
time  as  another. 

For  the  appellants  there  was  a  brief  by  Greene^  Vroman 
(6  Fairchildy  and  oral  argument  by  C.  E.  Vroman,  They 
contended,  inter  alia^  that  the  only  inference  to  be  drawn 
from  the  evidence  was  that  there  was  a  tacit  or  implied 
agreement  that  the  mortgagor  should  deal  with  the  goods 
and  continue  the  business  after  the  mortgage  in  the  same 
manner  as  before,  applying  the  proceeds  to  the  pa3'^ment  of 
his  personal  expenses.  The  mortgage  was  therefore  void 
as  to  creditors  of  the  mortgagor.  Place  v.  Langworthy^  13 
Wis.  629;  Steinart  v.  Deuster^  23  id.  136;  Anderson  v.  Pair 
tersonj  64  id.  557;  Baryiet  v,  Fergus^  51  111.  352;  Rosenthal 
<v.  Vernon,  79  Wis.  248;  Potts  v.  Hart,  99  K  Y.  168;  Gamr 
gen  v,  Hachemeister,  114  id.  566,  571 ;  Griswold  v.  Sheldon^ 
4  id.  581,  588;  Southard  v.  Benner,  72  id.  424,  429;  Wilson 
V.  Volghty  9  Colo.  614;  First  Nat  Bank  v.  Wittich,  33  Fla. 
681 ;  Standard  Imp,  Co,  v,  Schultz,  45  Kan.  52 ;  Broxon  v. 
Barber,  47  id.  527;  Wile  v.  Butler,  4  Colo.  App.  154;  Put- 
nam V,  Osgood,  51  N,  H.  192,  208;  Iluschle  v,  Morris,  131 
111.  587;  Simmons  v,  Jenlcins,  76  id.  479,  483;  Goodheartv. 
Johnson,  88  id.  58,  61;  Smith  v,  Epley,  55  Kan.  71;  Joseph 
M.  Ilayes  Woolen  Co.  v,  Gallagher,  58  Minn.  502 ;  Tallon  v. 
EUison,  3  Neb.  73;  Martin-Perrin  M,  Co,  v,  Perkiris,  63 
Mo.  App.  310;  Blakeslee  v,  Eossman,  43  Wis.  116, 123;  Mer^ 
chants  ds  M.  8,  Bank  v,  Loveland,  84  id.  611. 

G.  n,  Dawson,  for  the  respondent. 
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PiNNEY,  J.  The  conclusive  inference  from  the  facts  testi- 
fied to  by  the  witnesses  is  that  there  was  an  implied  or  tacit 
agreement  or  understanding  that  the  mortgagor  was  to  be 
at  liberty  to  use,  sell,  and  dispose  of  the  mortgaged  prop- 
erty, and  apply  the  proceeds  to  his  own  use,  in  like  manner 
as  before,  and  as  if  they  had  not  been  mortgaged  to  the 
bank.  It  is  evident  that  the  plaintiff  knew,  or  had  the  ready 
means  of  knowledge,  of  the  manner  in  which  Strong  was 
dealing  with  the  mortgaged  property.  Strong's  store  and 
the  stock  of  goods,  which  was  not  large,  was  next  door, 
and  within  twenty  feet  of  the  entrance  of  the  bank.  No  ob- 
jection was  made  on  the  part  of  the  plaintiff  to  his  course  of 
proceeding,  and  no  effort  was  made  to  show  that  the  prop- 
erty or  its  proceeds  was  applied  to  the  payment  of  the  mort- 
gage debt.  The  evidence  was  very  cogent  and  convincing 
that  the  mortgage  was  given  with  the  understanding  men- 
tioned, and  there  was  no  fair  or  adequate  explanation  offered 
of  the  transaction  consistent  with  the  integrity  and  validity 
of  the  mortgage.  As  said  in  Anderson  v.  Patterson^  64  Wis. 
569:  "That  the  inevitable  tendency  and  effect  of  a  mort- 
'  gage,  fair  and  valid  on  its  face,  but  void  because  of  some  ex- 
trinsic or  secret  infirmity,  must  be  to  hinder  and  delay  the 
creditors  of  the  mortgagor  in  the  collection  of  their  debts, 
is  perfectly  obvious,  and  the  parties  cannot  be  heard  to  say 
that  they  did  not  intend  that  such  effect  should  result  from 
their  actions.  .  .  .  When  property  is  mortgaged  to  one 
creditor  to  secure  his  demand,  good  faith  to  other  creditors 
of  the  mortgagor  requires  that,  if  the  same  is  sold,  the  pro- 
ceeds shall  be  applied  to  the  payment  of  the  mortgage  debt." 
The  case  of  Anderson  v.  Patter son^sxipra^  and  cases  there  cited^ 
are  decisive.  We  must  hold  that  the  chattel  mortgage  relied 
on  by  the  plaintiff  is  fraudulent  and  void,  and  the  trial  court 
should  have  given  judgment  for  the  defendants  accordingly. 
By  the  Court. —  The  judgment  of  the  circuit  court  is  re^ 
versed,  and  the  cause  remanded  with  directions  to  enter 
judgment  in  favor  of  the  defendants. 
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Stttes,  Guardian,  Appellant,  vs.  Thompson  and  another,  Re- 
spondents. 

December  IS,  1897  ~~  January  11, 1898. 

Pleading:  Assumption  of  mortgage  debt  by  grantees:  Nature  of  liability, 

1.  A  complaint  alleging  that,  as  part  of  the  consideration  paid  for 

mortgaged  premises,  the  defendants,  in  the  deed  conveying  the 
premises  to  them,  expressly  assumed  and  agreed  to  pay  a  portion 
of  the  mortgage  debt,  is  held  sufficient  to  charge  the  defendants 
with  personal  liability.  Whether  the  defendants  knew  of  and 
assented  to  that  provision  in  the  deed  is  a  mere  matter  of  proof, 
and  therefore  need  not  be  pleaded. 

2.  A  purchaser  of  mortgaged  premises,  who  assumes  and  agrees  to  pay 

the  mortgage  debt  as  part  of  the  consideration,  is  liable  as  a 
principal  and  not  as  a  surety;  and  his  liability  may  be  enforced 
without  foreclosure  of  the  mortgage.  Palmeter  v,  Carey,  63  Wis, 
426,  limited  and  explained. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Beversed. 

The  action  is  to  recover  the  amount  of  one  half  of  two 
promissory  notes  executed  by  one  Henry  O.  Elsroad  to  the 
plaintiff,  which  were  secured  by  a  mortgage  upon  land. 
Elsroad  sold  a  part  of  the  lands  which  were  subject  to  the 
mortgage  to  the  defendants,  who  assumed  and  agreed  to 
pay  one  half  of  the  mortgage  debt,  as  a  part  of  the  consid- 
eration to  be  paid  by  them  for  the  land.  The  allegation  of 
the  complaint  is  that,  "as  part  of  the  consideration  and  pur- 
chase price  of  said  premises,  .  .  .  the  said  defendants 
Thompson  dinAEay^hart^in  the  deed  conveying  the  said  prem- 
ises to  them,  expressly  assumed  and  agreed  to  pay  one  half 
of  •  .  .  the  said  notes  and  mortgage."  There  is  a  de- 
mand for  judgment  for  the  amount  of  one  half  of  the  notes. 
There  was  a  general  demurrer,  which  was  sustained,  and  the 
plaintiff  appeals  from  a  judgment  dismissing  the  action  with 
costs. 
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The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Michael  S.  Bright^  and  for  the  respondents  on  that  of  T.  Z* 
Mcintosh. 

Newman,  J.  Two  reasons  are  urged  in  support  of  the 
demurrer:  (1)  That  the  complaint  fails  to  allege  that  the  re- 
spondents knew  that  a  clause  whereby  they  assumed  and 
agreed  to  pay  the  mortgage  was  contained  in  the  convey- 
ance of  the  lands  to  them,  and  that  they  assented  to  it;  and 
{2)  that  the  respondents  are  not  liable  on  the  promise  alleged, 
as  principal  debtors,  but  as  sureties,  only,  for  such  deficiency 
as  may  remain  after  the  application  of  the  mortgaged  prem- 
ises to  the  payment  of  the  mortgage  debt. 

1.  It  is  not  the  oifico  of  a  complaint  to  allege  merely  evi- 
dential facts.  Issuable  facts  only  are  to  be  alleged.  The 
issuable  fact  which  constitutes  the  appellant's  cause  of  ac- 
tion is  that  the  respondents  assumed  one  half  of  the  mort- 
gage debt,  as  a  part  of  the  consideration  to  be  paid  by  them 
for  the  mortgaged  premises.  It  would  be  competent  under 
such  an  allegation  to  show,  in  proof  of  the  fact,  either  that 
the  respondents  had  accepted  a  deed  of  the  premises  which 
contained  a  provision  to  that  efifect,  or  that  they  had  prom- 
ised orally  to  pay  it.  Bishop  v.  Douglass,  25  Wis.  696 ;  Jones, 
Mortgages,  §  752;  Morgan  v.  South  Milwaukee  Lake  View 
Co.  97  Wis.  275.  It  is  enough  to  prove  the  substance  of  the 
issue.  It  does  no  injury,  if,  in  some  detail  merely,  there  is 
variance.  McNally  v.  McAndrew,  ante,  p.  62.  The  fact  to 
be  alleged  and  proved  is  the  assumption  of  the  mortgage 
debt.  Whether  the  respondents  knew  of,  and  assented  to, 
the  provision  in  the  deed,  is  a  mere  detail  of  the  proof  by 
which  it  shall  be  attempted  to  show  that  they  assumed  the 
mortgage  debt.  The  allegation  is  sufficient  as  matter  of 
pleading. 

2.  AVhether  the  respondents  are  liable  as  principal  debtors, 
or  only  as  sureties,  is  not  doubtful  on  well-established  prin- 
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ciples.  It  is  well  settled  by  a  long  line  of  decisions,  in  this 
state  and  elsewhere,  that  the  person  who  engages  with  an- 
other, on  a  suflScient  consideration,  to  do  some  act  for  the 
benefit  of  some  third  person,  is  liable  to  the  latter  in  an  ac- 
tion for  a  breach  of  that  engagement.  The  rule  is  of  general 
application.  It  applies  equally  to  specialties  and  to  simple- 
contract  engagements ;  to  written  and  to  oral  promises.  Bm- 
sett  V.  Hughes^  43  Wis.  .319;  Houghton  v.  2Iilhurn^  54  Wis. 
554;  Grant  v.  Diebold  S.  &  Z.  Co.  77  Wis.  72;  Larson  v. 
CooJc^  85  Wis.  564;  Enos  v.  Sanger^  96  Wis.  150;  Morgan  v. 
South  Mihcaukee  Lake  View  Co,  97  Wis.  275.  The  case  where 
the  grantee  of  mortgaged  premises  assumes  the  mortgage 
debt  constitutes  no  exception  to  the  rule.  His  liability  rests 
on  the  rule,  and  is  a  logical  consequence  of  the  rule  itself. 
£7W8  V,  Sanger^  supra.  His  liability  is  determined  by  the 
terms  of  his  undertaking.  If  he  takes  the  mortgaged  prem- 
ises simply  subject  to  the  mortgage  debt,  the  premises  are 
the  primary  fund  for  its  payment.  If  he  undertakes  to  pay 
the  debt,  he  is  liable  for  it  as  for  his  own  debt.  His  under- 
taking in  that  case  is  absolute,  to  pay  the  whole  debt,  not 
limited  to  the  payment  of  a  contingent  deficiency.  He  takes 
the  place  of  the  original  debtor,  and  makes  the  debt  his 
own.  He  is  liable  for  it  in  the  same  manner  and  to  the 
same  extent  as  the  original  debtor  was  liable  for  it.  His  is 
the  primary  liability.  As  between  himself  and  the  orig- 
inal debtor,  he  becomes  the  primary  debtor,  and  the  original 
debtor  becomes  his  surety.  He,  the  same  as  the  original 
debtor,  is  liable  to  a  personal  action  for  the  recovery  of  the 
debt,  without  foreclosure  of  the  mortgage.  All  this  is  the 
plain,  logical  consequence  of  the  rule  itself.  Jones,  Mort- 
gages, §§  758,  759,  762,  and  the  cases  cited ;  also,  cases  cited 
in  notes,  Boone  v.  Clark  (111.  Sup.),  5  L.  K.  A.  279;  Giford 
V.  Corrigan  (N.  Y.  App.),  6  L.  E.  A.  610;  Bice  v.  Sanders 
(Mass.),  8  L.  R.  A.  315;  Jefferson  v.  Asch  (Minn.),  25  L.  R.  A. 
275;  Hare  v.  Murphy  (Neb.),  29  L.  R.  A.  851 ;  3  Am.  &  Eng. 
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Ency.  of  Law,  cases  cited  in  notes  on  page  866;  15  Am.  & 
Eng.  Ency.  of  Law,  832  et  seq.^  and  cases  cited.  The  respond- 
ents are  liable  in  an  action  on  their  promise  to  pay  the  debt, 
the  same  as  the  original  debtor  would  be. 

Palmeter  v.  Carey^  63  Wis.  426,  is  cited  as  holding  that 
the  liability  of  the  respondents  is  not  primary,  but  as  sure- 
ties, only,  for  a  possible  deficiency.  And  indeed  some  things 
are  said  in  that  opinion  which  seem  .to  give  countenance  to 
that  contention.  But  really  no  such  question  was  involved 
or  decided  in  that  case.  The  question  there  related  to  the 
construction  of  sec.  3156,  R.  S.  1878.  It  was  a  question  of 
practice,  merely.  It  was  whether,  under  that  section,  judg- 
ment for  a  deficiency  in  a  foreclosure  action  could  properly 
go  against  a  purchaser  of  the  mortgaged  premises,  who  had 
assumed  the  payment  of  the  mortgage  debt  as  a  part  of  the 
consideration  of  his  purchase,  or  whether  recovery  against 
him  must  be  by  a  separate  action  at  law.  It  was  not 
claimed,  nor  in  issue,  in  that  action,  that  the  grantee  of  the 
mortgaged  premises,  who  had  assumed  the  mortgage  debt, 
was  liable  otherwise  than  for  a  deficiency.  That  was  all 
that  the  mortgagee  claimed,  and  the  grantee  did  not  deny 
liability  to  that  extent.  He  simply  contested  his  liability 
to  a  judgment  for  a  deficiency  in  the  foreclosure  action. 
His  contention  was  that  he  could  be  made  liable  only  in  an 
action  at  law  after  the  deficiency  had  been  ascertained. 
The  court  deemed  that  the  statute  had  been  enacted  to 
avoid  the  necessity  of  such  circuity  of  action.  The  case  did 
not  call  for  a  consideration  of  the  question  involved  here. 
The  court  was  not  called  upon  to  give  careful  or  final  con- 
sideration to  a  proposition  which  was  neither  affirmed  by 
the  respondent  nor  denied  by  the  appellant.  The  decision 
is  not  in  conflict  with  what  is  decided  here.  It  is  not  au- 
thority beyond  the  point  in  issue  and  decided. 

By  the  Court, —  The  judgment  of  the  superior  court  of 
Douglas  county  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 
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Walsh,  Plaintiflf  in  error  and  Eespondent,  vs.  Timlin,  De- 
fendant in  error  and  Appellant. 

December  16, 1897 — January  11,  1898. 

Justices'  courts:  Fees  of  garnishee. 

Sec.  8781,  R  a  1878  (providing  that  "in  actions  against  a  garnishee, 
^the  person  summoned  to  answer  shaU  be  entitled  to  receive  the 
same  fees  for  travel  and  attendance  as  a  witness,  and  he  shall  not 
be  bound  to  appear  or  answer  unless  his  fees  for  travel  and  one 
day's  attendance  shall  be  first  paid  "),  construed  in  connection 
with  sec.  3778  (providing  that  **  if  any  witness  shall  attend  upon 
two  or  more  cases  in  the  same  day  before  the  same  justice's  court," 
he  shall  receive  pay  as  in  one  case  only),  requires  but  one  attend- 
ance fee  and  one  traveling  fee  to  be  paid  to  a  person  to  require 
him  to  appear  and  answer  as  a  garnishee  in  several  actions  brought 
by  the  same  plaintiff  against  him,  returnable  at  the  same  time  and 
place  before  the  same  justice. 

Appeal  from  a  judgment  of  the  superior  court  of  Doug- 
las county:  Charles  Smith,  Judge.     lieversed. 

This  was  a  garnishee  action  commenced  in  justice's  court. 
Everything  was  done  requisite  to  give  the  justice  jurisdic- 
tion, unless  there  was  a  failure  in  that  regard  by  reason  of 
no  traveling  fees  or  fees  for  attendance  having  been  paid  to 
the  garnishee  defendant.  There  was  another  garnishee 
action  commenced  by  the  same  plaintiflf  against  the  same 
garnishee  defendant,  returnable  at  the  same  place  and  hour 
before  the  same  justice,  in  which  all  the  requisites  of  the 
statute  were  complied  with,  necessary  to  confer  jurisdiction 
so  as  to  require  the  garnishee  to  appear  and  answer.  The 
garnishee  defendant  appeared  and  answered  in  the  action 
in  which  his  fees  had  been  paid,  but  refused  to  appear  or 
answer  in  the  other  action.  On  its  being  made  to  appear 
that  the  fees  were  paid  in  one  action,  the  justice  proceeded 
to  enter  judgment  in  this  action  as  in  case  of  default.  There- 
after such  proceedings  were  duly  had  that  the  cause  was  re- 
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moved  to  the  superior  court  by  writ  of  certioraH^  and  upon 
the  hearing  there  had  the  judgment  was  reversed  for  want 
of  jurisdiction  to  enter  it,  because  of  the  failure  to  pay  the 
garnishee  defendant  his  fees  for  travel  and  attendance,  as 
required  by  statute.  Judgment  was  entered  accordingly  in 
the  superior  court  in  favor  of  the  plaintiflf  in  error,  the  gar- 
nishee defendant,  WaUh^  and  against  the  defendant  in  error, 
the  plaintiff,  Timlin^  for  costs.  From  that  judgment  Timlin 
appealed  to  this  court,  having  first  obtained  a  certificate  from 
the  judge  of  the  superior  court,  containing  a  statement  of  the 
facts  and  the  other  requisites  necessary  to  such  an  appeal. 

The  questions  of  law  stated,  upon  which  the  decision  of 
this  court  is  required,  is  whether  the  payment  of  fees  to  the 
garnishee  defendant  in  this  action  was  necessary  to  give  the 
justice  jurisdiction  to  require  the  garnishee  defendant  to 
appear  and  answer,  or  to  proceed  against  him  as  in  case  of 
default  for  failure  so  to  do. 

The  cause  was  submitted  for  the  appellant  on  the  briefs 
of  ir.  E,  Uoehle  and  ./.  P.  Geiser. 

For  the  respondent  there  was  a  brief  by  W.  M.  Steele  and 
A.  T.  Eoch^  and  oral  argument  by  Mr,  Each. 

Marshall,  J.  Sec.  37S1,  E.  S.  1878,  provides  that  "in  ac- 
tions against  a  garnishee,  the  person  summoned  to  answer 
shall  be  entitled  to  receive  the  same  fees  for  travel  and  at- 
tendance as  a  witness,  and  he  shall  not  be  bound  to  appear 
or  answer  unless  his  fees  for  travel  and  one  day's  attendance 
shall  be  first  paid,"  etc.  Sec.  3778,  R.  S.  1878,  in  regard  to 
witnesses'  fees  in  justice  court,  provides  that,  "if  any  wit- 
ness shall  attend  upon  two  or  more  cases  in  the  same  day 
before  the  same  justice's  court,"  he  shall  receive  pay  as  in 
one  case  only,  to  be  apportioned  between  such  cases.  Sec. 
4067,  R.  S.  1878,  in  regard  to  fees  of  witnesses  in  courts  of 
record,  provides  substantially  the  same.  Such  sections  must 
be  construed  together.     Such,  it  is  considered,  was  the  mani- 
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fest  legislative  intent.  So  construed,  sec.  3781,  R.  S.  1878, 
requires  but  one  attendance  fee  and  one  traveling  fee  to  be 
paid  to  a  person  to  require  him  to  appear  and  answer  as  a 
garnishee  in  several  cases  brought  by  the  same  plaintiff 
against  him,  returnable  at  the  same  time  and  place  before 
the  same  justice.  That  is  in  accordance  with  the  decision 
of  the  justice  in  this  case,  which  was  reversed  by  the  supe- 
rior court. 

It  follows  from  the  foregoing  that  the  question  certified 
by  the  trial  court,  on  which  the  decision  of  this  court  is  re- 
quired, must  be  answered  in  favor  of  the  appellant,  and  the 
judgment  appealed  from  reversed. 

By  the  Court —  So  ordered ;  and  the  cause  is  remanded 
to  the  superior  court  of  Douglas  county  with  directions  to 
affirm  the  judgment  of  the  justice. 


MoCann  and  another.  Respondents,  vs.  Doherty,  Appellant. 

December  16,  1897  —  January  11, 1S98, 

Practice:  Issue  for  jury:  Stipulation:  Logs  and  timber:  Impeaching 

scale:  Appeal, 

1.  In  an  action  to  recover  a  balance  alleged  to  be  due  on  a  logging 

contract  which  provided  for  a  scale  to  be  made  by  a  scaler  to  be 
agreed  upon  between  the  parties,  a  stipulation  that  the  only  ques- 
tion to  be  submitted  to  the  jury  should  be  as  to  the  amount  of 
logs  put  in  under  the  contract  eliminated  from  the  case  aU  other 
questions  which  would  otherwise  have  been  for  the  jury, —  in- 
cluding the  question  whether  the  parties  agreed  upon  a  person 
whose  scale  was  disputed  as  the  scaler  under  the  contract 

2.  The  evidence  in  such  a  case  is  held  sufficient  to  sustain  a  finding  of 

the  jury  that  the  quantity  of  logs  banked  under  the  contract  ex- 
ceeded the  scale  made  at  the  time  they  were  banked. 
8.  The  objection  that  the  finding  of  the  jury  as  to  the  quantity  of 
logs  put  in  under  the  contract  was  in  excess  of  the  amount  claimed 
in  the  complaint  cannot  be  raised  for  the  first  time  in  this  court. 


Digitized  by 


Google 


536  SUPREME  COURT  OF  WISCONSIN.  [98 

McCann  an4  another  ts.  Doherty. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  R.  D.  Marshall,  Circuit  Judge.     Affirmed. 

October  6,  1892,  the  plaintiffs  and  the  defendant  entered 
into  an  agreement  in  writing  wherein  and  whereby  the 
plaintiffs  agreed  to  cut,  log,  and  bank,  in  a  good  and  work- 
manlike manner,  on  the  Brule  river,  all  the  pine  on  the 
lands  described,  and  the  defendant  therein  agreed  to  pay 
them  therefor  $3.75  per  thousand  feet,  as  follows:  $3  when 
delivered  on  the  bank  of  the  river,  and  the  balance  June  1, 
1893;  the  settlement  to  be  made  as  per  scale  of  logs  to  be 
made  by  a  scaler  agreed  upon  and  paid  by  both  parties 
equally.  This  action  was  commenced  May  2,  1893,  to  re- 
cover $1,228.02,  and  interest  from  March  20,  1893,  as  the 
balance  due  on  the  first  payment  of  $3  per  thousand  for 
5,469,060  feet  of  the  logs  so  delivered  on  the  bank  of  the 
river.  The  answer  admitted  that  5,062,880  feet  had  been 
delivered,  but  denied  that  there  had  been  any  more  deliv- 
ered, and  also  pleaded  a  counterclaim. 

Juno  24, 1893,  the  plaintiffs  commenced  a  second  action  to 
recover  the  seventy-five  cents  per  thousand  feet,  which,  by 
the  terms  of  the  contract,  became  due  June  1, 1893,  amount- 
ing to  $4,132.93.  The  pleadings  in  such  second  action  are 
substantially  the  same  as  in  the  first,  save  that  the  balance 
claimed  to  be  due  by  the  plaintiffs  was  the  amount  stated, 
and  to  which  the  defendant  made  no  claim  of  payment. 

Such  issues  in  the  two  actions  having  been  joined,  and 
such  actions  having  been  consolidated  into  one  action  by 
stipulation  of  the  parties  and  the  order  of  the  court,  and 
after  hearing  the  evidence  and  the  arguments  of  the  attor- 
neys for  the  respective  parties,  the  parties  agreed  that  the 
following  question,  and  no  other  question,  should  be  sub- 
mitted to  the  jury,  to  wit :  "  What  amount  of  logs  did  plaint- 
iffs put  in  under  the  contract?"  To  that  question  the  jury 
answered,  "5,510,597  feet." 

Thereupon  the  court  found  from  the  uncontradicted  ovi- 


Digitized  by 


Google 


"Wis.]  JANUAET  TERM,  1898.  337 

McCann  and  another  vs.  Doherty. 

dence:  (1)  That  plaintiffs  bark-marked,  at  defendant's  re- 
<juest,  at  least  5,000,000  feet  of  logs,  and  that  the  reasonable 
value  of  the  work  of  doing  such  bark-marking  was  $150,  no 
part  of  which  has  been  paid  to  the  plaintiffs.  (2)  That  at 
the  commencement  of  the  first  action  there  was  due  to  the 
defendant  from  the  plaintiffs  on  account  of  the  matters  set 
up  in  the  counterclaim  in  the  answer  in  such  first  action 
the  sum  of  $413.25 ;  that  prior  to  the  commencement  of  the 
last  action  there  had  become  due  to  the  plaintiffs  for  putting 
in  said  logs  the  sum  of  $16,531.79,  being  the  first  payment 
under  the  logging  contract  which  so  became  due  March  20, 
1893;  and  that  the  defendant  paid  on  such  amount  before 
the  commencement  of  this  action  the  sum  of  $15,351.96. 
(3)  That,  after  deducting  the  offsets  from  the  amount  due 
to  plaintiffs  as  aforesaid,  there  remained  due  the  plaintiffs 
at  the  time  of  the  commencement  of  the  first  action  $916.53, 
and  interest  thereon  from  March  20,  1893,  at  'the  rate  of  six 
per  cent,  per  annum.  (4)  That  after  the  commencement  of 
the  first  action,  and  before  the  commencement  of  the  second 
action,  the  sura  of  $4,132.93,  and  interest  thereon  from  Juno 
1, 1893,  became  due,  as  and  for  the  last  payment  for  putting 
in  said  logs,  no  part  of  which  has  been  paid.  (5)  That  the 
plaintiffs  would  be  entitled  to  a  lien  upon  the  logs  put  in  by 
them  for  the  amount  due  them  as  aforesaid,  as  prayed  for 
in  the  complaint,  were  it  not  for  the  fact  that  after  the  com- 
mencement of  the  action  the  defendant  gave  bonds  and  secu- 
rity in  place  of  the  lien, —  it  being  intended  that  resort  should 
be  had  to  the  bond,  as  security,  instead  of  the  logs. 

As  conclusions  of  law  the  court  found  that  the  work  of 
bark-marking  the  logs  was  not  included  in  the  work  of  put- 
ting in  the  logs  under  the  written  contract  mentioned,  and 
that  the  plaintiffs  are  entitled  to  a  credit  of  $150  for  doing 
that  work,  which  sum  is  allowed  to  them  in  above  third  find- 
ing. Accordingly  the  court  ordered  that  judgment  be  en- 
tered in  favor  of  the  plaintiffs  and  against  the  defendant  for 
Vou  98—22 
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$916.53,  and  interest  thereon  at  six  per  cent,  from  March  20, 
1893,  as  and  for  the  amount  due  them  over  and  above  all 
setoffs,  and  recoverable  in  the  first  action  mentioned,  and 
for  $4,132.95,and  interest  thereon  at  six  per  cent,  from  June 
1,  1893,  as  and  for  the  amount  they  are  entitled  to  recover 
in  the  second  action  mentioned;  and  that  judgment  also  be 
rendered  in  the  plaintiflfs'  favor  for  their  costs  and  disburse- 
ments, as  the  same  may  be  taxed  and  allowed  by  the  clerk. 

From  the  judgment  entered  thereon  accordingly,  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  LamoreuXy  Shea  <& 
Wrightj  and  oral  argument  by  O.  A.  Lamoreux  and  TT.  F. 
Shea, 

For  the  respondents  there  were  separate  briefs  by  O^Keefe 
ds  Cope7nan^  attorneys,  and  Gleason  <&  Sleight  and  Edgar 
Foster^  of  counsel,  and  oral  argument  by  Richard  Sleight^ 
Mr.  Foster^  and  M.  S.  Diidgeon. 

Cassodat,  C.  J.  It  is  undisputed  that  the  plaintiflfs  com- 
menced the  work  of  cutting  and  banking  the  logs  under  the 
contract  soon  after  it  was  made;  that  Gallagher  commenced 
scaling  the  logs  so  cut  and  banked  December  15,  1892,  and 
continued  such  scaling  until  February  27, 1893;  that  during 
that  time  he  had  scaled,  according  to  his  count  and  measure- 
ment, 28,578  logs,  containing  3,801,330  feet;  that  the  bal- 
ance of  the  logs  cut  and  banked  by  the  plaintiffs  under  the 
contract  were  scaled  by  Wallace  Stevens,  and  they  con- 
tained 1,261,550  feet, —  making  in  all,  with  those  scaled  by 
Gallagher,  according  to  Gallagher's  scale,  5,062,880  feet, 
being  the  amount  admitted  in  the  answer.  The  plaintiffs 
allege  in  their  complaint  that  Gallagher,  either  by  mistake 
or  with  wilful  intent  to  cheat  and  defraud  the  plaintiffs,  er- 
roneously scaled  such  logs,  and  rendered  an  account  thereof 
below  the  true,  honest,  and  just  amount  thereof,  to  the  ex- 
tent of  eleven  per  cent,  less  than  the  actual  and  true  scale. 
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It  is  contended  on  the  part  of  the  plaintiffs  that  no  scaler 
was  agreed  upon  as  prescribed  in  the  contract,  but  that  at 
the  suggestion  of  the  defendant  the  plaintiffs  consented  to 
allow  Gallagher  to  scale  on  trial,  with  the  understanding 
that  either  party  was  at  liberty  to  object  in  case  of  dissatis- 
faction. After  Gallagher  had  been  scaling  the  logs  for  two 
or  three  weeks,  the  plaintiffs  claim,  they  became  suspicious, 
and  so  tested  130  or  140  logs,  and  compared  the  same  with 
Gallagher's  scale,  and  found  them  to  be  about  fourteen  per 
cent,  short,  and  informed  the  defendant  of  the  fact.  A  con- 
siderable negotiation  in  respect  to  getting  another  scaler 
followed,  until  February  21,  1893,  when  the  plaintiffs  se- 
cured the  district  scaler  to  make  a  test  of  the  accuracy  of 
the  scale  so  made  by  Gallagher.  The  test  was  made  by 
scaling  710  logs  taken  promiscuously  from  different  rolls, 
and  they  were  found  to  contain  21,720  feet  more  than  rep- 
resented by  Gallagher's  measurement. 

It  was  contended  by  counsel  on  the  argument  that,  even 
if  such  shortage  existed  as  to  the  710  so  rescaled,  yet  it  did 
not  follow  that  there  would  be  a  corresponding  shortage  on 
the  27,868  logs  which  were  not  rescaled;  and  some  of  us 
were  impressed  with  such  argument.  But  upon  careful  con- 
sideration we  are  forced  to  the  conclusion  that  the  verdict 
does  not  rest  wholly  upon  such  test.  On  the  contrary,  there 
was  a  number  of  other  tests,  and  there  was  evidence  tend- 
ing directly  to  impeach  the  good  faith  of  Gallagher's  scale. 
The  evidence  of  such  tests  was  admissible.  In  fact,  no  ob- 
jection appears  to  have  been  made  to  its  admission.  After 
being  banked,  the  logs  passed  into  the  possession  of  the  de- 
fendant, so  as  to  render  complete  remeasurement  by  the 
plaintiffs  very  difficult,  if  not  impossible.  By  the  agreement 
of  the  parties,  the  only  question  for  the  jury  to  determine 
was  as  to  the  amount  of  logs  the  plaintiffs  put  in  under  the 
contract.  This  eliminated  from  the  case  all  other  issues 
which  would  otherwise  have  been  determined  by  the  jury, — 
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including  the  question  whether  the  parties  agreed  upon  Gal- 
lagher as  the  scaler  under  the  contract. 

The  charge  of  the  court  is  not  in  the  record.  We  must 
assume,  therefore,  not  only  that  it  was  without  error,  but 
that  it  covered  every  phase  of  the  case  and  every  fact  which 
had  any  bearing  upon  the  amount  of  logs  the  plaintiffs  put 
in  under  the  contract.  In  other  words,  the  party  alleging 
error  has  the  burden  of  showing  error.  The  court  refused 
to  set  aside  the  verdict  and  substitute  for  the  quantity  of 
logs  so  found  by  the  jury  the  quantity  admitted  in  the  de- 
fendant's answer.  The  court  also  refused  to  set  aside  the 
finding  of  the  jury  and  grant  a  new  trial.  Upon  the  whole 
record,  we  cannot  say  that  such  ruling  was  an  abuse  of  dis- 
cretion, nor  that  the  evidence  is  insufficient  to  support  the 
finding  of  the  jury.  As  the  record  stands,  the  plaintiffs  are 
entitled  to  have  the  case  regarded  in  the  light  most  favor- 
able for  sustaining  the  finding  of  the  jury. 

It  is  true,  such  finding  is  for  the  amount  of  40,937  feet  in 
excess  of  what  is  alleged  in  the  complaint;  but  it  was  not 
brought  to  the  attention  of  the  trial  court,  and  no  ruling 
was  made  upon  it,  and  no  exception  is  taken  on  that  ground. 
Such  an  objection  cannot  be  properly  raised  in  this  court 
for  the  first  time. 

The  court  properly  held  the  defendant  liable  for  the  bark- 
marking. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

Makshallj  J.,  took  no  part. 
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French,  PlaintiflP  in  error,  vs.  The  State,  Defendant  in  error. 

December  16, 1897 — January  11, 1898. 

Criminal  law  and  practice:  Drawing  jurors:  Error,  when  cured:  Bill  of 

exceptions, 

1.  In  a  criminal  case,  error  in  ordering  the  drawing  of  additional  names 

from  the  supervisors*  lists  under  ch.  126,  Laws  of  1895,  when  the 
•  regular  panel  was  full,  is  held  to  have  been  cured,  where,  be- 
fore the  jury  was  completed,  the  court  sustained  the  defendant's 
objection  to  the  special  jurymen  so  drawn,  and  discharged  them, 
and  directed  the  sheriff  to  summon  additional  jurymen  from  the 
body  of  the  county  as  provided  by  sec.  2538,  R.  S.  1878,  from  whom, 
in  addition  to  the  regular  panel,  the  jury  was  finally  completed. 

2.  No  question  as  to  the  regularity  of  the  jury  in  a  criminal  case  is 

available  on  writ  of  error,  where  no  objection  of  any  kind  was 
made  to  it  in  the  trial  court. 
8.  The  action  of  the  trial  court  in  a  criminal  case  in  permitting  the 
testimony  of  a  witness  on  a  former  trial  to  be  read  in  evidence,  in 
pursuance  of  an  oral  stipulation  between  the  attorneys  but  against 
the  objection  of  the  defendant  himself,  cannot  be  reviewed  on 
writ  of  error,  unless  such  testimony  is  preserved  in  the  bill  of  ex- 
ceptions. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Ash- 
land county:  John  K.  Pabish,  Circuit  Judge.     Affirmed. 

Willis  V.  SilverthorTiy  for  the  plaintifif  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  Geo.  H, 
McCloudy  district  attorney,  and  R.  Sleight^  and  a  separate 
brief  and  oral  argument  by  John  L,  Erdally  first  assistant 
attorney  general. 

WiNSLow,  J.  The  plaintiff  in' error  was  convicted  of  mur- 
der in  the  second  degree  at  the  September,  1896,  term  of  the 
circuit  court  for  Ashland  county,  and  prosecutes  his  writ  of 
error.  Two  former  convictions  have  been  reversed  by  this 
court.  85  Wis.  400;  93  Wis.  325.  The  facts  of  the  homi- 
cide will  be  found  fully  stated  in  the  opinion  upon  the  second 
reversal,  and  no  further  statement  is  now  necessary. 
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A  special  plea  of  insanity  was  interposed  and  tried,  result- 
ing in  a  disagreement  and  discharge  of  the  jury,  whereupon 
the  plaintiff  in  error  was  tried  upon  the  plea  of  not  guilty, 
and  convicted.  It  is  contended  that  the  judgment  should 
be  reversed  (1)  for  error  in  the  drawing  of  the  jury,  and 
(2)  for  error  in  the  admission  of  written  evidence;  both  of 
said  alleged  errors  having  been  committed  upon  the  trial  of 
the  special  plea  of  insanity. 

1.  It  is  well-nigh  impossible  to  ascertain  from  the  confused 
and  fragmentary  statements  contained  in  the  record  just 
what  the  facts  were  in  relation  to  the  drawing  of  the  jury, 
but  it  seems  certain  thatit  does  not  affirmatively  show  that 
there  was  error.  As  near  as  we  can  ascertain  the  facts,  they 
seem  to  be  as  follows:  There  was  a  full  panel  of  jurymen 
present,  regularly  drawn,  when  the  case  was  called.  The 
court,  fearing  that  the  number  would  be  insufficient,  ordered 
fifty  names  drawn  from  the  lists  furnished  by  the  supervis- 
ors, under  ch.  126,  Laws  of  1805,  and  directed  a  venire  to 
issue  for  them.  Meanwhile  the  drawing  of  the  jury  from 
the  regular  panel  proceeded.  Before  the  jury  was  com- 
pleted, the  court  concluded  that  his  former  order  was  errone- 
ous, and  sustained  defendant's  objection  to  the  special  jury- 
men thus  drawn  from  the  lists,  and  discharged  them,  and 
directed  the  sheriff  to  summon  twenty  jurymen  from  the 
body  of  the  county,  under  R.  S.  sec.  2538;  and  from  these 
last-named  jurymen,  in  addition  to  the  regular  panel,  the 
jury  was  finally  completed.  If,  in  fact,  the  course  of  events 
was  not  as  above  indicated,  certainly  the  fact  is  not  shown 
by  the  bill  of  exceptions,  or  by  the  clerk's  minutes;  nor  is 
it  shown  how  many  of  his  peremptory  challenges  had  been 
used  by  the  defendant,  nor  was  there  any  challenge  to  the 
array,  nor  any  objection  of  any  kind  made  to  the  jury  as 
finally  constituted  and  sworn.  The  court  was  undoubtedly 
wrong  in  ordering  the  drawing  of  additional  names  from 
the  supervisors'  lists,  under  ch.  12(5,  Laws  of  1895,  for  the 
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reason  that  the  regular  panel  was  full,  and  that  chapter  is 
only  designed  to  cover  the  case*  of  an  entire  absence  of  jurors 
upon  the  regular  panel,  or  the  case  of  a  deficiency  in  num- 
bers of  the  regular  panel.  But  this  error  was  corrected  and 
the  proper  course  adopted,  nnder  R.  S.  sec.  2538;  therefore 
no  prejudicial  error  appears  to  have  been  made.  Moreover, 
the  jury,  as  finally  constituted  and  sworn,  was  not  objected 
to  in  any  manner.  As  to  the  jury  on  the  second  trial  under 
the  plea  of  not  guilty,  no  objection  of  any  kind  was  made, 
so  that  no  question  as  to  its  regularity  is  before  us. 

2.  At  the  commencement  of  the  trial  it  was  stipulated  in 
open  court  by  counsel,  in  the  presence  of  the  defendant  and 
without  objection  from  him,  that  when  either  party  should 
be  unable  to  procure  the  attendance  of  any  witness  who  had 
testified  on  any  former  trial,  the  testimony  of  such  witness 
might  be  read  from  the  transcript  of  such  former  trial. 
Under  this  stipulation  the  trial  proceeded,  and  the  defend- 
ant introduced  the  testimony  of  several  witnesses  in  his  be- 
half by  reading  the  same  from  the  transcript  of  former 
trials.  When,  however,  the  state  attempted  to  introduce 
the  evidence  of  one  Carr,  a  witness  who  was  out  of  the  state 
and  whose  attendance  could  not  be  procured,  the  defendant 
in  person  objected  to  it,  saying:  "I  can  impeach  that  by 
the  testimony  of  Mr.  Hencke,  and  for  the  further  reason 
that  the  witness  is  not  face  to  face  with  me, —  no  chance  to 
impeach  him.  Mr.  Hencke  is  perfectly  willing  to  come  in 
here  and  swear  this  man  deliberately  falsified  himself  while 
on  the  stand."  The  court  overruled  the  objection,  remark- 
ing that,  "If  you  want  to  impeach  the  testimony,  you  can 
do  so  the  same  as  if  he  were  on  the  stand."  To  this  ruling 
the  defendant  excepted  in  person.  It  is  due  to  his  counsel 
to  state  that  he  conceded  that  the  testimony  might  be  read 
under  the  stipulation,  and  that  he  took  no  exception.  The 
testimony  of  Carr  was  then  read,  but  it  is  not  preserved  in 
the  bill  of  exceptions.    This  ruling  is  now  alleged  as  error. 
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The  fact  that  the  testimony  is  not  preserved  is  a  complete- 
answer  to  the  contention  tow  made.  "We  do  not  know 
what  the  witness  testified  to,  and  hence  cannot  say  that  the 
defendant  was  in  any  way  prejudiced  by  the  ruling.  His 
testimony  may  have  been  immaterial,  or  it  may  have  been 
beneficial  to  the  defendant,  but,  in  any  event,  it  is  suflBcient 
that  it  does  not  appear  tha,t  it  was  in  the  least  degree  inju- 
rious to  the  defendant's  case. 

By  the  Court. —  Judgment  affirmed. 


Little,  Respondent,  vs.  Staples,  imp..  Appellant. 

November  19, 1897 — February  8, 1898, 

Pleading:  Breach  of  contract:  Several  judgment  against  person  sued  as 
jointly  liable:  Variance  betv^een  verdict  and  judgment:  Immaterial 


1.  Allegations  that  defendants  were  copartners;  that  plaintiff  had  a 

running  account  with  the  firm;  that  he  delivered  to  the  firm  a  cer- 
tificate  for  corporate  stock,  under  an  agreement  that  the  div- 
idends paid  thereon  should  be  collected  and  credited  to  him  on 
such  account;  that  several  dividends  were  collected,  the  amount 
of  each  being  specified;  and  that  defendants  thereafter  refused  to 
credit  the  same  as  agreed,  or  to  account  therefor,  are  held  suffi- 
cient to  state  a  cause  of  action  for  breach  of  the  agreement. 

2.  Under  sea  2885,  R  §.  1878  (providing  that  when  it  appears  on  the 

trial  of  an  action  against  several  defendants  sought  to  be  charged 
as  jointly,  or  jointly  and  severally,  liable,  that  some  were  liable 
and  others  not,  judgment  may  be  rendered  against  either  or  any. 
of  the  defendants  found  liable),  a  judgment  may  be  rendered 
against  one  of  several  defendants  sued  as  copartners,  notwith- 
standing the  entire  failure  of  proof  as  to  a  partnership  liability. 
8b  An  error  in  such  case  in  rendering  a  verdict  in  form  against  all  the 
defendants  and  entering  judgment  against  one  defendant  in  ac- 
cordance with  the  undisputed  facts,  did  not  affect  substantial 
rights,  and  is  therefore  disregarded,  under  sec.  2829,  R.  S.  1878. 
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Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county:  E.  B.  Bundy,  Circuit  Judge.    Affirmed, 

Action  to  recover  of  the  defendants  as  copartners,  $913.31^ 
alleged  to  have  been  collected  by  defendants  for  plaintiff  as 
and  for  dividends  on  fifteen  shares  of  corporation  stock,  to- 
gether with  the  interest  on  such  sum  from  the  time  so  col- 
lected. None  of  the  defendants  were  served  or  appeared  in 
the  action,  except  Isaac  Staples,  He  answered  denying  the 
allegations  of  the  complaint  as  to  the  partnership,  also 
the  allegations  in  respect  to  the  agreement  to  collect  divi- 
dends for  plaintiff,  and  that  dividends  were  collected  and 
not  paid  or  accounted  for.  At  the  close  of  plaintiflPs  evi- 
dence there  was  a  motion  for  a  nonsuit  on  the  ground  that 
there  was  no  proof  of  the  partnership.  The  motion  was  de- 
nied. At  the  close  of  the  evidence  it  appeared  that  R.  Her- 
sey,  named  as  defendant,  was  not  a  member  of  the  firm  of 
Hersey,  Staples  &  Bean,  but  that  there  was  such  a  firm, 
and  that  Samuel  E.  Hersey  was  a  member  thereof,  instead 
of  K.  Hersey;  that  Samuel  E.  died;  and  that  the  partner- 
ship was  dissolved  before  the  commencement  of  the  action. 
On  motion  the  court  allowed  the  complaint  to  be  amended 
accordingly,  and  then  directed  a  verdict  in  plaintiflf's  favor 
generally,  for  dividends  which  the  evidence  showed  were 
collected  on  plaintiff's  stock  and  not  accounted  for,  with  in- 
terest thereon.  Judgment  was  thereafter  rendered  against 
Isaa^i  Staples  alone,  from  which  this  appeal  was  taken. 

For  the  appellant  there  were  briefs  by  S,  J,  Bradford 
and  Glapp  cfe  Macartney^  and  oral  argument  by  N,  II,  Clapp, 

For  the  respondent  there  was  a  brief  by  W,  F,  McNalUj 
and  S.  N,  Hawkins^  and  oral  argument  by  Mr,  McNally, 
To  the  point  that  the  entry  of  judgment  against  the  appel- 
lant was  proper,  they  cited  Van  Ness  v,  Corhins^  12  Wis. 
186;  Decker  v.  Trilling,  24:  id.  610;  S?nith  v.  Cassell,  70  id. 
567;  Harrington  v,  Iligham,  15  Barb.  52-^;  Parker  v.  Jack- 
son,  16  id.  33;   Witherhead  v,  Allen,  28  id.  602;  People  v. 
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dramj  8  How.  Pr.  151 ;  Benson  v.  Paine,  17  id.  407;  Brums- 
Mil  V.  Javies,  11  N.  Y.  294;  Mcintosh  v.  Ensign^  28  id.  169; 
Stedeker  v.  Bernard,  102  id.  327. 

The  following  opinion  was  filed  December  10,  1897: 

Marshall,  J.  The  complaint  suflBciently  alleges  as  facts, 
that  in  1872  defendants  were  copartners  under  the  firm 
name  of  Hersey,  Staples  &  Bean;  that  plaintiff  had  a  run- 
ning account  with  such  firm;  that  he  delivered  to  the  firm 
a  certificate  fo^*  fifteen  shares  of  corporation  stock,  under 
an  agreement  that  the  dividends  paid  thereon  should  be  col- 
lected and  credited  to  the  plaintiff  on  the  books  of  the  firm, 
in  the  running  account  between  the  parties;  that  several 
dividends  were  declared  by  the  corporation  and  Were  col- 
lected on  such  stock  (the  amount  of  each  such  dividend 
being  particularly  set  forth);  and  that  defendants  thereafter 
refused  to  credit  the  same  as  agreed  upon,  or  to  account 
therefor.  Such  facts  were  ample  to  sustain  the  action  for 
damages  for  breach  of  the  agreement.  So  the  demurrer  to 
•the  complaint,  as  not  stating  facts  sufficient  to  constitute  a 
cause  of  action,  was  properly  overruled. 

The  evidence  shows,  without  dispute,  that  plaintiff  deliv- 
ered the  certificate  of  stock  to  defendant  Isaac  Staples;  that 
he  agreed  to  collect  the  dividends  and  credit  the  same  to 
plaintiff;  that  dividends  were  paid  on  all  the  stock  substan- 
tially as  alleged  in  the  complaint,  aggregating  in  all  about 
175  per  cent,  of  the  face  value  of  such  stock;  that  Staples 
accounted  therefor  as  to  ten  shares  of  stock,  bat  refused  to 
account  for  the  collections  on  five  shares,  giving  as  an  ex- 
cuse that  such  shares  had  been  conveyed  to  Hersey,  Staples 
&  Bean.  On  that  state  of  the  case  the  question  is.  Was  it 
error  to  render  judgment  against  defendant  Staples,  not- 
withstanding the  entire  failure  of  proof  as  to  a  partnership 
liability?  The  appellant  relies  upon  the  rule  that  governs 
in  the  absence  of  a  statute,  that  where  a  suit  is  brought  on 
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a  joint  liability,  the  failure  as  to  one  defendant,  in  the  ab- 
sence of  an  amendment  to  the  complaint  to  cure  the  defect, 
is  fatal  as  to  all.  The  answer  to  counsel's  contention  is, 
that  sec.  2885,  E.  S.  1878,  provides  that,  "  when  it  shall  ap- 
pear on  the  trial  of  an  action,  on  contract  or  tort,  against 
several  defendants,  sought  to  be  charged  as  jointly,  or  jointly 
and  severally^  liable^  tlmt  some  were  liable  and  others  not, 
judgment  may  he  rendered  against  either,  or  any,  of  the  de- 
fendants found  liable  to  the  plaintiff  at  the  commencement  of 
tJve  actionP  That  covers  the  subject  as  plainly  as  language 
can  do  it,  and  must  govern  without  regard  to  decisions  of 
courts  in  jurisdictions  where  there  is  no  statute. 

The  fadt  that  the  verdict  was  rendered  in  form  against 
all  defendants,  and  the  judgment  against  Staples  alone,  is  a 
variance  that  does  not  prejudice  the  appellant.  The  verdict 
should  have  been  against  Staples  alone.  The  judgment  was 
rendered  in  accordance  with  the  undisputed  facts.  All  errors 
not  affecting  substantial  rights,  under  the  statute  on  the  sub- 
ject, are  disregarded,  and  no  judgment  reversed  or  affected 
by  any  such  error.  Sec.  2829,  E.  S.  1878.  The  full  scope 
and  meaning  of  such  statute  is  often  lost  sight  of  by  the 
profession,  else  many  trifling  defects  that  are  proper  sub- 
jects for  amendment  as  of  course  in  the  trial  court,  and  de- 
fects that  do  not  in  any  way  affect  substantial  rights,  which 
are  assigned  for  error  and  pressed  upon  the  attention  of  this 
court  with  much  earnestness  and  labor,  would  not  be  pre- 
sented here  at  all.  As  said  by  Dixon,  C.  J.,  in  Decker  v. 
Trilling,  24  Wis.  610,  it  is  a  beneficent  statute  and  cures  a 
multitude  of  errors,  as  numerous  cases  in  which  it  has  been 
acted  upon  by  this  court  will  show.  There  a  joint  judgment 
on  a  several  liability  was  held  cured  by  the  statute.  In 
Gorton  v.  Bailey,  46  Wis.  633,  a  defective  aflSdavit  to  a  com- 
plaint upon  which  there  was  a  judgment  by  confession,  there 
being  nothing  to  impeach  the  justice  of  the  judgment;  and 
in  Atkinson  v.  Harran,  68  Wis.  405,  a  judgment  for  special 
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damages  in  accordance  with  the  evidence,  though  not  claimed 
in  the  complaint  originally  or  by  amendment  in  the  court 
below ;  and  in  Forcy  v,  Leona/rdj  63  Wis.  353,  a  judgment  in 
accordance  with  the  proof,  not  following  the  complaint  as 
originally  drawn,  and  without  amendment  curing  the  defect; 
and  in  Jackson  v.  State,  91  Wis.  253,  a  defective  instruction 
that  did  not  prejudice  the  defendant  under  the  facts  of  the 
case,  are  a  few  of  the  many  instances  where  the  court  has 

held  the  defects  cured  bv  the  statute. 

t^         • 

No  other  question  is  presented,  deserving  of  special  men- 
tion. The  amounts  collected  as  dividends  upon  the  plaint- 
iffs stock  and  not  accounted  for,  as  shown  by  the  undisputed 
evidence,  with  legal  interest  up  to  the  time  of  the  trial,  ap- 
pears by  computation  to  be  substantially  in  accordance  with 
the  verdict. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 

A  motion  for  a  rehearing  was  denied  February  8, 1898, 


Lago,  Eespondent,  vs.  Walsh  and  others^  Appellants. 

January  11 — February  8, 1898. 

Master  and  servant:  Personal  injuries:  Pleading:  Negligence:  Contrib- 
utory negligence:  Instructions:  Evidence:  Fellow-Servants, 

1.  In  an  action  for  personal  injuries  received  while  stowiijg  a  way 
sacks  of  bi-an  in  the  hold  of  a  vessel,  the  complaint  —  alleging  in 
effect  that  at  the  time  of  the  injury  plaintiff  was  in  the  actual 
employment  of  defendant,  in  the  performance  of  his  duty  at  a 
place  where  it  was  necessary  for  him  to  be;  that  he  notified  his 
co-employees  who  were  dumping  the  sacks  into  the  hold  to  refrain 
from  throwing  down  more  sacks  until  he  had  piled  up  those  al- 
ready there;  that  it  then  became  the  duty  of  defendants  and  their 
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employees  not  to  throw  down  more  sacks  until  notified  so  to  do; 
and  that  the  defendants,  contrary  to  their  duty  and  without  warn- 
ing, wrongfully  and  negligently  ordered  their  dumpers  to  throw 
down  several  sacks  into  the  bold,  while  the  plaintiff,  not  knowing 
that  sacks  were  to  be  thrown  down  without  warning,  was  work- 
ing directly  beneath  the  hatchway,  whereby  plaintiff  was  in- 
jured —  is  held  to  be  sufficient  and  not  to  show  affirmatively  that 
plaintiff  was  guilty  of  contributory  negligence. 

2»  Evidence  to  the  effect  that  there  was  a  standing  rule  that  dumpers 
should  give  warning  to  those  in  the  hold  before  dumping  down 
any  sacks;  that  plaintiff  had  told  the  dumper  not  to  throw  down 
any  more  sacks;  that  one  of  the  defendants  passed  by,  and  seeing 
trucks  loaded  with  sacks  standing  there  inquired  the  cause,  and 
was  told  of  plaintiff*s  direction;  that  such  defendant  then  looked 
into  the  hold  and  said  with  an  oath,  "  Dump  them  sacks,  dump 
them  down,"  and  they  were  dumped  accordingly,  without  warn- 
ing, is  held  sufficient  evidence  to  sustain  a  verdict  finding  negli- 
gence on  the/  part  of  defendants. 

8.  The  fact  that  the  plaintiff  heard  the  defendant's  order  to  dump  the 
sacks,  and  nevertheless  continued  working  where  they  would  be 
liable  to  strike  him,  is  held  not  to  render  him  guilty  of  contribu- 
tory negligence  as  matter  of  law,  in  view  of  his  previous  direction 
to  the  dumper  and  the  rule  not  to  dump  without  warning,  and  of 
the  equivocal  language  employed  by  the  defendant 

4.  An  instruction  that  if  the  jury  found  the  defendant  intentionally 
ordered  the  dumper  to  dump  instantly,  without  warning,  when 
he  had  reason  to  think  there  might  be  men  below  in  danger,  such 
act  constituted  carelessness  as  a  matter  of  law,  and  that  plaintiff 
should  recover  unless  they  also  found  that  he  was  guilty  of  con- 
tributory negligence,  is  held  not  to  have  been  erroneoua 

6.  Nor  was  it  error  to  instruct  the  jury  that,  in  passing  upon  the 
question  whether  plaintiff  would  have  escaped  had  he  exercised 
ordinary  care,  they  should  take  into  consideration  all  the  circum- 
stances of  the  case,— "get  into  his  shoes,  so  far  as  may  be,  when 
you  pass  upon  his  conduct;"  and  that  carelessness  meant  "lack 
of  ordinary  care;  that  is,  lack  of  such  care  as  the  man  of  ordinary 
care  would  exercise  under  the  particular  circumstances  of  the 
case,"  especially  where  followed  by  an  instruction  that  defendant's 
order  to  dump  acted  as  a  revocation  of  the  plaintiflTs  previous 
order  to  stop  dumping,  and  imposed  upon  the  plaintiff  the  duty  of 
exercising  reasonable  diligence  to  get  out  of  the  way  of  the  sacks 
so  dumped;  and  that  they  should  find  for  the  defendants  unless 
/        plaintiff  exercised  such  reasonable  diligence. 
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Testimony  of  a  physician  to  the  effect  that  the  plaintiff's  injured 

leg  was  more  apt  to  suffer  in  the  future  from  rheumatism  than 

if  it  had  not  been  injured  was  admissible  to  show  the  actual  effect 

of  the  injury. 
7.  An  employer  is  not  relieved  from  liability  for  negligence  causing 

an  injury  to  an  employee  by  the  fact  that  the  negligence  of  a 

fellow-servant  also  contributed  to  the  injury, 
a  Under  sec.  4197,  R.  S.  1878,  where  the  complaint  expressly  alleged 

that  the  defendants  were  copartners,  a  general  denial  did  not  put 

in  issue  the  question  of  partnership. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.    Affirmed. 

A.  T.  Rock^  for  the  appellants. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  G^Brien  cfe   Vaughn. 

Cassoday,  0.  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by 
the  plaintiff  while  in  the  employ  of  the  defendants,  assisting 
in  loading  a  lake  vessel  with  sacks  of  bran  at  the  transfer  dock 
of  the  Eastern  Eailway  Company  of  Minnesota,  at  West 
Superior,  between  9  and  10  o'clock  on  the  evening  of  May 
24,  1895.  The  cause  being  at  issue  and  tried,  the  jury,  at 
the  close  of  the  trial,  returned  a  verdict  in  favor  of  the 
plaintiff,  and  assessed  his  damages  at  $168.  From  the  judg- 
ment entered  thereon  the  defendants  bring  this  appeal. 

There  is  evidence  tending  to  prove  that  the  contract  of 
the  company  for  the  loading  of  the  vessel  was  made  in  the 
name  of  the  defendant  IF.  P,  Walsh^  but  that  all  the  defend- 
ants who  worked  that  day,  known  as  the  "  ton  gang,"  were  to 
share  the  profits  and  losses  of  the  business;  that  the  boat  at 
the  time  lay  at  the  east  side  -of  the  dock;  that  the  method 
of  loading  the  boat  with  the  sacks  or  bags  of  bran,  which 
would  weigh  200  pounds  each,  was  for  the  "truckers"  to 
put  two  sacks  on  each  truck  at  the  warehouse  or  shed,  and 
wheel  them  to  the  dock,  and  from  thence  to  the  hatchway 
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or  opening  in  the  upper  deck,  of  the  usual  size  (eight  by  ten 
feet);  that  to  conveniently  and  more  safely  lower  the  bags 
from  the  deck  through  the  hatchway  of  the  boat  into  tho 
hold  below,  a  suflRcient  quantity  of  such  bags  were  first  ar- 
ranged into  a  pyramid  or  bulkhead  directly  beneath  the 
hatchway,  and  extending  from  the  bottom  floor  in  the  hold 
upwards  to  a  point  about  two  feet  below  the  opening  of  the 
hatchway,  directly  above;  that  this  pyramid  was  about 
three  feet  larger  each  way  at  the  bottom,  and  about  two  feet 
smaller  each  way  at  the  top,  than  the  opening  of  the  hatch- 
way;  that  there  were  two  men  (Cone  and  Griffln)  employed 
and  stationed  by  the  defendants  on  the  deck  of  the  boat, 
one  at  either  aide  of  the  hatchway,  whose  sole  duties  were 
to  dump  from  the  trucks  all  bags  brought  to  their  respective 
sides,  down  upon  the  bulkhead,  alternately  forward  and 
aft,  and  before  so  dumping  to  warn  the  men  below,  work- 
ing in  the  hold,  by  crying  out,  just  before  dumping,  "  Below 
forward,"  or  "Below  aft,"  as  the  case  required;  that  on  the 
night  in  question  the  plaintiff  and  one  Michigan  were  di- 
rected by  the  foreman  of  the  defendants  to  work  in  the 
hold  of  the  boat  at  the  aft  corner  on  the  w^ater  side  of  such 
slide  or  bulkhead,  and  there  to  stow  away  such  bags  as  came 
down  to  that  corner;  that  pursuant  to  such  directions  they 
entered  upon  their  duties;  that  they  were  unable  to  keep 
the  bags  stowed  away  as  rapidly  as  they  came  down  to 
them ;  that  the  plaintifif  left  the  hold,  and  ascended  the  bulk- 
head, and  told  one  of  the  dumpers  (Cone)  to  dump  no  more 
bags  into  the  hold  until  he  told  him  to,  that  they  were  work- 
ing right  under  the  hatch,  and  were  in  danger  there;  that 
Cone  said,  "All  right;"  that,  according  to  their  custom  in 
doing  such  work,  the  dumpers  were  thereupon  required  to 
refrain  from  further  dumping  until  notified  by  the  men  in 
the  hold;  that  the  plaintifif  and  Michigan  thereupon  de- 
pended upon  Cone  not  to  dump  any  more  sacks  until  they 
told  him  to;  that  very  soon  after,  the  defendant  McGovern 
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came  on  the  deck  of  the  boat,  and  said,  "  What  is  the  mat- 
ter with  the  trucks  standing  there?"  that  Cone  replied  that 
the  men  in  the  aft  side  had  told  him  to  hold  the  trucks; 
that  McGovem  looked  down  into  the  hold,  and  saw  there 
was  room  for  more  sacks  there,  and  then  said  to  Cone: 
"Dump  them  sacks.  Jesus  Christ!  dump  them  down;" 
that  the  plaintiff  then  went  to  grab  another  sack,  thinking 
that  Cone  would  not  dump  any  more  bags  until  he  should 
tell  him ;  that  as  he  looked  up  the  sack  was  coming,  and 
that  he  just  had  time  to  save  his  head,  and  then  the  sack 
struck  the  bulkhead  and  the  plaintifiTs  leg,  and  caused  the 
injury  complained  of. 

1.  There  is  no  good  ground  for  holding  the  complaint  in- 
suflBcient,  as  contended.  It  alleges,  in  effect,  that  at  the 
time  of  the  injury  the  plaintiff  was  in  the  actual  employment 
o^  the  defendants,  and  in  the  performance  of  his  duties  at 
the  place  where  it  was  necessary  for  him  to  be;  that  he  no- 
tified the  dumpers  to  refrain  from  throwing  down  more  sacks 
until  he  had  arranged  and  piled  up  those  which  had  already 
been  thrown  down;  that  it  then  became  the  duty  of  the  de- 
fendants and  their  other  employees  to  so  refrain  from  throw- 
ing down  more  sacks  until  warning  should  be  given,  in  order 
to  protect  the  plaintifif  from  injury ;  that  the  defendants,  con- 
trary to  their  duties  and  without  warning,  wrongfully  and 
negligently  ordered  their  dumpers  to  throw  down  several 
sacks  into  the  hold  while  the  plaintiff  was  working  directly 
underneath  the  hatchway,  and  wholly  ignorant  that  sacks 
were  to  be  so  thrown  down  without  warning.  The  facts 
alleged  in  the  complaint  do  not  aflirmatively  show  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  as  contended  by 
counsel. 

2.  There  was  no  error  in  holding  that  the  evidence  estab- 
lished the  existence  of  a  partnership  between  the  several 
defendants,  or  at  least  that  they  were  all  engaged  at  the 
time  in  doing  the  work  as  principals.    Besides,  the  complaint 
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alleges,  in  eflFect,  that  the  defendants  were  at  the  time  co- 
partners engaged  in  loading  and  unloading  vessels,  and  such 
allegation  is  not  "expressly  denied"  by  the  answer,  nor  by 
any  affidavit  made  by  or  in  behalf  of  the  defendants,  or  any 
of  them,  and  hence  "such  averments"  of  the  complaint  must 
"be  taken  to  be  true."  Sec.  4197,  R.  S.  1873;  Martin  v.- 
Am,  Exp,  Co.  19  Wis.  336;  Fish  v.  Tank,  12  Wis.  276.  The 
mere  general  denial  in  the  answer  did  not  put  the  question 
of  partnership  in  issue. 

3.  We  cannot  hold,  as  a  matter  of  law,  that  the  evidence 
is  insufficient  to  support  a  finding  of  negligence  on  the  part 
of  the  defendants.  One  of  the  principal  questions  submit- 
ted to  the  jury  was  whether  the  sacks  at  the  time  in  ques- 
tion were  dumped  down  by  order  of  the  defendant  McGovern^ 
or  by  the  foreman  of  the  defendants/and  the  verdict,  in  effect, 
finds  that  it  was  done  by  the  order  of  MoGovem.  This  took 
the  question  of  co-employee  out  of  the  case.  It  appears  that 
there  was  a  standing  rule  that  the  dumpers  should  give  warn- 
ing to  those  in  the  hold  of  the  vessel  where  the  plaintiff  at 
the  time  in  question  was  at  work,  before  dumping  down  any 
sack.  The  question  submitted  to  the  jury  was  whether  the 
language  used  by  McGovem,  and  quoted  above,  was  prop- 
erly understood  as  an  order  to  dump  instantly  and  without 
giving  warning,  or  only  to  dumpaf  ter  giving  the  usual  warn- 
ing, and  the  jury  found  that  it  was  the  former.  We  think 
the  evidence  sustains  the  finding  of  the  defendants'  negli- 
gence. 

4.  True,  it  appears  that  the  plaintiff,  as  well  as  the  dumper, 
heard  the  order  oi  McGovern;  but  the  fact  that  the  dumper 
had  been  requested  by  the  plaintiff  not  to  dump  until  in- 
formed that  the  sacks  had  been  cleared  away  below,  nor 
without  warning,  and  had  promised  not  to  do  so,  together 
with  the  equivocal  language  employed  by  McGovern,  would 
^eem  to  justify  the  court  in  not  taking  from  the  jury  the 
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question  of  the  plain tiflf's  contributory  negligence.  True^ 
the  plaintiflf  could  look  up  through  the  hatchway,  but  it  was 
necessarily  an  awkward  thing  to  do,  down  in  the  hold  of  the 
vessel,  while  moving  and  placing  sacks  weighing  200  pounds 
each ;  and,  besides,  it  was  between  9  and  10  o'clock  at  night. 
The  verdict,  to  the  effect  that  the  plaintiff  was  free  from 
contributory  negligence,  is  sustained  by  the  evidence. 

5.  Error  is  assigned  because  the  court  charged  the  jury : 
"If,  however,  you  And  that  the  order  of  McGovem  meant 
dump  at  once,  and  he  had  reason  to  think  there  might  be 
men  at  work  below,  in  danger,  I  charge  you  that  it  was, 
as  matter  of  law,  carelessness,  and  your  verdict  will  be  for 
the  plaintiff,  unless  you  further  find  that  plaintiff  was  him- 
self careless  in  the  premises,  and  that  such  carelessness  on 
his  part  contributed  to  cause  the  accident.  The  burden  is 
upon  the  plaintiff  to  prove  by  a  preponderance  of  evidence 
that  the  order  of  McGovem  meant  dump  instanter."  Upon 
the  conceded  fact  that  the  dumper,  in  pursuance  of  the  order 
so  given,  did  dump  the  sacks  instantly  and  without  warn- 
ing, we  find  no  error  in  this  portion  of  the  charge.  If  Mc- 
Oovern  intentionally  ordered  the  dumper  to  dump  instantly 
while  the  plaintiff  was  thus  exposed  to  danger,  then  it  was 
not  only  careless,  as  a  matter  of  law,  but  reckless. 

6.  Error  is  assigned  because  the  court,  in  charging  the 
jury,  said:  "Had  he  exercised  ordinary  care,  would  he  have 
escaped  the  injury?  In  passing  upon  this  important  ques- 
tion,, you  will  take  carefully  into  consideration  all  the  cir- 
cumstances of  this  case, —  get  into  his  shoes,  so  far  as  may 
be,  when  you  pass  iipon  his  conduct.  Carelessness,  as  used 
in  these  instructions,  means  lack  of  ordinary  care;  that  is, 
lack  of  such  care  as  the  man  of  ordinary  care  would  exer- 
cise under  the  particular  circumstances  of  the  case."  True, 
the  jury  were  thereby  instructed  to  get  into  the  plaintiff's 
shoes,  as  far  as  might  be,  when  passing  upon  his  cond^ict/ 
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but  we  do  not  understand  the  instruction  as  fixing  the  plaint- 
iffs conduct  or  his  conception  of  duty  as  the  standard  of 
the  care.  On  the  contrary,  the  question  under  considera- 
tion was  the  exercise  "  of  ordinary  care,"  which  was  defined 
as  "  such  care  as  the  man  of  ordinary  care  would  exercise 
under  the  particular  circumstance?^  of  the  case."  We  find 
no  error  in  this  instruction.  Especially  is  this  so  since  it 
was  followed  by  an  instruction,  given  at  the  request  of  the 
defendants,  to  the  eflfect  that  McGovern^s  order  to  the  dumper, 
so  given  and  heard  by  the  plaintiff,  operated  as  a  revocation 
of  the  plaintiff's  previous  order  to  stop  dumping,  and  that 
"the  duty  was  thereby  imposed  upon  the  plaintiff  to  exer- 
cise reasonable  diligence  to  get  out  of  the  way  of  th^  sacks 
so  dumped;  and  unless  you  further  find  that  plaintiff  did 
exercise  such  reasonable  care  and  diligence  as  an  ordinary^ 
careful,  prudent,  and  intelligent  man  would  exercise  under 
the  circumstances,  then  your  verdict  should  be  for  the  de- 
fendant." 

7.  Nor  do  we  think  it  was  error  for  the  court  to  give  to 
the  jury,  at  the  request  of  the  plaintiff,  the  following  in- 
struction: "If  the  jury  should  find  from  the  evidence  that 
the  defendant  McGovern  ordered  Cone,  the  dumper,  to  dump 
the  sack  of  bran  down  into  the  hatch,  and  such  order,  under 
the  circumstances,  was  negligence  contributing  approxi- 
mately to  cause  plaintiff's  injury,  the  fact,  if  you  so  find,  that 
the  negligence  of  Cone  combined  with  such  negligence  of  tho 
defendant  McGovern  to  produce  the  injury  would  not  re- 
lieve the  defendants  from  liability  in  this  case."  There 
are  exceptions  to  other  portions  of  the  charge,  but  they  are 
either  too  general  or  too  inconsequential  to  call  for  consid- 
eration. 

8.  There  was  no  error  in  admitting  testimony  of  a  physi- 
cian to  the  effect  that  the  plaintiff's  injured  leg  was  more 
apt  to  suffer  in  the  future  from  rheumatism  than  though  it 
had  not  been  injured,  as  it  tended  to  show  the  actual  effect  of 
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the  injury.  Besides,  the  amount  of  damages  allowed  shows 
vthat  the  jury  were  not  misled  by  such  testimony. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. —  The  judgment  of  the  superior  court  of 
Douglas  county  is  affirmed. 


Roosevelt,  Respondent,  vs.  Ulmer  and  others.  Appellants. 

January  11  —  February  8, 1898. 

Practice:  Verification  by  agent:  Service  by  publication:  Sufficiency  of 
N  order:  Jurisdiction, 

.1.  In  an  action  to  recover  instalments  of  rent,  the  verification  of  the 
complaint  by  an  agent  showed  that  the  deponent  had  acted  as 
agent  for  the  plaintiff  in  collecting  rents  for  several  years,  and  had 
collected  a  considerable  amount  thereof,  and  that  his  belief  as  to 
the  allegations  made  upon  information  and  belief  was  founded 
upon  transactions  wherein  he  was  plaintiff's  agent  Hdd^  that 
this  sufficiently  set  forth  the  agent's  knowledge  and  the  grounds 
of  his  belief,  under  sea  2666,  R.  &  1878. 

2.  The  provision  of  sec.  2640,  R.  S.  1878,  that  the  facts  required  to  exist 
'  in  order  to  authorize  service  by  publication  must  appear  in  the 
complaint  and  affidavit  for  publication  taken  together,  is  a  juris- 
dictional requirement  and  must  be  strictly  complied  with. 

8.  The  provisions  of  sea  2640,  R.  S.  1878,  that  the  order  for  publication 
"shall  direct  that  the  service  of  the  summons  be  made  by  its  pub- 
lication in  a  newspaper  .  .  •  not  less  than  once  a  week  for  six 
weeks,  and  that  on  or  before  the  day  of  the  first  publication  "  a 
copy  be  deposited  in  the  post  office,  etc. ;  and  that  "*  the  first  publi- 
cation must  be  made  within  three  months  from  the  date  of  such 
order,"  are  not  sufficiently  complied  with  by  an  order  requiring 
the  first  publication  be  made  "  three  months /rom  the  date  "  thereof, 
and  that  "  on  or  about  the  date  of  the  first  publication  "  the  sum- 
mons be  mailed. 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Heversed. 
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This  was  an  action  to  recover  instalments  due  upon  thi^^ 
lease  of  certain  real  estate  in  the  city  of  Superior,  which- 
lease  was  raade  by  one  Lewis  to  the  defendants'  firm  in* 
April,  1892,  the  rentals  having  been  assigned  by  Lewis  to 
the  plaintiff  herein  in  June,  1893.  The  complaint  was  veri- 
fied by  Mr.  Gilbert,  the  plaintiflTs  agent  and  attorney,  the 
plaintiff  himself  being  a  nonresident.  The  defendants  were- 
also  nonresidents,  and  an  affidavit  for  publication  was  made 
and  filed,  together  with  the  complaint,  upon  which  the  ord6r 
of  publication  was  made,  and  thereafter  personal  service  of 
the  summons  was  made  upon  the  defendants  Ulmer  and' 
O'Meis.  At  the  time  of  the  commencement  of  the  action, 
an  affidavit  for  writ  of  attachment  was  also  made  and  filed^ 
and  a  writ  issued,  and  certain  personal  property  of  the  de-^ 
fendants  attached.  Judgment  was  thereafter  rendered  by 
default  against  all  the  defendants  for  the  amount  claimed  in* 
the  complaint,  and  shortly  afterwards  the  defendants  Ulmer 
and  O^Meis  appeared  specially  and  moved  to  set  aside  the 
judgment  and  attachment  proceedings  for  want  of  jurisdic- 
tion.    This  motion  was  denied,  and  the  defendants  appeal. 

For  the  appellants  the  cause  was  submitted  on  the  brief 
of  Titv^  &  Mcintosh. 

For  the  respondent  there  were  briefs  by  Henrrj  W.  Gil- 
hert  and  H.  C.  Sloan^  and  oral  argument  by  Mr,  Sloan. 

"WiNSLow,  J.  The  defendants  were  nonresidents,  and  per- 
sonal service  was  made  upon  them  outside  the  state,  under 
an  order  of  publication,  and  the  question  is  whether  juris- 
diction was  obtained.  It  is  claimed  that  jurisdiction  was 
not  obtained  because  (1)  the  complaint  was  not  properly 
verified;  (2)  it  did  not  appear  by  the  affidavit  or  the  com- 
plaint that  the  defendants  had  property  within  this  state^ 
nor  that  the  cause  of  action  arose  therein;  (3)  the  order  of 
publication  required  the  first  publication  of  the  summons  to 
be  made  three  months  from  the  date  of  the  order,  and  that 
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the  summons  be  mailed  "on  or  about"  the  day  of  the  first 
publication. 

1.  The  statute  (R.  S.  1878,  sec.  2666)  requires  t^at,  when 
a,  pleading  is  verified  by  an  agent,  he  shall  set  forth  in  the 
afiidavit  his  knowledge  or  the  grounds  of  his  belief  on  the 
subject,  and  the  reasons  why  it  is  not  made  by  the  party. 
It  is  objected  in  the  present  case  that  the  verification  does 
not  set  forth  the  agent's  knowledge  or  his  grounds  of  belief. 
The  action  is  to  recover  instalments  of  rent  upon  a  lease. 
The  verification  shows  that  the  deponent  had  acted  as  agent 
for  the  plaintiff  in  collecting  the  rents  for  several  years,  and 
collected  a  considerable  amount  of  the  rents  due  from  the 
defendants. .  These  facts  would  almost  necessarily  place  the 
agent  in  possession  of  the  material  facts  with  regard  to  the 
lease  and  its  terms  and  the  payments  made.  The  principal 
allegations  of  the  complaint  are  made  upon  knowledge,  and 
we  think  that  these  statements  sufliciently  show  the  agent's 
knowledge.  As  to  the  allegations  made  upon  information 
and  belief,  the  aflBdavit  states,  in  effect,  that  the  grounds  of 
his  belief  are  founded  upon  and  derived  from  such  trans- 
actions wherein  he  was  the  plaintiff's  agent.  This  seems  to 
us  quite  a  satisfactory  showing,  and  we  regard  it  as  sufficient. 

2.  The  facts  required  to  exist  in  order  to  authorize  service 
by  publication  must  appear  in  the  complaint  and  the  affi- 
•davit  of  publication  taken  together.  E.  S.  1878,  sec.  2610. 
This  is  plainly  a  jurisdictional  requirement,  and  must  be 
«trictly  complied  with.  Anderson  v.  Cohurn^  27  Wis.  558; 
Barber  v.  Morris^  37  Minn.  191;  Cummings  v.  Tabor,  61 
Wis.  185.  In  the  present  case  it  was  not  alleged  in  the  com- 
plaint jaor  in  the  affidavit  for  publication  either  that  the  de- 
fendants had  property  within  this  state  or  that  the  cause  of 
action  arose  therein.  K.  S.  1878,  sec.  2639,  subd.  1.  One 
of  these  facts  must  appear  in  order  to  justify  an  order  of 
pubh'cation  under  subd.  1 ;  and  it  is  not  claimed  that  a  case 
was  made  under  any  of  the  other  subdivisions.    The  conclu- 
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sion  necessarily  follows  that  no  order  of  publication  could 
be  made,  and  that,  if  made,  no  jurisdiction  was  acquired  by 
service  under  it. 

3.  The  order  was  also  defective  and  void  because  it  did 
not  comply  with  the  statute  in  vital  particulars.  The  statute 
says  (sec.  2610,  R.  S.  1878):  "The  order  shall  direct  that 
service  of  the  summons  be  made  by  its  publication  in  a  news- 
paper, .  .  .  not  less  than  once  a  week  for  six  weeks, 
and  that,  on  or  before  the  day  of  the  first  publication,"  a 
copy  be  deposited  in  the  post  office,  etc. ;  also,  "  the  first 
publication  must  be  made  within  three  months  from  the 
date  of  such  order."  By  some  strange  inadvertence,  the 
order  in  the  present  case  required  that  the  first  publication 
be  made  "  three  months  from  the  date  of  the  order,"  and 
that,  "  on  or  ahout  the  date  of  the  first  publication,"  the 
summons  be  mailed.  This  is  certainly  too  wide  a  departure 
from  the  plain  requirements  of  the  law  to  be  sustained  in  a 
jurisdictional  proceeding  where  strict  compliance  is  neces- 
sary. The  terms  of  the  order  might  be  literally  complied 
with,  and  the  terms  of  the  statute  violated. 

By  the  Court. —  Order  reversed,  and  action  remanded  with 
directions  to  vacate  the  judgment  and  set  aside  the  attach- 
ment and  all  subsequent  proceedings. 


McLean,  Appellant,  vs.  Hoehle  and  others.  Respondents. 

January  1£ — February  8, 1898. 

Foreclosure  of  mortgages:  Redemption  by  subsequent  mortgagee. 

Sees.  3533,  8534,  8540,  R.  a  1878,  provide  that  the  owner  of  lands  sold 
on  the  foreclosure  of  a  mortgage  by  advertisement  may  redeem 
therefrom,  and  that  if  redemption  be  not  made  the  sale  shall  be 
completed  by  t;he  making  of  a  deed  to  the  purchaser,  his  assigns 
or  personal  representatives,  and  also  provide  that  if  the  owner 
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fails  to  redeem,  any  subsequent  mortgagee  may  do  so  and  will 
thereby  become  entitled  to  a  deed  completing  such  sale.  HelcU 
that  the  bona  fide  holder  of  a  mortgage,  though  given  after  the 
foreclosure  sale,  who  redeems  therefrom,  is  entitled  to  a  deed  to 
complete  the  sale,  which  deed  will  vest  in  the  grantee  all  the  title 
of  the  mortgagor  at  the  time  of  the  making  of  the  first  mortgage, 
and  cut  off  all  further  claim  under  such  first  mortgage. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

Tlie  complaint  alleges,  among  other  things,  that  May  16, 
1892,  Mack  C.  Mehan  mortgaged  two  parcels  of  real  estate 
owned  by  him  to  plaintiff  to  secure  the  payment  of  $3,000 
May  6,  1895,  with  interest  payable  semi-annually  at  a  rate 
stated,  according  to  six  promissory  notes  and  coupons  at- 
tached thereto;  that  default  was  made  in  the  payment  of 
one  set  of  the  interest  coupons,  whereupon  the  mortgage 
was  foreclosed  by  advertisement  under  the  power  contained 
therein  and  the  statutes  in  snch  case  made  and  provided; 
that  at  the  foreclosure  sale  one  of  the  lots  was  sold  to 
plaintiff  for  §150  and  the  other  for  $144.96;  and  that  cer- 
tificates of  sale  were  duly  made,  delivered,  and  filed.  The 
complaint  further  alleged  that  Jennie  E,  Mehan^  wife  of  the 
mortgagor,  without  consideration  and  with  intent  to  defraud 
plaintiff,  conspiring  with  her  son,  Edgar  G.  Mehan^  to  de- 
fraud plaintiff,  obtained  the  legal  title  to  the  mortgaged 
property  and  placed  a  second  mortgage  on  each  lot,  running 
to  her  said  son,  to  secure  the  payment  of  $25;  that  there- 
after said  Edgar  C.  Mehan^  in  order  to  exercise  his  right  as 
subsequent  mortgagee  to  redeem  from  the  foreclosure  sale, 
paid  to  the  proper  officer  the  amount  called  for  by  the  cer- 
tificates of  sale,  whereupon  such  officer  executed  and  deliv- 
ered to  him  certificates  of  redemption,  and  thereafter,  at  the 
proper  time,  such  officer  executed  to  said  Edgar  G.  Mehdn 
sheriff's  deeds,  which  were  duly  recorded,  and  under  which 
said  Melian  thereafter  claimed  to  own  the  mortgaged  prop- 
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erty  free  from  any  claim  of  plaintiff  under  his  mortgage  or 
the  certificates  of  sale  issued  on  the  foreclosure  thereof;  that 
the  plaintiff  failed  to  receive  the  redemption  money  paid 
as  aforesaid,  and  demanded  that  the  sheriff,  in  accordance 
with  the  terms  of  the  certificates  of  sale,  make  deeds  to  him, 
which  was  refused.  The  prayer  of  the  complaint  was,  in 
substance,  that  the  certificates  of  redemption  and  the  deed 
issued  to  Edgar  C.  Mehan  be  canceled,  and  that  the  officer 
who  made  the  sale  be  required  to  make  a  deed  to  plaintiff, 
pursuant  to  the  certificates  of  sale. 

The  court  found  the  facts  as  alleged  in  the  complaint,  ex- 
cept as  to  the  allegation  of  fraud.  On  that  subject  the  find- 
ing was  to  the  effect  that  the  second  mortgages  were  made- 
to  secure  honafide  indebtedness,  apd  that  all  the  proceedings 
in  regard  to  obtaining  the  title  by  Jennie  E.  Mehan^  the  i 
making  of  such  mortgages,  and  the  redemption  by  the  sec- 
ond mortgagee,  were  in  good  faith  and  free  from  fraud. 
The  conclusions  of  law  were  that  the  title  of  Edgar  C, 
Mehan,  under  his  sheriff's  deeds,  was  perfect  and  free  from 
any  claim  of  plaintiff  under  his  mortgage  or  certificates  of 
sale.  Judgment  was  entered  accordingly,  from  which  this 
appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Francis  II,  De 
Groat  and  James  P,  McLean^  and  oral  argument  by  Mr. 
McLean.  They  contended,  inter  alia,  that  Edgar  C.  Mehan 
did  not  pay  the  sum  necessary  to  be  subrogated  to  the  rights 
of  plaintiff,  the  general  equitable  rule  being  that  the  whole 
amount  of  the  mortgage  debt  is  the  amount  to  be  paid  by 
the  subsequent  incumbrancer  in  order  to  entitle  him  to  what- 
ever rights  are  possessed  by  the  prior  mortgagee.  Upon 
another  hypothesis,  and  making  no  objection  to  the  execu- 
tion of  the  deed  to  the  junior  mortgagee,  he  does  not  by 
such  deed  escape  the  incumbrance  on  the  property.  Cox  v. 
Wheder^  7  Paige,  2i8,  257,  258;  Tice  v.  Annin^  2  Johns.  Ch. 
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125;  Benedict  v.   Oilman^  4  Paige,  58;  Bradley  v,  Snyder y 
14  III.  263;  Collins  v.  Biggs,  14  Wall.  491. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  n.  V.  Gard  and  McCausland  cfe  Smith. 

Maeshall,  J.  The  sole  question  raised  on  this  appeal  is, 
Did  the  payment  by  Edgar  G.  Mehan  as  subsequent  mort- 
gagee, to  the  sheriff  who  made  the  foreclosure  sale,  of  the 
amount  called  for  by  the  certificate  of  sale  on  such  fore- 
closure, entitle  him  to  a  deed  to  complete  such  sale,  convey- 
ing to  him  all  the  right,  title,  and  interest  which  the  makers 
of  the  first  mortgage  had  at  the  time  of  the  execution 
thereof,  thereby  extinguishing  all  further  claim  under  such 
first  mortgage?  That  question  must  bb  answered  in  the 
affirmative  on  the  plain,  unmistakable  meaning  of  the  stat- 
utes governing  the  subject,  as  they  existed  when  the  pro- 
ceedings in  question  were  had.  Sec.  3533,  R.  S.  1878,  then 
provided  that  the  mortgagor,  whose  lands  were  sold  on  the 
foreclosure  of  a  mortgage  by  advertisement,  might,  within 
a  time  stated,  redeem  the  same  by  paying  to  the  purchaser, 
his  executors,  administrators,  or  assigns,  or  to  the  sheriff, 
under-sheriff,  or  deputy  sheriff,  who  made  the  sale,  the  sum 
of  money  bid  therefor,  together  with  interest  on  such  sum, 
as  therein  prescribed,  whereupon  the  sale  and  certificate  of 
sale  should  be  void.  Sec.  3534,  R.  S.  1878,  provided  that  if 
redemption  were  not  so  made,  the  officer,  or  his  successor 
in  office,  or  other  person  who  made  the  sale,  or  his  executor 
or  administrator,  or  somie  person  appointed  by  the  circuit 
court  for  the  purpose,  should  complete  such  sale  by  execut- 
ing a  deed  of  the  premises  to  the  original  purchaser,  his  as- 
signee or  personal  representatives,  or  to  any  subsequent 
mortgagee  who  may  have  redeemed  the  same  as  provided 
in  sec.  3540.  The  last-named  section  provided  that  any  sub- 
sequent mortgagee  might  redeem  the  mortgaged  premises' 
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the  same  in  all  respects  as  the  mortgagor,  in  case  of  the 
latter's  failure  so  to  do.  Defendant  having  exercised  such 
right  of  redemption  under  sec.  3540,  was  entitled  to  a  sher- 
iff's deed  under  the  first-mentioned  section,  by  the  express 
wording  thereof.  The  right  to  the  deed  being  given,  and 
there  being  no  provision  to  the  contrary,  it  necessarily  car- 
ried with  it  the  same  title  to  the  subsequent  mortgagee  as 
if  it  were  made  to  any  one  claiming  under  the  certificate  of 
sale,  i.  e.,  all  right,  title,  and  interest  in  the  premises  covered 
by  the  first  mortgage.  The  deed  eflFectually  extinguished 
all  further  claim  under  such  mortgage. 

It  is  needless  to  discuss  the  subject  of  whether  the  fore- 
closure was  of  an  indebtedness  constituting  a  separate  and 
distinct  mortgage  under  sec.  3525,  E.  S.  1878,  for  if  such 
were  the  case,  there  being  no  stipulation  in  the  mortgage 
securing  the  instalments  of  indebtedness  equally,  the  dif- 
ferent instalments  took  precedence  in  the  order  they  fell 
due;  and  a  foreclosure  under  a  prior  instalment,  completed 
by  the  execution  and  delivery  of  a  deed,  cut  off  all  claims 
under  subsequent  instalments,  the  same  as  the  foreclosure 
of  any  prior  mortgage  cuts  off  all  claims  under  subsequent 
mortgages.    Pierce  v.  Shaw,  51  "Wis.  316. 

No  injustice  is  perceived  because  the  statute  leads  to  the 
result  above  indicated,  as  the  first  mortgagee  had  ample 
opportunity  to  protect  himself  by  bidding  the  property,  at 
the  sale,  up  to  a  fair  value;  but  if  it  were  otherwise,  the 
wisdom  of  the  statute  is  not  a  matter  for  this  court  to  de- 
termine. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed.. 
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McKenzie,  Respondent,  vs.  Lego  and  another,  Appellants. 

January  12— February  8, 1898. 

Agency:  Brokers:  Sale  of  logs:  Right  to  commission:  Lumber  inspectors: 

Evidence, 

1.  In  an  action  against  the  vendors  of  logs  to  recover  a  conrimission 

for  effecting  the  sale  thereof,  there  was  evidence  tending  to  show, 
among  other  things,  that  February  20th  the  purchaser  wrote  the 
plaintiff  inquiring  for  logs;  that  in  February  or  early  in  March 
the  defendants  agreed  to  pay  the  plaintiff  for  finding  a  purchaser 
for  the  logs  whatever  the  same  should  bring  over  and  above  a 
certain  price;  that  March  5th  the  plain  tiff  informed  said  purchaser 
that  defendants*  logs  could  be  had  at  the  price  subsequently  paid 
for  them,  and  recommended  their  purchase;  and  that  the  pur- 
chaser thereupon  called  upon  the  defendants  and  made  the  pur- 
chase. There  was  no  evidence  that  the  purchaser  ever  paid,  or 
offered  or  promised  to  pay,  to  the  plaintiff  anything  for  securing 
such  purchase.  Held^  that  a  finding  that  the  plaintiff  was  the 
agent  of  the  defendants,  and  not  of  the  purchaser,  was  sustained 
by  the  evidence. 

2.  A  provision  in  the  contract  for  the  purchase  of  the  logs  that  the 

plaintiff  should  review  and  inspect  the  scale  made  by  the  defend- 
ants when  the  logs  were  banked,  would  not  affect  his  right  to  re- 
cover commissions  earned  under  the  contract  with  the  defendants, 
his  services  under  the  former  contract  being  independent  of  those 
performed  under  the  latter. 

3.  An  agent  employed  to  procure  a  purchaser  for  logs  at  a  fixed  price, 

without  authority  to  make  or  close  a  con  tract  for  the  sale  thereof, 
becomes  entitled  to  his  commission  when  he  produces  a  responsi- 
ble purchaser  ready  and  willing  to  purchase  them  at  the  price 
agreed  upon. 

4.  The  mere  fact  that  a  person  was  the  lumber  inspector  in  one  dis- 

trict did  not  preclude  him  from  making  a  contract  by  which  he 
was  to  receive  a  commission  for  procuring  a  purchaser  for  logs 
situated  miles  awa/  in  another  district 

Appeal  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county :  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
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For  the  appellants  there  was  a  brief  by  Z.  J,  Hush  and 
Wickham  cfe  jFa;T,  and  oral  argument  by  F.  R.  Farr  and 
Mr.  RusTc.  They  contended,  inter  alia^  that  the  policy  of 
the  law  forbids  that  a  person  acting  as  the  friend  and  con- 
fidential adviser  of  a  purchaser  should  at  the  same  time  be 
secretly  receiving  a  compensation  from  the  seller  for  effect- 
ing the  sale,  and  a  contract  for  such  compensation  is  void. 
Bollman  v.  Loomis^  41  Conn.  581 ;  Ilolcomb  v.  Weaver^  136 
Mass.  265;  Atlee  v.  FinTc,  75  Mo.  100, 42  Am.  Eep.  385,  note; 
Thmias  v.  CaulJcett,  57  Mich.  392,  58  Am.  Eep.  369;  Oscan- 
yan  v.  Arms  Co.  103  U.  S.  261;'Greenhood,  Public  Policy, 
292,  Eule  261,  and  cases  cited ;  Mechem,  Agency,  §  20. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Connor  cfe  Leonard. 

Cassoday,  C.  J.  This  action  was  commenced  in  March, 
1892,  to  recover  an  agreed  commission  and  compensation 
for  finding  a  purchaser  of  certain  pine  saw  logs  belonging 
to  the  defendants  as  copartners.  Issue  being  joined,  jury 
waived,  and  trial  had,  the  court  found,  as  matters  of  fact, 
in  effect,  that  March  15,  1888,  and  for  some  time  prior 
thereto,  the  defendants,  as  copartners,  were  the  owners  of 
4,200,000  feet  of  saw  logs,  which  thej^  were  desirous  of  sell- 
ing; that  in  February,  or  early  in  March,  1888,  the  defend- 
ants promised  and  agreed  to  give  or  pay  to  the  plaintiff,  as 
commission  for  finding  a  purchaser  for  said  logs,  whatever 
the  same  should  be  sold  for  over  and  above  $7  per  thousand 
feet ;  that  in  pursuance  of  such  agreement  the  plaintiff  found 
and  procured  a  purchaser  for  said  logs  in  the  person  of  one 
W.  E.  Anthony,  and  March  15,  1888,  said  Anthony  pur- 
chased for  the  firm  of  W.  E.  Anthony  &  Co.,  of  which  he 
was  a  member,  the  said  logs,  at  $7.25  per  thousand  feet; 
that  in  procuring  such  purchaser  and  making  such  sale  the 
plaintiff  was,  and  acted  as,  the  agent  of  the  defendants,  and 
not  as  the  agent  of  said  Anthony  or  Anthony  &  Co.    And 
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as  a  conclusion  of  law  the  court  found,  in  effect,  that  the 
defendants  were  indebted  to  the  plaintiff  in  the  sum  of 
$1,050,  with  interest  thereon  from  March  15,  1888;  and 
judgment  was  entered  thereon  accordingly.  From  the  judg- 
ment so  entered  the  defendants  bring  this  appeal. 

It  is  undisputed  that  during  the  time  mentioned  the  plaint- 
iff lived  near  the  Mississippi  river,  at  Alma,  in  Buffalo  county, 
and  was  engaged  in  the  business  of  buying  and  selling  logs 
and  timber,  and  in  negotiating  the  sale  and.  purchase  of  logs 
and  timber  as  a  broker  on  commission ;  that  during  the  same 
time  the  defendants  were  copartners,  residing  at  Chippewa 
Falls,  and  owned  the  logs  and  the  timber  from  which  the  logs 
were  to  be  cut,  all  situate  and  being  in  Chippewa  county; 
that  previously  the  defendant  Grandmaitre  had  assigned  to 
the  defendant  Lego  his  interest  in  said  timber  and  logs  to 
secure  him  for  moneys  advanced  in  the  enterprise;  that  one 
John  King  was  a  silent  partner  of  the  defendants  in  the 
business;  that  W.  E.  Anthony,  mentioned,  resided  at  Co- 
manche, Clinton  county,  Iowa,  and  was  a  member  of  the 
firm  of  W.  R.  Anthony  &  Co. ;  that  the  plaintiff,  by  corre- 
spondence and  otherwise,  induced  W.  E.  Anthony  to  go  to 
Chippewa  Falls,  March  15,  1888,  and  while  there  to  enter 
into  a  written  contract  in  the  name  of  his  firm  with  the  de- 
fendant Lego  personally,  wherein  and  whereby  Lego  agreed 
to  cut,  haul,  and  deliver  to  W.  R.  Anthony  &  Co.,  on  Main 
creek,  in  Chippewa  county,  and  some  thirty  or  forty  miles 
northeast  of  Chippewa  Falls,  the  logs  in  question  which  had 
then  been  partly  cut,  and  the  balance  were  to  be  cut  from 
timber  on  the  lands  therein  described;  that  Lego  therein 
further  agreed  to  bark-  and  end-mark  each  log,  as  therein 
prescribed,  and  to  have  such  mark  recorded  immediately  in 
the  lumber  inspector's  office  at  Chippewa  Falls;  that  Lego 
therein  further  agreed  to  cause  all  such  logs  to  be  scaled  as 
fast  as  banked,  by  a  competent  scaler,  and  upon  the  break- 
ing up  of  logging  operations  to  render  to  W.  E.  Anthony 
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&  Co.  a  statement  in  writing,  certified  to  bj  such  scaler, 
showing  the  whole  number  of  logs,  and  the  number  of  feet 
therein,  the  number  of  logs  of  each  length,  and  the  average 
number  of  logs  per  thousand  feet,  up  to  the  date  of  such 
statement;  that  it  was  thereby  mutually  agreed  and  under- 
stood by  the  parties  thereto  that  the  scale  of  the  logs  made 
by  such  scaler  should  be  reviewed  and  inspected  by  the 
plaintiff,  who  should  have  power  to  decidd  upon  the  accu- 
racy of  such  scale,  and  in  so  doing  might  add  to  or  deduct 
from  such  scale  such  amount  as,  in  his  judgment,  should  seem 
just,  and  his  decision  on  such  scale,  when  made,  should  be 
final,  and  binding  on  the  parties,  and  constitute  and  be  the 
scale  of  the  logs  upon  which  the  payments  therein  mentioned 
should  be  made;  that  the  title  to  the  logs  should  vest  in 
W.  R.  Anthony  &  Co.  as  fast  as  delivered  in  Main  creek; 
that,  in  consideration  thereof,  W.  R.  Anthony  &  Co.  therein 
agreed  to  pay  said  Zego  $7.25  per  thousand  feet,  as  therein 
prescribed;  and  that  the  logs  were,  in  fact,  cut  and  deliv- 
ered as  so  agreed.  It  is  admitted  in  the  case  on  the  part  of 
the  defendants  that  such  logs  were  sold  to  W.  R.  Anthony 
&  Co.  for  $7.25  per  thousand  feet  by  Zego  and  not  by  the 
plaintiff. 

1.  Error  is  assigned  because  the  court  found  that  the 
plaintiff  was  not  the  agent  of  "W.  R.  Anthony  &  Co.  It  ap- 
pears that  in  November  or  December,  1887,  one  or  more  of 
the  firm  of  W.  R.  Anthony  &  Co.  was  at  Chippewa  Falls, 
and  learned  about  the  logs,  and  had  some  talk  with  Zego 
about  them;  that  it  resulted  in  several  letters  passing  be- 
tween Z.ego  and  the  firm,  which  finally  terminated  in  that 
December  or  January  following  without  reaching  any  agree- 
ment. February  20, 1888,  Anthony  &  Co.  wrote  to  plaintiff: 
"If  you  hear  of  any  good  logs  for  sale  on  bank,  please  ex- 
amine them,  if  price  is  not  too  high,  and  report  to  us  at  once, 
so  we  can  close  deal  if  satisfactory."  March  5,  1888,  the 
plaintiff  wrote  to  W.  R.  Anthony  &  Co. :  "  I  think  I  can  get 
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King's  logs  for  seven  and  a  quarter.  I  think  there  is  some- 
thing in  them  for  you.  There  will  be  about  four  million, 
and  you  must  consider  that  they  will  get  to  the  slough  in 
good  season  next  spring.  They  will  be  sold  at  that  price  if 
you  do  not  want  them.  I  have  the  refusal  this  week  only. 
Answer  by  return  mail."  "  King's  logs,"  mentioned  in  the 
letter,  meant  the  logs  in  question,  as  he  was  a  silent  partner 
of  the  defendants  in  respect  to  them;  and  the  contract  for 
the  logs  was  executed  ten  days  afterwards.  It  appears  that 
subsequently  to  the  sale  of  the  logs,  and  prior  to  the  trial  of 
this  action,  the  defendants  and  their  silent  partner,  King, 
got  into  litigation ;  and  the  testimony  of  the  defendant  Lego 
is  more  or  less  in  conflict  with  the  testimony  of  the  others, 
AS  well  as  the  plaintiff.  The  defendant  Lego  flatly  denies 
ever  having  made  or  authorized  or  consented  to  the  making 
of  any  contract  or  agreement  with  the  plaintiff  for  finding 
a  purchaser  of  the  logs;  but  upon  the  whole  record  we  think 
the  finding  of  the  court  to  the  effect  that  the  defendants 
promised  and  agreed  to  pay  to  the  plaintiff,  as  commission, 
for  finding  a  purchaser  for  the  logs,  whatever  the  same 
should  be  sold  for  over  and  above  $7  per  thousand  is  sus- 
tained by  the  evidence,  and  that  the  plaintiff  did  find  and 
procure  such  purchaser  at  $7.25  per  thousand  feet,  and  that 
in  doing  so  the  plaintiff  acted  as  the  agent  of  the  defend- 
ants, and  not  as  the  agent  of  W.  R.  Anthony  or  Anthony  & 
Co.  There  is  no  evidence  that  W.  E.  Anthony  or  Anthony 
&  Co.  ever  paid,  or  offered  or  promised  to  pay,  to  the  plaint- 
iff anything  to  secure  such  purchase. 

2.  The  question  recurs  whether  the  plaintiff  is  entitled  to 
the  commission  of  twenty-five  cents  per  thousand  feet  upon 
the  facts  so  found.  The  law  is,  undoubtedly,  as  claimed  by 
counsel  for  the  defendants,  that  "one  who  acts  as  the  ven- 
dor's agent  in  the  sale  of  property  without  the  knowledge 
of  the  vendee,  cannot  recover  from  the  vendee  for  services 
in  effecting  such  sale  as  his  agent;  his  concealment  of  the 
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fact  that  he  was  agent  for  the  vendor  being  a  fraud  in  the 
law."  Meyer  v,  Hanchett^  39  Wis.  419.  The  converse  of 
the  proposition  is  equally  true,  for  it  is  well  established  that 
"  one  cannot  act  as  agent  for  both  seller  and  purchaser,  un- 
less both  know  of  and  assent  to  his  undertaking  such  agency 
and  receiving  commissions  from  both."  Meyer  v,  Ilanchett^ 
43  Wis.  246.  In  the  case  at  bar  the  plaintiff  was  not  em- 
ployed by  the  defendants  to  make  a  sale  of  the  logs,  but 
merely  to  find  some  one  who  was  willing  to  purchase  at  $7 
per  thousand  or  upwards,  leaving  the  parties  to  make  their 
own  contract. 

Thus,  in  Herman  v.  Martineau^  1  Wis.  151,  the  defendant, 
who  owned  a  farm,  agreed  to  pay  to  the  plaintiff  $10  if  he 
found  him  a  tenant  to  whom  he  could  let  his  farm,  and  an- 
other person,  who  desired  to  rent  a  farm,  agreed  to  pay  to 
the  plaintiff  $5  if  he  would  find  him  a  farm  which  he  might 
rent.  The  plaintiff  thereupon  brought  the  wobld-be  tenant 
and  the  owner  of  the  farm  together,  and  they  thereupon 
consummated  a  contract  for  the  letting  of  the  farm;  and  it 
was  held,  in  effect,  that  the  plaintiff  was  not  the  agent  of 
the  former  for  letting  the  farm,  and  that  the  fact  that  the 
tenant  had  agreed  to  pay  him  for  finding  the  farm  to  rent 
was  no  objection  to  his  recovery  of  the  $10  from  the  farmer 
for  thus  finding  a  tenant.  This  was  put  on  the  ground,  as 
stated  by  the  court,  that:  "There  was  no  opportunity  here 
for  the  violation  of  good  faith  on  the  part  of  Herman,  and 
it  was  entirely  consistent  with  his  duty  to  Martineau  that 
he  could,  at  the  same  time  and  in  the  same  transaction,  per- 
form a  service,  and  thereby  earn  a  compensation  from  a 
third  party.  The  test  in  such  cases  is  whether  the  interests 
of  one  of  the  parties  for  whom  the  person  acts  are  antago- 
nistic to  those  of  the  other  party;  for,  if  they  be,  he  could 
not  be  said  to  act  with  a  sole  regard  to  the  interests  of  his 
principal."  Id.  157, 158.  That  case  was  expressly  approved 
in  Stewart  v.  Mather^  32  Wis.  355,  and  it  is  there  stated  by 
Vou  98—24 
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Dixon,  C.  J.,  to  be  "in.  strict  harmony  with  the  decisions," 
Avhich  he  cites;  and,  among  other  things,  he  said:  "Thus,  in 
Rujpp  V.  Sampson^  16  Gray,  398,  it  was  held  that  if  a  middle- 
man brings  together  a  buyer  and  a  seller,  each  of  whom  has 
agreed,  without  the  knowledge  of  the  other,  to  pay  the  mid- 
dleman a  commission  on  any  contract  which  may  be  made 
between  them,  and  a  contract  is  made  between  them,  in  X\\& 
making  of  which  the  middleman  takes  no  part  as  agent  for 
either,  the  conduct  of  the  middleman  in  concealing  from  each 
his  agreement  with  the  other  is  not  fraudulent,  and  is  no  de- 
fense to  an  action  brought  by  him  against  either  to  recover 
the  commission  agreed  upon."  Id.  355.  In  that  case  this 
court  held  that,  "  where  a  sale  is  effected  through  the  efforts 
of  a  broker,  or  through  information  derived  from  him,  so 
that  he  may  be  said  to  have  been  the  procuring  cause,  the 
law  leans  to  that  construction  of  his  contract  with  the  vendor 
which  will  secure  the  payment  of  his  commission,  rather  than 
to  the  contrary  construction."    Id,  341. 

So  it  was  held  by  this  court  in  a  more  recent  case  that 
"  one  who,  in  the  sale  or  exchange  of  property,  acts  merely 
as  a  middleman  to  bring  the  parties  tpgether,  they  making 
their  own  contract,  may  recover  compensation  from  both 
parties."  OHon  v.  Scqfield^  61  Wis.  382,  and  cases  there  cited. 
See,  also,  Willes  v.  Smithy  77  Wis.  81.  In  the  still  more  recent 
case  of  Donohue  v.  Padden^  93  Wis.  20,  it  was  held  that  "a 
real-estate  broker  is  entitled  to  the  agreed  commission  upon 
a  sale  of  land  where  the  owner  fixed  the  price,  received  the 
full  amount  stipulated  for  in  his  contract  with  the  broker, 
and  was  to  receive  no  more  in  any  event,  although,  before 
his  employment,  the  broker  had  shown  the  land  to  the  pur- 
chaser and  the  latter  had  expressed  a  desire  to  meet  the 
owner,  and  although  the  broker  had  rendered  some  services 
to  such  purchaser." 

The  plaintiff  was  a  middleman,  and  nothing  more.  There 
is  no  evidence  that  he  had  any  authority  to  make  or  close. 
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a  contract  for  the  sale  of  logs  on  the  part  of  the  defendants, 
much  less  on  the  part  of  Anthony  or  Anthony  &  Co.  His 
only  engagement  was  to  find  and  procure  a  purchaser,  as  he 
did.  That  engagement  was  fully  performed  when  he  pro- 
cured W.  R.  Anthony  to  visit  the  defendants  at  Chippewa 
Falls,  and  express  to  the  defendants  a  willingness  to  pur- 
chase the  logs  at  the  price  named ;  especially  as  no  objection 
was  made  to  him  for  want  of  responsibility  or  otherwise. 
Both  Anthony  and  his  firm  appear  to  have  been  wholly  un- 
objectionable. TVhen  such  purchaser  was  so  procured,  the 
plaintiff,  under  his  agreement  with  the  defendants,  had  fully 
earned  his  commissions,  and  was  then  entitled  to  his  com- 
pensation. Such  right  to  compensation  could  not  then  have 
been  defeated,  even  had  the  defendants  refused  to  close  the 
contract.  Stewart  v.  Mather^  32  Wis.  355;  Willea  v.  Smithy 
17  Wis.  81. 

3.  This  being  so,  it  is  really  immaterial  as  to  what  the 
plaintiff  subsequently  agreed  to  do  in  respect  to  the  logs. 
The  question  here  presented  is  not  whether  the  plaintiff 
could  have  collected  pay  of  Anthony  or  Anthony  &  Co.  for 
reviewing  and  inspecting  the  scale  made  on  the  part  of  the 
defendants  when  the  logs  were  banked,  as  "  mutually  agreed 
and  understood"  by  the  express  terms  of  the  contract,  but 
whether  he  can  recover  for  services  upon  an  agreement  fully 
performed  at  the  time  when  the  contract  with  Anthony  & 
Co.  was  signed.  His  services  for  reviewing  and  inspecting 
the  scale  were  independent  of  his  former  services,  and  for 
them  he  was  to  be  paid,  and  was,  in  fact,  paid.  The  answer 
is  a  mere  general  denial,  and  the  character  of  the  stipulation 
in  that  contract  in  regard  to  so  reviewing  and  inspecting 
the  scale  when  the  logs  were  banked  was  not  involved  in  the 
issue  on  trial  nor  the  issue  tried. 

4.  So  the  mere  fact  that  the  plaintiff  was  lumber  inspector 
of  the  Ninth  district,  at  Beef  Slough,  in  Buffalo  county,  did 
not  preclude  him  from  entering  into  a  contract  to  procure 
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a.  purchaser  of  logs  situated  in  Chippewa  county,  and  in  an- 
other district,  and  many  miles  away  from  Beef  Slough. 

£y  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Ames,  Respondent,  vs.  Storer,  imp..  Appellant. 

JantLory  It— February  8, 1898, 

0)  Appeal:  Findinga,   (2)  Mortgages:  Foreclosure  sale:  Interest  of  mort- 
gagee under  tax  certificates, 

1.  Findings  of  the  trial  court  wiU  not  be  disturbed  on  appeal  unless 

they  are  against  the  clear  preponderance  of  the  evidence. 

2.  Under  sec.  3169,  R  S.  1878  (providing  that  the  sheriff  or  referee  mak- 

ing a  foreclosure  sale  "shall  make,  execute  and  deliver  to  the  pur- 
chaser a  deed  of  the  premises  sold  .  .  •  which  deed,  upon  the 
•confirmation  of  such  sale,  •  .  •  shall  be  a  bar  to  all  claim,  right 
or  equity  of  redemption  therein,  of  and  against  the  parties  to 
€uch  action,  their  heirs,"  etc.,  and  also  against  all  persons  claiming 
under  them  subsequent  to  the  filing  of  the  notice  of  lispendens\ 
a  referee's  deed  to  the  purchaser,  upon  the  confirmation  of  the 
tsale,  passed  to  him  all  the  right,  title,  or  interest  of  the  mortgagee 
in  and  to  the  premises  sold,  including  his  interest  in  the  premises 
arising  under  tax  certificates  held  by  him  at  the  time  of  the  sale. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Charles  Smith,  Judge.     Affirmed, 

The  plaintiff  brought  this  action,  claiming  to  be  the  owner 
in  fee  simple  and  in  actual  possession  of  lots  19  and  20  in 
block  10  in  West  Superior,  First  division,  Douglas  county, 
Wisconsin  (setting  forth  his  title  thereto),  to  quiet  his  title 
to  said  premises,  as  against  the  defendant  George  L,  Storer 
and  twelve  others,  in  respect  to  certain  tax  certificates  and 
tax  claims  asserted  against  said  lots.  The  defendant  Storer^ 
only,  answered  the  complaint,  and  he,  only^  appeals  from  the 
judgment  rendered  in  the  action. 
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The  premises  were  mortgaged  to  the  defendant  Storer  hj 
one  Baribeau,  the  owner  thereof,  May  20,  1800;  and  tho 
mortgage  was  foreclosed  by  action  in  the  superior  court  of 
Douglas  county,  judgment  of  foreclosure  having  been  ren- 
dered March  19, 1894,  and  the  premises  were  sold  under  tb© 
same  at  referee's  sale  in  May,  1895,  to  James  B.  Finch,  who 
conveyed  the  same  to  the  plaintiff  in  August,  1895.  The 
premises  had  been  sold  at  a  tax  sale  in  1893  for  taxes  for 
$327.14,  to  one  Humphrey,  who  about  June  1, 1893,  assigned 
the  certificates  of  sale  to  the  defendant  Storer.  The  samo 
premises,  after  judgment  and  before  the  foreclosure  sale, 
were  again  sold  for  taxes  for  $391.81,  to  the  defendant  Storer^ 
who  paid  in  all  for  the  four  tax  certificates  thereon  $718.95.. 
The  mortgagor  had  covenanted  in  the  mortgage  to  pay  all 
taxes.  It  appeared  that  the  defendant  Storer  was  never  in 
possession  of  the  mortgaged  premises,  either  actually  or  con- 
structively, and  that  his  purchase  of  said  tax  certificates  was 
for  the  express  purpose  and  with  the  intention,  only,  of  pro- 
tecting his  mortgage  lien,  and  that  he  held  them  only  to 
reimburse  himself  for  the  money  he  had  paid  for  such  cer- 
tificates; that  he  was  not  seeking  any  tax  deed  on  the  prem- 
ises; that  he  had  paid  the  actual  face  value  of  said  certificates, 
with  all  interest,  costs,  and  charges  thereon ;  and  that  at  tbo 
time  of  the  referee's  sale  under  the  said  judgment  he  was 
the  holder  and  owner  of  said  certificates. 

James  B.  Finch  became  the  ostensible  purchaser  of  tho 
mortgaged  premises  at  the  referee's  sale  under  the  judg- 
ment, for  the  sum  of  $5,551.46;  and  the  referee  on  the  same 
day  executed  and  delivered  to  him  a  deed  of  said  premises, 
in  the  usual  form  of  a  referee's  deed  of  sale  on  foreclosure. 
On  the  31st  of  August,  1895,  Finch  conveyed  the  premises 
by  quitclaim  deed  to  the  plaintiflF.  The  premises  were  bid 
in  for  said  Finch  by  E.  F.  McCausland,  of  the  firm  of  Mc- 
Causland  &  Smith,  acting  as  the  attorneys  and  agents  of 
said  purchaser,  and  who  were  duly  authorized  so  to  do.     Tho 
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gam  total  of  said  judgment  and  taxes  at  the  date  of  the  sale 
was  $6,299.44,  and  the  market  value  of  the  premises  was 
$9,000.  The  purchaser  had  actual  knowledge  of  the  taxes 
outstanding  against  said  premises  at  the  time  of  the  sale,  and 
of  the  existenbe  of  said  four  tax  certificates.  The  plaintiff, 
Samud  Ames^  was  the  actual  and  real  purchaser  of  said 
premises  at  the  referee's  sale,  and  they  were  bid  off  in  the 
name  of  said  Finch  only  as  a  matter  of  convenience.  Up  to 
the  time  of  the  confirmation  of  said  referee's  sale  and  deed 
of  said  premises,  they  were  in  the  possession  of  the  mort- 
gagor, Baribeau,  and  the  rents  and  profits  were  all  paid  either 
to  him  or  to  his  use  and  benefit. 

.  It  was  found  that  at  the  time  of  the  commencement  of 
the  action  the  plaintiff  was  the  owner  in  fee  simple  of  the 
premises,  and  in  the  actual  possession  and  occupancy  of  said 
lots,  and  that  none  of  the  defendants  had  any  estate  or  in- 
terest in  said  premises,  or  any  part  thereof,  of  any  kind  or 
nature;  that  said  tax  certificates  were  purchased  and  ac- 
quired by  the  defendant  Storer  while  he  was  the  owner  and 
holder  of  said  mortgage  and  the  judgment  of  foreclosure 
thereof,  and  that  by  the  purchase  and  acquisition  of  said 
tax  certificates  he  redeemed  said  mortgaged  premises  from 
said  sales,  and  that  such  certificates  became  void;  that,  by 
the  sale  of  said  real  estate  to  the  said  Finch  pursuant  to  the 
foreclosure  of  said  mortgage,  the  defendant  Storer  thereby 
transferred  to  said  Finch  all  his  interest  in  said  real  estate 
upon  which  said  mortgage  was  a  lien,  free  and  clear  from 
any  and  all  liens  and  incumbrances  in  favor  of  him,  the  said 
Storer. 

The  court  gave  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant,  establishing  the  plaintiff's  claim,  right, 
title,  estate,  and  possession  in  and  to  the  premises,  and  that 
the  said  Finch,  through  whom  the  plaintiff  claims  title  by 
his  purchase  of  said  real  estate  at  the  mortgage  sale,  acquired 
all  the  right,  title,  and  interest  of  the  said  Storer^  including 
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his  interest  in  all  of  said  tax  certificates,  in  and  to  the  prop- 
erty in  dispute;  and  gave  judgment  against  the  defendant 
Storer  for  costs,  from  which  he  appealed. 

The  defendant  Storer  by  his  answer  insisted  that  it  was 
agreed  between  him  and  the  said  purchaser.  Finch,  by  and 
through  his  attorneys  and  agents,  that  he  (Finch)  was  to 
bid  off  said  premises  at  the  sum  of  $5,551.46,  which  was  the 
amount  of  said  Storer's  foreclosure  judgment  independent 
of  said  tax  certificates;  that,  in  case  no  higher  sum  should 
be  bid  by  others,  he  (said  Finch)  was  to  bid  in  said  premises 
at  said  amount,  and  reimburse  the  defendant  St(yrer  the 
amount  paid  by  him  for  said  four  tax  certificates,  with  ac- 
crued interest,  costs,  and  charges,  and  that,  unless  said 
Finch  was  willing  to  carry  out^  such  agreement  in  all  re- 
spects, the  defendant  Storer  would  bid  in  said  property 
himself;  that  said  Finch,  his  agents,  etc.,  agreed,  in  consid- 
eration of  said  premises  being  so  sold  to  him,  and  in  the 
absence  of  any  higher  bid,  that  said  taxes  should  be  taken 
care  of  as  above  stated ;  that  the  defendant  Storer  relied  on 
such  agreement,  and  for  that  reason  refrained  from  bidding 
off  said  premises,  believing  that  said  purchaser.  Finch,  would 
reimburse  him  for  the  moneys  so  paid  out  by  him  for  the 
said  tax  certificates.  The  defendant  Storer  claimed  to  own 
and  hold  said  tax  certificates,  and  to  be  entitled  to  enforce 
the  same  against  the  said  premises,  as  liens  thereon,  and  the 
right,  title,  and  interest  acquired  at  such  foreclosure  sale 
and  so  subsequently  conveyed  to  the  plaintiff. 

In  support  of  the  contention  of  the  defendant  Storer^  Mr. 
Perkins,  his  attorney,  testified  in  substance  that  he  stated 
to  Mr.  McCausland,  acting  for  the  plaintiff  in  making  the 
purchase,  that  it  would  take  the  amount  of  the  judgment, 
$5,551.46,  plus  what  defendant  Storer  had  paid  out  for  taxes, 
which  was  about  $747,  the  amount  of  the  four  certificates 
in  question,  to  purchase  the  premises;  that  all  the  defendant 
Storer  wanted  out  of  the  premises  was  his  money,  the 
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amount  of  the  judgment  and  costs,  and  the  taxes  that  he 
had  paid  out;  that  he  did  not  want  any  tax  deed,  and  said 
to  him,  "  If  you  bid  in  this  property  for  your  client  at  the 
amount  of  our  judgment,  and  costs  and  taxes,  as  stated,  and 
there  is  no  higher  bidder,  you  can  have  the  property,  if  you 
will  reimburse  us  for  those  taxes;"  that  McCausland,  on 
behalf  of  his  client,  promised  to  do  that,  and  that  he  (Per- 
kins), as  attorney  for  StoreVy  relied  on  that  agreement,  and 
the  sale  was  carried  through,  and  the  property  sold  to  Finch 
on  the  strength  thereof;  that  all  this  was  said  before  the 
mortgage  sale,  and  that  he  relied  on  these  conversations  in 
allowing  the  property  to  be  bid  in  by  Finch,  and  believed 
that  the  amount  of  the  certificates  would  be  paid  to  Mr, 
Storer;  that  McCausland  had  called  for  a  statement  of  the 
amount  of  the  taxes,  and  he  (Perkins)  had  furnished  the 
statement,  or  stated  to  him  the  amount. 

On  behalf  of  the  plaintiflF,  and  in  rebuttal  of  the  evidence 
produced  on  the  part  of  the  defendant,  both  McCausland 
and  Peckham,  who  participated  on  behalf  of  the  purchaser, 
Finch,  in  making  such  purchase,  testified  in  substance  that 
there  never  was  any  such  conversation,  or  any  understand- 
ing that  the  purchaser  at  the  foreclosure  sale  would  take 
care  of  or  assume  the  payment  of  the  taxes.  McCausland 
testified  positively  that  Perkins  never  said  anything  to  him 
about  the  taxes  on  the  property;  that  he  did  not  say  anj"^- 
thing  to  him  about  his  client.  Finch,  having  to  take  care  of 
those  taxes;  that  nothing  was  said  about  taxes  to  him,  that 
he  ever  heard  of.  The  witness  Peckham  testified  that  Mr. 
Perkins  said  nothing  to  him  about  Mr.  Storer  having  the 
tax  certificates  on  the  property,  and  did  not  know  at  that 
time  that  Mr.  Storer  had  them;  that  Mr.  Perkins  never  said 
anything  to  him  about  the  outstanding  taxes  as  a  part  of 
the  purchase  price  of  the  property.  Considerable  testimony 
was  given  pro  and  con  in  relation  to  this  contention.  Mr. 
Perkins  testified  that  Peckham  gave  him  a  draft  when  the 
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matter  was  settled ;  that  he  did  not  ask  him  for  the  amount 
of  the  tax  certificates,  and  did  not  know  whether  anything 
was  said  about  it  at  that  time ;  that  he  relied  on  McCaus- 
land's  word  to  carry  out  the  agreement  in  regard  to  the 
taxes,  and  supposed  it  would  be  carried  out;  that  he  gave 
him  the  amount  it  would  take  to  clear  up  the  judgment  and 
taxes  at  $6,311. 

The  court  refused  to  find  according  to  the  contention  of 
the  defendant  Storer  in  relation  to  the  taxes  and  tax  certifi- 
cates, but  found  in  that  respect  in  favor  of  the  plaintiflf. 
The  defendant  Storer  excepted  to  the  finding,  and  appealed 
from  the  judgment  so  given  in  favor  of  the  plaintiff. 

For  the  appellant  there  were  briefs  by  Phil.  H.  PerkiTis^ 
attorney,  and  Burr  W.  Jones^  of  counsel,  and  oral  argument 
by  Mr,  Jones.  They  contended,  inter  alia,  that  a  mortgagee 
who  is  not  in  possession  is  under  no  obligation  to  pay  the 
taxes,  nor  does  he  hold  a  fiduciary  character  toward  the 
mortgagor,  and  hence  he  is  not  disqualified  from  acquiring 
a  tax  title.  The  cases  which  hold  otherwise  under  such  cir- 
cumstances are  either  in  states  where  the  common-law  rule 
prevails  as  to  the  character  of  mortgages  or  are  cases  where 
the  mortgagee  was  in  actual  possession  of  the  premises. 
Black,  Tax  Titles,  §  278;  Waterson  v.  Devoe,  18  Kan.  223; 
Sprait  V.  Pricey  18  Fla.  289 ;  Summers  v.  Kanawha^  26  W.  Ya. 
159;  Reim^er  v.  Newely  47  Minn.  237.  The  turning  point  in 
all  the  adjudged  cases  is  the  obligation  of  the  party  setting 
up  the  tax  title  to  pay  the  taxes.  Smith  v.  Lewis^  20  Wis. 
356;  Cooley,  Taxation,  501;  Wood  v.  Armour ^  88  Wis.  488; 
Black,  Tax  Titles,  §  273.  The  mortgagee,  being  out  of  posses- 
sion and  not  bound  by  any  covenant,  agreement,  or  promise 
to  pay  taxes,  is  under  no  obligation  to  pay  the  taxes  on  the 
mortgaged  premises,  and  may  acquire  title  to  the  property 
by  a  fair  purchase  at  a  tax  sale  and  hold  it  like  any  other 
purchaser.  Pingree,  Mortgages,  §§  909,  2123;  Williams  v. 
Tovmsendy  31  N.  Y.411;  Kirkioood  v.  Thompson,  2  De  Gex, 
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J.  &  S.  613;  Darcy  v.  Rall^  1  Vern.  48;  Knight  v.  Mdrjori- 
lanhs^  2  Macn.  &  G.  10;  Gjemess  v.  Mathews^  27  Minn.  320; 
Chambers  v.  Waters^  3  Sim.  42;  Ten  Eyck  v.  Graig^  62  K  T. 
406;  Cameron  v.  Irwin^  5  Hill,  280;  Shaw  v.  Bunny ^  13 
Weekly  Eep.  374,  2  De  Gex,  J.  &  S.  468;  Cholmondely  v. 
Lord  Clinton,  2  Jac.  &  W.  183 ;  Cornell  v.  Woodruff,  77  N.  Y. 
203;  Youn^  v.  Omohundro,  69  Md.  424;  Beckwith  v.  Sebom, 
31  W.  Va.  1;  Brevoort  v.  Bandolph,  7  How.  Pr.  398;  JacJc- 
^on  V.  Eelf,  26  Fla.  465;  Waterson  v.  Devoe,  18  Kan.  223; 
Betiimn  v.  Buddy  17  Ark.  546;  Ferguson  v.  Etter,  21  id.  160; 
sees.  1158-1160,  R.  S.  1878. 

For  the  respondent  there  was  a  brief  by  McCaudand  cfe 
Smith,  and  oral  argument  by  E,  F,  McCausland.  To  the 
point  that  a  mortgagee  cannot  take  a  tax  title,  they  cited 
Black,  Tax  Titles  (2d  ed.),  §  278;  Burchard  v.  Rolerts,  70 
Wis.  Ill;  Fish  v.  Brunette,  30  id.  102;  Black  well.  Tax  Titles 
<5th  ed.),  §§  566,  593;  Basseit  v.  Welch,  22  Wis.  175;  Cooley, 
Taxation,  503-505;  sec.  1158,  S.  &  B.Ann.  Stats.,  note. 

PiNNEY,  J.  1.  Whether,  as  contejided  by  the  defendant 
Storer,  it  was  agreed  at  the  time  of  the  foreclosure  sale,  and 
in  consideration  thereof,  that  the  purchaser.  Finch,  assumed 
the  payment  of  the  four  tax  certificates,  with  interest,  costs, 
and  charges,  which  Storer  held  against  the  premises,  and  to 
reimburse  him  therefor,  was  a  controverted  question  of  fact, 
upon  which  the  evidence  is  so  conflicting  that  it  is  impossi- 
ble to  say  that  the  finding  of  the  court  adverse  to  the  con- 
tention of  the  defendant  is  against  the  clear  preponderance 
of  the  evidence.  We  cannot,  therefore,  interfere  to  reverse 
this  finding,  and  a  discussion  of  the  evidence  upon  which  it 
is  founded  would  lead  to  no  profitable  result.  The  parties 
neglected  a  salutary  precaution  in  such  cases,  by  failing  to 
fully  complete  the  business  in  hand,  or  to  commit  their  agree- 
ment to  writing;  and  after  the  foreclosure  sale  had  been 
completed  by  the  execution  and  delivery  of  the  necessary 
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<\eed  and  the  payment  of  $5,551.46,  the  amount  of  the  bid, 
the  present  controversy  about  the  amount  of  the  tax  certifi- 
cates occurred,  which  gave  rise  to  the  present  action. 

3.  The  general  rule  is  stated  to  be:  "A  purchaser  at  a 
mortgage  foreclosure  sale  acquires  all  the  title  and  interest 
of  both  the  mortgagor  and  mortgagee  in  and  to  the  prop- 
erty. The  court  undertakes  to  dispose  of  the  interests  of 
the  parties  to  the  suit  in  the  land,  and  the  purchaser  acquires 
those  interests,  whatever  they  may  be.  And  it  has  been 
said  that  a  sheriflTs  sale  of  real  estate  under  a  judgment  re- 
-covered  by  scire  facias  upon  the  mortgage  passes  to  the  pur- 
chaser the  title  to  the  mortgaged  premises,  discharged  of  all 
equities, —  even  of  those  of  which  the  mortgagee  had  no  no- 
tice or  knowledge."  Wiltsie,  Mortgage  Foreclosure,  §  577. 
In  Tollman  v.  Ely^  6  Wis.  244,  the  court,  speaking  on  the 
subject,  said:  "Whatever  estate  or  title  the  mortgagee  had 
in  the  mortgaged  premises  became  merged  in  the  decree,  and 
passed  to  the  purchaser  at  the  judicial  sale.  Whatever  es- 
tate or  title  the  other  parties  to  the  suit  had  at  its  com- 
mencement passed  by  the  same  act  to  the  same  party.  Such, 
it  would  seem,  must  be  the  necessary  and  inevitable  conse- 
quence and  result  of  the  decree  of  foreclosure  and  sale,  if 
any  effect  whatever  is  given  to  them." 

Whatever  doubt  may  have  existed  upon  this  subject  has 
been  put  at  rest  by  the  statute  (R.  S.  1878,  sec.  3169),  which 
provides  that,  upon  any  foreclosurjs  sale  being  made,  "the 
sheriff  or  referee  making  the  same,  on  compliance  with  its 
terms,  shall  make,  execute  and  deliver  to  the  purchaser  a 
deed  of  the  premises  sold,  setting  forth  each  parcel  of  land 
sold  to  him,  and  the  sum  paid  therefor,  which  deed,  upon 
the  confirmation  of  such  sale,  shall  vest  in  the  purchaser  all 
the  right,  title  and  interest  of  the  mortgagor,  his  heirs,  per- 
sonal representatives,  and  assigns,  in  and  to  the  premises 
sold,  and  shall  be  a  bar  to  all  claim,  right,  or  equity  of  re- 
demption therein,  of  and  against  the  parties  to  such  action, 
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their  heirs,  and  personal  representatives,  and  also  against 
all  persons  claiming  under  them  ^subsequent  to  the  filing  of 
the  notice  of  the  pendency  of  the  action  in  which  such  judg- 
ment was  rendered."  The  referee's  deed  to  Finch,  the  pur- 
chaser at  the  foreclosure  sale,  upon  the  confirmation  of  such 
sale,  passed  to  him  whatever  right,  title,  or  interest  the  de- 
fendant Storer  had  in  and  to  the  premises  sold,  whether 
under  the  tax  certificates  in  question,  or  either  of  them,  or 
otherwise. 

For  this  reason,  and  in  view  as  well  of  the  finding  of  the 
circuit  court  already  noticed,  the  defense  of  Storer  utterly 
fails;  and  it  is  not  material  to  consider  or  determine  whether 
the  purchase  by  Storer  of  the  tax  certificates  in  question 
operated  as  a  redemption  of  the  lots  from  such  tax  sales,  or 
as  a  payment  of  the  taxes  thereon.  In  any  view,  therefore, 
that  may  be  taken  of  the  case,  the  judgment  of  the  superior 
court  is  correct. 

By  the  Court —  The  judgment  of  the  superior  court  is  af- 
firmed. 


Dbnsmorb  Commission  Company,  Appellant,  vs.  Shong,  Re- 
spondent. 

January  1£— -February  8, 189S. 

Partnership:  Transfer  of  assets  to  corporation:  Rights  of  creditors: 
Fraud:  Execution  levy:  Replevin, 

Where  several  persons  who  had  been  doing  business  as  copartners, 
having  a  going  mercantile  business,  formed  a  corporation,  deter- 
mined their  respective  interests  in  the  partnership  property,  sub- 
cribed  for  stock  in  the  corporation  to  the  extent  of  such  interests, 
conveyed  the  partnership  property  and  business  to  the  corporation, 
and  respectively  received  therefor  the  stock  subscribed,  without 
making  any  special  provision  for  the  payment  of  the  partnership 
debts,  and  thereafter  continued  the  business  in  the  same  place. 
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with  the  same  property,  but  in  the  name  of  and  for  the  corpora- 
tion, and  there  is  no  evidence  or  circumstance  to  impeach  the 
transaction  for  fraud,  unless  under  sec.  2310,  R.  S.  1878,  because  of 
want  of  delivery,  change  and  continued  change  of  possession,  of 
the  things  sold,  the  presumption  of  fraud  arises,  and  thereafter 
some  of  the  property  was  seized  on  executions  issued  on  judg- 
ments against  the  partnership,  the  corporation  replevied  the  same 
and  the  person  making  the  seizure,  in  justification  thereof,  gave 
in  evidence  the  executions  but  made  no  proof  of  his  official  char- 
acter or  of  the  existence  of  the  judgments,  other  than  by  the  pro- 
duction of  such  executions ;  Sie/d: 

(1)  That  proof  of  the  existence  of  a  valid  judgment  and  of  the 
official  character  of  the  person  who  made  the  seizure  was  essen- 
tial to  make  out  his  defense,  and  that  neither  of  such  facts  was 
established  by  the  mere  production  of  the  execution. 

(2)  That  a  transfer  of  the  property  by  the  partners  to  the  corpo- 
ration, without  in  any  way  retaining  any  equity  to  have  the  part- 
nership debts  satisfied  out  of  such  property,  left  no  remedy  in 
that  regard  to  the  creditors,  under  the  rule  that  the  creditors  of  a 
partnership  have  no  lien  on,  or  equity  in,  partnership  assets,  inde- 
pendent of  the  equity  of  the  partners. 

(3)  That  the  mere  fact  that  the  debts  of  the  partnership  were 
not  provided  for  in  the  transaction,  there  being  no  proof  that  the 
members  of  the  partnership  were  insolvent,  was  not  sufficient  to 
in  any  way  impeach  the  bona  fides  of  the  transaction. 

(4)  That  the  statutory  presumption  of  fraud  was  effectually 
rebutted  by  proof  that  a  full  consideration  was  paid  for  the  prop- 
erty. 

[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

Action  of  replevin  to  recover  property  taken  by  defend- 
ant from  the  plaintiff,  pretending  to  act  under  an  execution 
against  Orson  W.,  Joseph  M.,  and  John  D.  Densmore.  The 
evidence  showed  that  for  some  time  the  Densmores  were 
copartners  in  a  mercantile  business  under  the  firm  name  of 
Densmore  Bros. ;  that  while  so  doing  business  they  formed 
the  plaintiff  corporation,  determined  the  amount  of  their  re- 
spective interests  in  the  partnership  business,  subscribed  for 
stock  in  such  corporation  in  proportion  to  such  interests, 
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then  transferred  such  partnership  property  to  such  corpora- 
tion in  payment  of  such  stock,  and  the  stock  was  issued  ac- 
cordingly. The  evidence  further  showed  that  the  defendant^ 
pretending  to  act  under  executions  issued  oa  judgments  ren- 
dered against  the  Densmores,  levied  upon  and  took  from  the 
corporation  some  of  the  property  transferred  to  it  as  afore- 
said; that  when  the  corporation  was  formed,  the  business 
formerly  carried  on  by  the  Densmores  was  continued  by  the 
corporation  at  the  same  place  and  with  the  same  property. 
The  executions  were  oflFered  and  received  in  evidence  against 
objection.  At  the  close  of  the  evidence  the  court  directed 
a  verdict  in  favor  of  defendant.  There  was  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  which  was  denied,  and 
the  ruling  duly  excepted  to.  Judgment  was  rendered  for 
defendant  on  the  verdict,  and  plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  briefs  by 
H,  K  Gardy  and  for  the  respondent  on  the  brief  of  Arnold 
<&  Arnold. 

Counsel  for  the  respondent  contended,  inter  alia,  that  the 
organization  of  the  corporation,  as  against  third  persons,  was 
a  mere  change  of  name  without  aflFecting  the  ownership  of 
the  property.  Hatcher  v.  United  Leasing  Co,  75  Fed.  Rep. 
368;  Bankv.  Chattanooga  Pulley  Co,  97  Tenn.  308;  Lehigk 
Mining  &  Mfg.  Co.  v.  Kelly,  160  U.  S.  337. 

Marshall,  J.  It  is  first  assigned  as  error  that  there  was 
no  proof  offered  to  show  that  defendant  was  an  officer  or 
that  he  acted  for  a  creditor  in  levying  upon  the  property 
under  the  executions.  Such  facts  were  essential  to  his  de- 
fense, and  there  seems  to  have  been  an  absolute  failure  of 
proof  in  regard  thereto.    Marks  v.  Wright,  81  Wis.  572. 

It  is  further  contended  by  appellant  that  no  indebtedness 
was  shown.  The  mere  production  of  an  execution,  fair  on 
its  face,  purporting  to  have  been  issued  on  a  judgment 
against  persons  therein  named  as  judgment  debtors,  does 
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not  prove  the  existence  of  such  judgment  or  the  amount 
due  thereon,  so  as  to  establish  the  right  of  an  oflBcer  wha 
may  have  seized  property  thereunder  to  hold  such  property 
for  the  satisfaction  of  such  execution,  when  the  right  so  to 
do  is  challenged  as  in  this  case.  Such  right  can  be  sustained, 
when  so  challenged,  only  by  showing  the  existence  of  a 
valid  judgment  and  the  amount  due  thereon.  Marks  v, 
Wrighiy  supra.  Here  no  judgment  was  shown.  The  defect 
in  the  proof  was  fatal  to  defendant's  case.  The  trial  court 
probably  acted,  in  directing  the  verdict  in  defendant's  favor, 
on  the  theory  that  the  execution  prima  fa^ie  established 
the  existence  of  the  judgment  That  was  error,  for  which 
the  judgment  appealed  from  must  be  reversed. 

It  is  further  assigned  as  error  that  there  was  no  evidence 
to  impeach  the  title  of  the  plaintiff  corporation  for  fraud, 
hence  no  warrant  for  holding  that  the  property  was  liable 
to  seizure  for  the  debts  of  the  Densmores  after  they  had 
sold  the  same  to  the  plaintiff.  There  is  no  evidence  that 
the  Densmores  were  insolvent  at  the  time  of  the  transfer, 
nor  any  fact  established  to  impeach  the  lona  fides  of  the 
transaction  whereby  the  corporation  became  the  owner  .of 
the  property,  except  that  no  provision  was  specially  made 
for  the  payment  of  the  debts  of  the  partnership,  and  that 
the  members  of  the  firm,  acting  for  the  corporation,  re- 
mained, as  agents  of  such  corporation,  in  possession  of  the 
property,  and  conducted  the  business  at  the  same  place  as 
before,  but  in  the  name  of  the  corporation  instead  of  that 
of  the  firm.  A  creditor  of  a  partnership,  as  such,  has  no 
lien  on  the  partnership  assets,  nor  any  equity  therein  inde- 
pendent of  the  equity  of  the  partners.  So  long  as  the  equity 
of  the  latter  exists,  to  have  the  debts  of  the  partnership  sat- 
isfied out  of  the  partnership  assets,  it  may  be  enforced  by 
the  creditors.  A  transfer  of  the  partnership  property  free 
from  fraud  outs  oflf  such  equity  of  the  partners,  and  the 
equity  of  the  creditors,  which  depends  upon  it,  falls  at  tho 
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same  time  by  the  same  act.  This  subject  was  so  fully  dis- 
cussed by  this  court  in  Thayer  v.  RumpTirey^  91  Wis.  276, 
that  it  is  not  deemed  necessary  to  go  over  the  same  at  this 
time.  It  was  there  said,  in  effect,  that  if  a  member  of  a 
firm  makes  a  Ijona  fide  sale  of  his  interest  in  the  partner- 
ship property  to  his  copartner  or  to  a  stranger,  without  in 
any  way  retaining  his  equity  to  have  the  partnership  cred- 
itors paid  out  of  such  property,  the  title  thereto  is  thereby 
vested  in  the  new  owner,  free  from  any  claim  of  the  vendor 
or  his  creditors  through  him. 

From  the  foregoing  it  follows  that  the  title  to  the  prop- 
erty in  dispute  was  in  plaintiff  free  from  any  claim  of  the 
creditors  of  the  firm  at  the  time  the  levy  on  such  property 
was  made,  unless  such  title  was  impeached  for  fraud.  The 
mere  fact  that  the  debt  of  the  firm  was  not  provided  for, 
there  being  no  proof  in  the  case  that  the  members  of  the 
firm  were  insolvent  when  the  transfer  was  made,  did  not 
raise  even  a  suspicion  of  fraud.  So  it  comes  down  to  the 
subject  of  want  of  change  and  continued  change  of  posses- 
sion as  evidence  of  fraud  under  the  statute.  Sec.  2310,  R.  S. 
18.78,  provides  that,  "  every  sale  made  by  a  vendor,  of  goods 
and  chattels  in  his  possession  or  under  his  control,  .  .  . 
unless  the  same  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  sold  .  .  •  shall  be  presumed  to  be 
fraudulent  and  void,  as  against  the  creditors  of  the  vendor, 
.  .  .  or  subsequent  purchasers  in  good  faith;  and  shall 
be  conclusive  evidence  of  fraud,  unless  it  shall  be  made  to 
appear,  on  the  part  of  the  persons  claiming  under  such  sale, 
.  .  .  that  the  same  was  made  in  good  faith,  and  without 
any  intent  to  defraud  such  creditors  or  purchasers.'*  Now, 
though  it  is  apparent  from  the  evidence  that  there  was  all 
the  delivery  to  the  purchaser,  change  and  continued  change 
of  possession,  that  the  nature  of  the  case  would  permit,  as- 
suming that  the  circumstances  were  such,  under  the  statute, 
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as  to  raise  a  presumption  of  fraud,  the  proof  is  undisputed 
that  the  corporation  paid  full  value  for  the  property,  by  is- 
suing corporation  stock  therefor,  which  it  had  an  undoubted 
right  to  do  under  the  statute.  Sec.  1753,  E.  S.  1878.  That 
circumstance,  so  established,  eflfectually  rebutted  the  pre- 
sumption of  fraud  arising  from  mere  want  of  actual  change 
and  continued  change  of  possession,  if  there  were  such.  The 
law  is  well  settled  in  this  state  that  the  legal  presumption 
of  fraud,  arising  under  the  statute  in  favor  of  the  creditor  of 
a  vendor  out  of  the  mere  fact  that  such  vendor  has  sold 
property  to  another  and  thereafter  retained  possession  of 
the  same,  is  rebutted  by  proof  of  the  payment  of  a  full  con- 
sideration for  such  property  to  the  vendor  by  such  other. 
Norwegian  Plow  Co,  v,  Hanihorn^  71  Wis.  529. 

It  follows  from  the  foregoing  that,  as  the  case  stood  at 
the  close  of  the  evidence  when  the  court  directed  a  verdict 
for  the  defendant,  there  was  no  evidence  to  impeach  the  title 
of  the  plaintiff  to  the  property  on  the  ground  of  fraud,  and 
if  the  facts  were  otherwise,  there  was  no  proof  that  the  de- 
fendant represented  a  creditor  of  the  Densmores  or  was  in 
a  position  to  attack  the  transfer  by  them  to  the  corporation 
on  the  ground  of  fraud  or  any  other. 

By  the  Court —  The  judgment  of  the  drcuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 


Volk  and  others.  Appellants,  vs.  Stowell,  Eespondent. 

January  12— February  8, 1898, 

Executors  and  administrators:  Right  to  realty:  Contracts:  Death  of  one 
party:  Agency  coupled  with  an  interest 

1.  An  administrator  cannot  maintain  an  action  for  the  recovery  of 
his  decedent's  real  estate,  unless  it  is  shown  that  it  is  needed  for 
the  payment  of  debts  or  legacies. 
Vol.  98  —  25 
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%  Defendant  and  plaintiffs*  testator  entered  into  a  contract  providing 
that  the  defendant  should  manage  the  testator's  farm  for  a  term 
of  five  years;  that  he  should  receive  therefor  $30  per  month,  and 
in  addition  fifteen  per  cent  of  the  farm  products  and  increase  of 
stock,  and  should  be  allowed  the  use  of  certain  buildings  and  a 
garden;  that  the  testator  might  declare  the  contract  forfeited 
only  in  case  of  failure  or  neglect  of  the  defendant  to  perform  it 
according  to  its  true  intent  and  meaning;  and  that  upon  the 
death  of  the  defendant  the  contract  should  be  determined  and 
any  wages  due  him  should  be  paid  to  his  heirs  or  legal  representa- 
tives by  the  testator  or  "  his  heirs,  representatives,  or  assigns,  upon 
whom  this  contract  shall  be  binding."  By.  his  will,  made  soon 
after,  the  testator  bequeathed  the  revenues,  benefits,  and  profits 
arising  from  said  farm  to  his  grandchildren,  each  to  be  paid  hi» 
proper  share  thereof  after  attaining  his  majority,  until  which 
time  said  proceeds  were  to  be  paid  to  the  testator's  children;  Held^ 
that  the  contract  vested  in  the  defendant  an  agency  or  authority, 
coupled  with  an  interest,  which  survived  the  testator  and  became 
binding  on  his  heirs  and  personal  representatives,  and  entitled 
the  defendant  to  continue  to  manage  the  farm  as  stipulated  in  the 
contract 

Appeal  from  a  judgment  of  the  circuit  court  for  Polk 
county :  A.  J.  Yinje,  Circuit  Judge.    Affirmed. 

This  was  an  action  for  the  recovery  of  certain  real  estate, 
called  the  "Hermitage  Farm,"  situated  on  the  north  shore 
of  Poplar  lake,  in  Polk  county,  of  which  Leonard  W.  Volk 
died  seised  August  19, 1895,  having  made  on  the  1st  of  April, 
1895,  a  written  agreement  with  the  defendant,  Stowell^  by 
which  it  was  agreed  that  the  latter  should  take  charge  of 
the  management,  care,  and  cultivation  of  said  farm,  or  any 
additional  adjoining  land  that  might  be  thereafter  purchased 
by  said  Volk,  for  a  term  of  five  years  from  that  date,  sub- 
ject to  extension,  as  the  parties  might  mutually  agree.  The 
defendant  was  to  devote  his  entire  time  and  best  effort  to 
the  management,  care,  and  cultivation  of  said  farm,  and  to 
faithfully  and  diligently  serve  the  exclusive  interests  of  the 
said  Volk  therein,  for  the  designated  period.  Volk  agreed 
to  pay  the  defendant  therefor  a  monthly  salary  of  $30,  pay- 
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able  at  the  end  of  each  month,  and  to  furnish  him  a  hired 
man  or  strong  boy  of  about  eighteen  years  of  age,  and  dur- 
ing harvest  time,  if  necessary,  to  furnish  an  extra  man  or 
boy.  Besides  the  monthly  salary  or  wages  to  be  paid  said 
Stowell^  said  Volk  was  to  allow  him  additional  fifteen  per 
cent,  of  all  increase  of  stock  (quadrupeds  and  bipeds)  born 
or  hatched  on  the  said  farm;  also  fifteen  per  cent,  of  all 
products  of  the  soil,  field,  and  garden. 

Among  other  things,  it  was  agreed  that  any  stock  might 
be  sold  from  time  to  time  or  increased  according  to  the 
wishes  or  direction  or  option  of  Volk.  The  defendant  was 
"to  have  the  use  of  the  farm  house,  fuel,  and  private  garden 
free."  The  "  Lodge,"  so  called,  on  the  premises,  was  exclu- 
sively for  the  use  of  Volk,  as  well  as  the  log  house  at  east 
end  of  farm,  with  a  small  garden  and  granary.  AH  original 
stock  was  to  be  kept  good  according  to  schedule,  if  the  sixty 
acres,  more  or  less,  produced  food  sufficient  to  feed  them 
through  the  winter.  It  was  agreed  that  at  the  end  of  every 
six  months  the  monthh'^  percentage  might  be  increased  or 
reduced,  according  to  the  yield  of  stock  and  products  of  the 
soil,  as  might  be  mutually  agreed  upon  between  said  Volk 
and  the  defendant.  "In  case  of  failure  or  neglect  of  the 
defendant  to  perform  the  covenants  and  agreements  on  his 
part,  .  .  .  the  contract  should,  at  the  option  of  said 
Volk,  become  forfeited  and  determined;"  and,  in  such  event, 
the  defendant  agreed  "to  immediately  surrender  up  the 
premises  to  said  Volk."  In  case  of  the  death  of  the  defend- 
ant before  the  expiration  of  the  contract,  the  same  should 
terminate,  and  any  wages  or  percentages  due  to  him  at  that 
time  were  to  be  paid  to  his  heirs  or  legal  representatives 
"  by  said  Volk,  or  his  heirs  or  representatives  or  assigns, 
upon  whom  this  contract  shall  be  binding." 

By  the  last  will  and  testament  of  said  Volk,  which  has 
been  duly  admitted  to  probate,  he  devised  the  premises  in 
question  to  his  grandchildren  then  living,  the  issue  of  his  son 
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Stephen  A,  Doxiglaa  Volk  and  his  wife,  Marion  Laribee  Volk, 
and  to  his  grandchildren  then  living,  the  issue  of  his  daugh- 
ter Elizabeth  Eonora  and  her  husband,  William  B.  Colt, 
naming  them,  or  any  other  grandchildren  who  might  there- 
after be  born;  that  is  to  say,  as  each  of  said  grandchildren 
should  reach  the  lawful  age,  he  or  she  should  be  entitled  to 
their  proportion  of  the  revenues,  profits,  and  benefits  of 
whatsoever  kind  of  said  farm,  to  be  divided  by  the  probate 
judge  of  said  Polk  county,  or  such  trustee  as  he  might  ap- 
point, as  the  guardian  and  trustee  or  executor.  Their  par- 
ents, during  the  minority  of  the  grandchildren,  were  to  be 
-entitled  to  all  revenues,  divided  equitably,  etc. 

The  parents  of  the  grandchildren  mentioned  in  the  will, 
Stephen  A.  Douglas  Volk  and  Nora  Volk  Colty  are  children 
of  the  testator,  and  they  brought  this  action  for  the  recovery 
-of  the  premises  in  question,  charging  the  defendant  with 
unlawfully  withholding  the  same.  The  answer  was  a  gen- 
eral denial.  H.  P.  Burdick^  administrator  of  the  estate  of 
said  Leonard  W.  Volk  with  his  will  annexed,  was  subse- 
quently joined  as  a  party  plaintiff. 

Upon  trial  by  the  court,  the  facts  were  found  as  stated, 
and  that  the  defendant  had  occupied  the  premises  under  and 
•by  virtue  of  said  contract  from  its  date,  and  still  occupied 
the  same,  and  that  said  Leonard  W.  Volk  lived  upon  the 
same  after  the  contract  was  made  to  the  time  of  his  death. 
The  circuit  court  held  that  the  defendant  was  entitled  to 
the  possession  and  occupancy  of  the  farm  house  on  the  prem- 
ises, and  such  possession  as  would  enable  him  to  take  charge 
of  the  management,  care,  and  cultivation  of  the  farm  accord- 
ing to  the  terms  of  the  contract;  and  that  the  plaintiffs 
were  not  entitled  to  the  exclusive  possession  of  the  premises; 
and  gave  judgment  dismissing  the  action,  from  which  the 
plaintiffs  appealed. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  11,  P.  Burdiok^  and  for  the  lespondent  on  that  of  Frank 
£,  Dorothy. 
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PiNNET,  J.  1.  There  is  neither  allegation  nor  proof  to 
show  that  the  rents  and  profits  of  the  real  estate  in  question 
were  needed  for  the  payment  of  debts  of  the  testator  or  in 
the  settlement  of  his  estate,  or  that  he  left  debts  unpaid  or 
not  provided  for.  At  common  law,  the  executor  or  admin- 
istrator had  nothing  to  do  with  the  real  estate  of  which  the 
testator  or  intestate  died  seised.  Jo7ies  v.  Billstehi^  28  Wis. 
221.  When  there  are  no  debts  or  legacies  to  be  paid,  there^ 
is  no  valid  reason  why  the  executor  or  administrator  should 
have  the  possession  of  the  real  estate.  Flood  v.  Pilgrim^Z^ 
Wis.  376;  Filhey  v.  Carrier^  45  Wis.  469;  McManany  v, 
Sheridauy  81  Wis.  542.  The  burden  of  proving  that  there 
were  debts  of  the  testator  to  be  paid  was  on  the  plaintifiF 
BurdicJcy  seeking  a  recovery  of  the  premises  as  administra- 
tor of  the  estate  of  the  deceased  with  his  will  annexed.  It 
appears  from  the  will  itself  that  no  legacies  were  given  by- 
it,  and  it  seems  clear  that  no  recovery  in  the  action  could 
be  had  by  the  administrator,  BurdicJc. 

2.  Whether  there  could  be  a  recovery  by  the  plaintiffs 
S.  A.  Doxujlas  Volk  and  Nora  Volk  Colt^  children  of  the  testa- 
tor and  parents  of  his  grandchildren  named  in  the  will,  and  to 
whom  the  revenues,  profits,  and  benefits  of  the  farm  were 
devised  until  each  such  grandchild  should  reach  the  lawful 
age,  when  he  or  they  should  be  entitled  to  their  propor- 
tion of  such  revenues,  profits,  and  benefits,  is  a  question  de- 
pending upon  the  legal  effect  of  the  contract  made  by  the 
defendant  with  the  testator,  April  1,  1895,  in  view  of  the 
subsequent  death  of  Leonard.  W.  Volk.  The  contention  on 
the  part  of  the  plaintiff  is  that  the  contract  is,  in  effect,  a 
contract  between  master  and  servant,  upon  a  specified  com- 
pensation to  the  latter,  which  would  be  terminated  upon 
the  death  of  either  party,  upon  the  ground  that,  "  in  con- 
tracts in  which  the  performance  depends  upon  the  continued 
existence  of  a  given  person  or  thing,  a  condition  is  implied 
that  the  impossibility  of  performance  arising  from  the  per- 
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ishing  of  the  person  or  thing  shall  excuse  the  performance, 
because,  from  the  nature  of  the  contract,  it  is  apparent  that 
the  parties  contracted  on  the  basis  of  the  continued  exist- 
ence of  the  particular  person  or  thing."  The  death  of  one 
contracting  party  does  not  operate  as  a  release  or  discharge 
from  the  performance  of  his  part  of  the  agreement,  where 
it  is  of  such  a  character  that  it  may  be  performed  by  his 
personal  representatives.  Hawkins  v.  BaWs  AdrrCr^  18  B. 
Mon.  816,  68  Am.  Dec.  755.  Where  the  agreement  is  for 
services  which  involve  the  peculiar  skill  of  an  expert  by 
whom^  alone  the  particular  work  in  contemplation  of  the 
parties  can  be  performed,  and  where  distinctly  personal  con- 
siderations are  at  the  foundation  of  the  contract,  the  rela- 
tion of  the  parties  is  dissolved  by  the  death  of  him  whose 
personal  qualities  constituted  the  particular  inducement  to 
the  contract.  If  a  party  agrees  to  do  that  which  does  not 
necessarily  require  him  to  perform  in  person, —  that  which 
he  may,  by  assignment  of  his  contract  or  otherwise,  employ 
others  to  do, —  it  may  be  fairly  inferred,  unless  otherwise 
expressed,  that  a  mere  personal  relation  was  not  contem- 
plated. Billing^  Appeal^  106  Pa.  St.  558.  It  is  a  presump- 
tion of  law  that  the  parties  to  a  contract  bind,  not  only 
themselves,  but  their  personal  representatives;  and  execu- 
tors, therefore,  whether  named  in  the  contract  or  not,  are 
liable  on  the  contracts  of  the  testator  which  are  broken  in 
his  lifetime,  and,  with  the  exception  of  contracts  in  which 
personal  skill  or  taste  is  required,  on  all  such  as  are  broken 
after  his  death.  Chitty,  ConJ;.  (13th  ed.),  130;  Slboni  v. 
Kirlman^  1  Mees.  &  W.  418.  An  ordinary  contract  of 
lease  is  not  such  a  personal  contract  as  is  extinguished  by 
the  death  of  the  lessor  or  lessee.  Lochart  v.  Forsythe^  49 
Mo.  App.  654.  The  executors  or  administrators  are  in  truth 
contained  in  the  person  of  the  testator  or  intestate,  except 
in  the  case  of  a  personal  contract, —  that  is,  a  contract  de- 
pending on  personal  skill, —  in  which  is  always  implied  the 
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condition  that  the  person  is  not  prevented  by  the  act  of 
God  from  completing  the  work.  In  Wills  v.  Murray^  4 
Exch.  865,  Pakke,  B.,  said:  "Ko  proposition  is  clearer  than 
that,  as  a  general  rule,  the  executor  represents  the  person  of 
his  testator  with  respect  to  all  his  rights  and  liabilities  on 
all  his  contracts."  The  executors  of  every  person  are  im- 
plied in  himself  and  bound  without  naming  them.  The 
same  rule  applies  to  administrators.  Hyde  v.  Skinner^  2  P. 
Wms.  196, 197.  His  personal  representatives  continue  to  be 
bound  so  far  as  the  means  to  complete  such  contracts  have 
come  to  their  hands. 

The  contract  under  consideration  is  a  peculiar  one,  and 
somewhat  in  the  nature  of  a  lease.  It  conferred  on  the  de- 
fendant many  of  the  rights  of  a  tenant  under  such  an  instru- 
ment. Manifestly,  it  gave  the  defendant,  during  the  period 
specified  in  the  contract,  an  interest  in  the  possession  and 
use  of  the  farm.  It  gave  him  authority  to  manage,  care  for, 
and  cultivate  it,  and  to  diligently  serve  the  exclusive  inter- 
ests of  Volk  therein  for  the  period  specified,  to  the  end  that  he 
might  become  entitled  to  the  percentages  stipulated  of  stock 
and  products  of  the  soil,  which  were  to  be  derived  and  arise 
out  of  the  land  by  the  cultivation  of  the  farm  and  perform- 
ance of  the  contract,  and  it  would  seem  reasonably  clear 
that  the  devisees  of  Volk  took  the  premises  subject  to  the 
rights  of  the  defendant  in  these  respects.  He  was  to  have 
during  the  stipulated  period  the  use  of  the  farm  house,  fuel, 
and  private  garden  free,  Volk  retaining  the  option  to  de- 
clare the  contract  forfeited  and  determined  only  in  case  of 
failure  or  neglect  of  the  defendant  to  perform  the  covenants 
and  agreements  contained  in  it  on  his  part  according  to  their 
true  intent  and  meaning,  in  which  event  he  was  to  immedi- 
ately surrender  up  the  premises  to  said  Volk. 

It  is  a  question  of  intention  of  the  parties,  as  derived  from 
the  provisions  of  the  contract  and  the  subject  to  which  it 
relates,  as  to  whether  it  was  to  continue  in  force  after  the 
death  of  Volk;  and  upon  this  question  the  provision  of  the 
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testator's  will,  made  within  about  two  weeks  after  the  con- 
tract, is  quite  significant  as  to  the  intention  of  Volk,  provid- 
ing for  a  division  of  the  "  revenues,  profits,  and  benefits  of 
whatsoever  kind  of  said  farm,  by  the  probate  judge  of  said 
Polk  county,  or  such  trustee  as  he  may  appoint,  as  the  guard- 
ian and  trustee  or  executor,"  taken  in  connection  with  tha 
provision  that  the  plaintiffs,  the  parents  of  the  grandchildren 
mentioned  in  the  will,  during  their  minority,  were  to  be  en- 
titled to  all  revenues,  divided  equitably  according  to  said 
trustee's  decision.  Evidently  Volk  did  not  intend  that  his 
death  should  operate  to  extinguish  the  contract,  but  that 
its  provisions  should  remain  in  full  force,  and  be  executed 
by  and  between  the  defendant  and  Volk's  personal  repre- 
sentatives. 

The  contract  clearly  vested  in  the  defendant  an  agency 
or  authority,  coupled  with  an  interest  in  the  subject  matter 
of  the  business  to  which  it  related.  So  far  as  the  stipulations 
on  the  part  of  Volk  are  concerned,  no  legal  obstacle  is  per- 
ceived to  their  being  performed  by  his  personal  representa- 
tives. The  stipulated  percentages  of  all  increase  of  stock 
raised  on  the  farm,  and  fifteen  per  cent,  of  all  products  of 
the  said  soil,  field,  and  garden,  were  matters  in  respect  ta 
which  he  might  transfer  an  interest  to  the  defendant.  They 
were  possibilities  coupled  with  his  existing  interest  in  and 
ownership  of  the  farm  and  stock  thereon,  and  which  might 
result  from  the  performance  of  the  contract.  The  right  of 
the  defendant  to  such  percentages  and  the  occupancy  of  the 
farm  and  farm  house  in  order  that  such  percentages  and 
profits  might  be  realized,  was  clearly  vested  in  the  defend- 
ant, and  survived  after  the  death  of  Volk,  to  be  enforced,  if 
need  be,  against  his  personal  representatives. 

"We  think  that  the  implication  necessarily  arises  from  the 
stipulation  in  the  contract  that  it  should  be  determined  upon 
the  death  of  the  defendant  and  that  any  wages  or  percent- 
ages then  due  him  should  be  paid  to  his  heirs  or  legal  rep- 
resentatives by  said  Volk,  or  his  heirs,  representatives,  or 
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assigns,  upon  whom  this  contract  shall  he  binding^  that  its 
provisions  would  continue  in  force  notwithstanding  the 
death  of  Yolk.  So,  also,  the  option  of  Volk  to  declare  the 
contract  forfeited  in  case  of  failure  or  neglect  on  the  part 
of  the  defendant  to  perform  the  covenants  and  agreements 
contained  in  the  contract  on  his  part  according  to  their 
true  intent  and  meaning,  in  which  event  the  defendant  was 
to  immediately  surrender  up  the  premises  to  said  Volk,  raises 
a  clear  implication  that,  in  case  of  faithful  performance  of 
the  provisions  of  the  contract  on  the  part  of  the  defendant, 
his  rights  in  the  premises  would  continue  during  the  stipu- 
lated term. 

From  the  construction  and  effect  thus  given  to  the  pro- 
visions of  the  contract  it  necessarily  results  that  the  defend- 
ant, after  the  death  of  the  testator,  continued  to  be  entitled 
to  the  management,  care,  and  cultivation  of  the  farm,  and 
to  render  services  thereon  in  its  care  and  cultivation,  as  stipu- 
lated in  the  contract.  It  follows  that  the  plaintiffs  were  not 
entitled  to  the  exclusive  possession  of  said  premises,  or  to  re- 
cover them  before  the  expiration  of  said  term,  as  against  the 
defendant,  and  the  judgment  of  the  circuit  court  dismissing 
the  action  must  for  these  reasons  be  ailirmed. 

By  the  Court. —  The  judgment  of  the  circuit  court  for  Polk 
county  is  aflBrmed. 


Anderson,  Respondent,  vs.  Douglas  County,  imp..  Appellant. 

January  12  —  February  ^,  1898. 

Limitations:  Pleading:  Taxation:  Restraining  issuance  of  deed:  Matters 
affecting  groundwork  of  tax:  Improper  assessment:  Tender  of 
amount  justly  chargeable, 

1.  The  admission  of  service  indorsed  upon  the  back  of  a  summons  and 
complaint  cannot  be  considered  in  passing  upon  a  demurrer  based 
upon  the  statutes  of  limitation,  since,  under  sec.  2649,  R.  S.  1878,  a 
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demurrer  reaches  only  such  defects  as  appear  upon  the  face  of  the 
complaint. 

2.  In  an  action  to  restrain  the  issuance  of  a  tax  deed,  to  set  aside  the 

tax  sales,  and  for  a  reassessment,  allegations  that  the  common 
council  of  Superior  levied  upon  the  taxable  property  of  the  city  a 
certain  amount  for  the  "general  fund,"  without  further  explana- 
tion; that  the  county  treasurer  added  an  excessive  amount  of 
interest;  and  that  the  requisite  notices  for  making  certain  im- 
provements for  which  the  property  was  assessed  were  not  given, 
are  held  not  to  state  a  cause  of  action,  since  the  matters  alleged 
do  not  affect  the  groundwork  of  the  tax. 

3.  The  intentional  assessment  of  vacant  lands  for  a  much  greater 

amount  in  proportion  to  their  value  than  improved  lands,  for  the 
purpose  of  encouraging  improvements,  to  the  great  injury  of  the 
owner  of  such  vacant  lands,  is  a  defect  going  to  the  validity  of  the 
assessment  and  affecting  the  groundwork  of  the  tax,  such  as  au- 
thorizes the  interference  of  a  court  of  equity. 

4.  In  an  action  to  restrain  the  issuance  of  a  tax  deed  based  on  such  an 

assessment,  payment  or  tender  of  the  amount  justly  chargeable 
to  the  plaintiff's  lands  need  not  be  alleged,  since  it  is  impossible 
to  ascertain,  by  computation  or  otherwise,  the  amount  so  justly 
chargeable;  nor  need  the  plaintiff  allege  a  willingness  to  pay,  an 
allegation  of  such  mere  mental  condition,  incapable  of  disproof, 
being  of  no  benefit  to  defendant 

Appeal  from  an  order  of  the  circuit  court  for  Douglas 
county :  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
S.  U.  Grace  and  J7.  G.  Sloauy  and  for  the  respondent  on 
that  of  Michael  S.  Bright 

Cassoday,  0.  J.  This  is  an  action  to  restrain  the  defend- 
ants from  issuing  any  tax  deed  upon  any  of  the  plaintiflTs 
land  described,  and  to  have  all  of  the  tax  sales  therein  men- 
tioned held  void  and  canceled,  and  for  a  reassessment  for  all 
and  singular  the  taxes  mentioned.  The  defendants  Douglas 
Goxmiy  and  the  county  clerk  demurred  to  the  complaint  for 
the  reason  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  these  defendants;  that  the  action 
was  not  commenced  within  the  time  limited  by  sec.  1210A, 
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S.  &  B.  Ann.  Stats.,  as  amended,  and  certain  provisions  of 
tbo  charter.  From  an  order  overruling  such  demurrer  the 
defendant  Douglas  County  appeals. 

The  complaint,  among  other  things,  alleges  that  the  as- 
sessors for  the  city  for  1891,  in  violation  of  law,  intentionally 
and  purposely  pursuing  a  settled  policy  and  plan,  assessed 
vacant  lands  a  much  greater  sum  in  proportion  to  their  value 
than  improved  lands,  for  the  unlawful  purpose  of  encourag- 
ing the  improvement  of  unimproved  property  in  the  city; 
that  the  plaintiff  was  greatly  injured  by  such  acts  of  the  as- 
sessors, for  the  reason  that  her  property  was  mostly  unim- 
proved, and  a  much  greater  burden  of  taxation  was  thereby 
thrown  upon  her  than  she  ought,  in  justice,  to  bear.  As- 
suming this  to  be  true,  as  we  must  upon  this  appeal,  and  it 
brings  the  case  within  the  provisions  of  the  statute  which 
declare  that  "every  action  or  proceeding  to  set  aside  any 
sale  of  lands  for  the  nonpayment  of  taxes,  or  to  cancel  any 
tax  certificate,  or  to  restrain  the  issuing  of  any  tax  certificate 
or  tax  deed,  for  any  error  or  defect  going  to  the  validity  of 
the  assessment  and  affecting  the  groundwork  of  such  tdx, 
shall  be  commenced  within  one  year  from  the  date  of  such 
tax  sale  and  not  thereafter."  S.  &  B.  Ann.  Stats,  sec.  1210A/ 
Morrow  v.  Lander^  77  Wis.  80 ;  Muahego  v.  Drainage  ComnCrs^ 
78  Wis.  45.  The  demurrer,  however,  only  reaches  such  de- 
fects as  "appear  upon  the/ac^"  of  the  complaint.  R.  S. 
1878,  sec.  2649.  When  the  matters  complained  of  "do  not 
appear  upon  the  face  of  the  complaint,  the  objection  may  be 
taken  by  answer."  R.  S.  1878,  sec.  2G53.  Under  these  statutes, 
it  has  frequently  been  held  by  this  court,  in  effect,  that  a  de- 
murrer based  upon  the  statutes  of  limitation  cannot  be  sus- 
tained by  any  fact  appearing  in  the  record  dehors  the  face 
of  the  complaint.  Zcegel  v,  Kuster^  51  Wis.  31 ;  Gage  v.  Wag- 
landj  67  Wis.  566;  Benedix  v,  German  Ins,  Co,  78  Wis.  77. 
This  precludes  us  from  looking  into  the  admission  of  service 
indorsed  upon  the  back  of  the  summons  and  complaint. 
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The  complaint  alleges  other  defects  which  do  not  affect 
the  groundwork  of  the  tax,  as,  for  instance,  that  in  Novem- 
ber, 1891,  the  common  council  levied  upon  the  taxable  prop- 
ert}^  in  the  city  $249,000  for  city  taxes,  including  $61,000 
designated  therein  as  "general  fund,"  without  any  other 
explanation,  and  that  the  city  had  no  power  or  authority 
to  levy  any  general  fund  or  contingent  fund  tax,  and  hence 
that  such  levy  was  void;  and' also  that  the  county  treasurer 
added  an  excessive  amount  jof  interest;  and  also  that  tho 
requisite  notice  for  making  certain  improvements  was  not 
given.  In  Hayes  v.  Douglas  Co.  92  Wis.  429,  it  was  held^ 
in  effect,  "that  the  levy  of  a  certain  sum  for  the  *  general 
fund '  is  not  invalid  merely  because  it  was  not  included  in 
the  estimates  filed  and  there  was  no  detailed  statement  of 
the  items  of  which  it  was  composed."  It  was  there  further 
held  that,  "  even  if  such  a  levy  is  void,  still,  unless  tho  tax 
is  excessive  and  unequal  and  unjust,  a  court  of  equity  will 
not  interfere  to  set  aside  a  sale,  based  on  that  and  other 
taxes,  without  payment  of  that  tax  as  a  condition  of  relief." 
This  last  proposition  was  expressly  sanctioned  in  Chicago  dt 
J\r.  W.  R.  Co.  V.  Forest  Co.  95  Wis.  80,  89.  This  is  in  pur- 
suance of  an  equitable  rule  firmly  sanctioned  by  this  court 
in  numerous  decisions.  Fifidd  v.  Marinette  Co.  62  Wis.  532 ; 
Wisconsin  Cent.  H.  Co.  v.  Ashland  Co.  81  Wis.  10  et  seg.; 
Ilixon  V.  Oneida  Co.  82  Wis.  531,  and  cases  cited  in  the  opin- 
ions. Tho  rule  is  recognized  in  the  recent  case  of  Wells  v. 
Western  P.  &  S.  Co.  96  Wis.  116,  where  it  was,  among  other 
things,  held:  "(3)  If  such  excess  can  be  determined  by  mere 
computation  or  without  proof,  failure  to  plead  an  offer  to 
pay  the  balance  will  bo  fatal  to  the  cause  of  action.  (4)  A 
failure  to  tepder  or  offer  to  pay  the  balance  before  suit  will 
be  futal  to  any  claim  for  costs.  (5)  If  the  excess  cannot  l)e 
determined  by  computation  and  without  proof,  the  court 
should  determine  the  same,  as  near  as  practicable,  to  a  rea- 
sonable certainty,  from  the  evidence  produced  on  the  trial." 
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In  as  far  as  the  defects  alleged  do  not  go  to  the  validity 
of  the  assessment  and  affect  the  groundwork  of  such  tax,  it 
is  very  evident,  from  authorities  cited,  that  the  complaint 
fails  to  state  a  cause  of  action.  But  in  so  far  as  it  alleges 
a  corrupt  and  fraudulent  assessment,  to  the  great  injury  of 
the  plaintiflf,  it  did  go  to  the  validity  of  the  assessment  and 
aflFected  the  groundwork  of  such  tax;  and  hence  it  was  im- 
possible for  the  plaintiff  to  determine,  by  computation  or 
otherwise,  what  amount  of  such  taxes  was  justly  chargeable 
against  her  lands.  This  being  so,  she  could  not  pay  nor 
tender  payment  of  the  same,  and  hence  she  could  not  allege 
such  payment  or  tender.  There  is  therefore  no  good  reason 
for  requiring  her  to  allege  her  willingness  to  pay,  since  in 
case  a  reassessment  should  be  ordered  upon  issue  joined  and 
trial  had,  the  law  would  require  her  to  pay  into  court  the 
amount  of  such  valid  reassessment.  S.  &  B.  Ann.  Stats,  sec. 
12106.  An  allegation  of  such  mere  mental  condition  would 
be  of  no  benefit  to  the  defendant,  and  would  be  incapable 
of  disproof.  As  to  that  branch  of  the  case  we  think  the  de- 
murrer was  properly  overruled. 

By  the  Court —  The  order  of  the  circuit  court  is  afllrmed. 


Pearson,  Appellant,  vs.  Switzeb,  Eespondent. 

January  1£ — February  S,  1898, 

Contracts:  Pleading:  Recovery  quantum  meruit 

1.  In  an  action  to  recover  a  l^alance  aUeged  to  be  due  for  services  ren- 

dered under  an  express  contract  to  pay  specified  wages,  plaintiff 
cannot — at  least  not  without  amending  his  complaint  —  recover 
the  reasonable  value  of  his  services,  or  introduce  evidence  upon  that 
question. 

2.  On  October  6  defendant  hired  plaintiff  to  take  charge  of  his  mill  at 

C  at  $60  per  month.  During  November  and  December  defendant 
moved  his  mill  to  G.  On  December  27  the  parties  settled  for  the 
work  already  done  at  the  agreed  price,  and  plaintiff  was  fully 
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paid.  On  January  1,  following,  plaintiff  at  defendant's  request 
went  to  work  at  G.  and  continued  to  work  there  until  September 
of  the  year  following.  He  kept  defendant's  books,  but  did  not 
credit  himself  with  the  $60  per  month  after  January  1,  as  he  had 
done  before.  Held,  that  he  was  not  entitled  to  recover  under  the 
express  contract  for  work  done  after  January  L 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  George  H,  Single- 
ton and  James  J.  Lunney^  attorneys,  and  W,  II.  Stafford^  of 
counsel,  and  oral  argument  by  Mr.  Stafford. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Connor  <&  Leonard. 


WiNSLow,  J.  This  is  an  action  to  recover  a  balance 
claimed  to  be  due  upon  wages  for  twenty-three  months  under 
an  express  contract  to  pay  $60  per  month,  and  to  establish 
and  enforce  a  lien  therefor  on  certain  lumber.  The  answer 
admitted  the  labor,  but  claimed  that  a  part  only  was  done 
under  an  express  contract  at  $60  per  month,  namely,  from 
October  6  until  December  31,  1893,  which  had  been  fully 
paid,  and  that  the  remainder  of  the  services  from  the  last- 
named  date  until  September  3, 1895,  were  rendered  \vithout 
express  contract,  but  simply  under  a  general  hiring  upon 
quantum  meruit;  and  that  the  reasonable  value  of  such  last- 
named  services  was  only  $40  per  month,  which  had  been 
fully  paid.  At  the  close  of  the  trial  a  verdict  was  directed 
for  the  defendant. 

We  have  reviewed  the  evidence,  and  are  satisfied  that  a 
verdict  was  rightly  directed.  There  was  really  no  material 
dispute  as  to  the  original  hiring.  The  defendant  had  a  plan- 
ing mill  at  Cartwright,  Wisconsin,  and  hired  the  plaintiff  to 
take  charge  of  it  October  6,  1893,  at  $60  per  month.  The 
plaintiff  himself  testifies:  "He  [the  defendant]  oflFered  me 
the  position  of  looking  after  his  business  in  general  at  Cart- 
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Wright^  for  which  I  was  to  receive  $60  per  month.  "We  agreed 
on  the  wages."  In  November  and  December  of  the  same 
year  the  defendant  moved  his  mill  and  business  to  Glen 
Flora.  December  27,  1893,  the  parties  settled  for  the  work 
already  done  at  the  rate  of  $60  per  month,  and  the  plaintiff 
was  fully  paid.  On  the  1st  of  January,  1894,  the  plaintiff, 
at  defendant's  request,  went  to  work  at  Glen  Flora,  and  con- 
tinued to  work  until  September,  1895.  He  kept  the  defend- 
ant's books,  but  never  credited  himself  salary  at  $60  per 
month,  or  at  any  fixed  amount,  after  January  1st,  although 
he  had  done  so  before  that  time.  The  defendant  showed  by 
ample  testimony  that  the  plaintiff's  services  were  only  worth 
$40  per  month  after  January  1st,  and  there  was  no  testi- 
mony to  contradict  this.  It  was  undisputed  that  the  defend- 
ant had  fully  paid  for  the  services  rendered  at  this  last-named 
rate.  The  action  was  upon  express  contract  only,  and  the 
plaintiff's  own  evidence  shows  that  the  express  contract  was 
only  for  work  at  Cartwright,  and  was  closed  and  paid  for  in 
December,  1893.  There  is  no  basis  in  the  evidence  upon 
which  it  could  be  found  that  the  subsequent  work  at  Glen 
Flora  was  under  the  express  contract. 

As  no  claim  to  recover  upon  quantum  meruit  was  made  in 
the  original  complaint,  the  plaintiff  was  in  no  position  to 
recover  the  reasonable  value  of  his  services,  or  to  offer  evi- 
dence upon  that  question,  at  least  until  by  an  amendment 
to  his  complaint  he  had  laid  the  foundation  for  such  a  claim. 
This  is  not  like  the  case  of  Beers  v.  Kuehn^  84  Wis.  33,  where 
the  complaint  charged  both  express  contract  and  an  implied 
contract  to  pay  the  reasonable  value.  Here  the  plaintiff 
stood  upon  his  averment  of  express  contract  to  pay  a  speci- 
fied sum  from  beginning  to  end,  and  affirmatively  showed 
that  the  express  contract  was  closed  and  paid  in  full. 

These  views  render  unnecessary  the  discussion  of  any  otheV 
questions. 

By  the  Court. —  Judgment  atfirmed. 
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Egberts,  County  Judge,  Appellant,  vs.  "Wkadock  and  others, 
Eespondents. 

January  IS— February  8, 1898. 

Ustates  of  decedents:  Judgment  ordering  payment  of  claims:  Collateral 
attack:  Action  on  administrator's  bond:  Practice:  Pleading, 

1.  Under  sees.  3853,  3856,  4U14,  R.  S.  1878,  to  the  efifect  that,  after  the 
time  limited  for  creditors  to  file  their  claims  in  the  settlement  of 
the  estate  of  a  deceased  person,  the  county  court  shall  make  an 
order  for  the  payment  of  the  debts  in  whole  or  in  part,  or  a  divi- 
dend thereon,  according  to  the  circumstances  of  the  estate;  that 
when  the  time  shall  have  expired  under  such  order  or  judgment, 
the  executor  or  administrator  and  his  bondsmen  shall  stand  per- 
sonally liable  for  such  debts;  that  on  refusal  of  such  executor  or 
administrator  to  comply  with  the  demand  for  such  payment,  as 
to  any  creditor,  an  action  may  be  brought  against  such  executor 
or  administrator  and  his  bondsmen,  for  such  debt,  by  permission 
of  the  court,— the  order  or  judgment  for  payment,  though  made 
without  notice,  is  not  subject  to  collateral  attack.  Till  reversed 
on  appeal,  or  set  aside  in  some  direct  proceeding  for  that  purpose, 
it  is  conclusive  on  all  the  questions  necessarily  adjudicated  and 
included  within  it,  among  others,  that  there  is  a  sufficiency  of 
assets  to  pay  the  debts. 

a.  The  order  permitting  suit  on  the  bond  may  be  entered  without  no- 
tice, and  is  not  open  to  collateral  attack.  The  condition  precedent 
of  demand  for  payment  and  refusal,  which  must  precede  the  entry 
of  the  order,  is  not  open  to  question  except  on  appeal  from  the 
order,  or  in  some  direct  proceeding  to  vacate  or  avoid  it;  and  if 
that  were  not  so,  an  allegation  of  demand  and  refusal  in  the  com- 
plaint, not  put  in  issue  by  the  answer,  is  thereby  admitted  for  the 
purposes  of  the  action  upon  the  bond. 
[Syihibus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.     Reversed. 

Action  on  an  administrator's  bond.  The  estate  of  E.  Y. 
Mundy,  deceased,  being  in  process  of  settlement  in  the  pro- 
bate court  of  Douglas  county,  Wisconsin,  such  proceedings 
•were  there  duly  had  that  a  claim  for  $2,000,  with  interest 
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thereon  from  March  22,  1890,  was  allowed  in  favor  of  Rob- 
ert C.  Ray  and  James  D.  Ray.  Thereafter  James  D.  Ray 
died,  and  Robert  C.  Ray  was  appointed  as  executor  of  his 
estate.  Defendant  Weadock  was  the  executor  of  the  estate 
of  E.  V.  Mundy,  deceased,  and  the  other  defendants  were 
his  bondsmen.  Such  proceedings  were  had  after  the  allow- 
ance of  the  claim  as  aforesaid,  that  the  county  court  entered 
an  order  for  the  payment  of  such  claim  within  a  time  therein 
mentioned.  Such  order  was  made  on  a  petition  setting  forth, 
among  other  things,  the  allowance  of  the  claim,  and  that 
there  was  sufficient  property  belonging  to  the  estate,  appli- 
cable to  its  payment,  to  pay  it  in  full.  The  order  recited  as 
a  fact  established  on  the  hearing  that  there  was  sufficient 
property  in  the  hands  of  the  executor  to  pay  the  claim. 
Service  of  the  notice  of  the  hearing  on  the  petition  was  or- 
dered to  be  made  on  Ross,  Dwyor  &  Hanitch,  attorneys  for 
the  executor,  and  they  appeared  on  such  hearing.  The 
claim  was  not  paid  as  required  by  the  order,  and  such  pro- 
ceedings were  thereafter  duly  had  that  the  county  court,  by 
order,  authorized  the  bringing  of  this  action  against  the 
executor  and  his  bondsmen  to  recover  therefor. 

The  complaint  sets  forth  by  appropriate  allegations  all  of 
the  aforesaid  facts,  and  that  after  the  claim  was  ordered  to 
be  paid  plaintiff  demanded  payment  thereof  of  the  executor, 
which  was  refused.  The  defendants  answered,  admitting 
all  the  facts  alleged  in  the  complaint,  down  to  and  inclusive 
of  the  order  for  the  payment  of  the  claim.  There  was  no 
denial  of  the  allegation  of  demand  for  payment  pursuant  to 
the  order,  or  of  the  due  making  of  the  order,  or  that  the 
same  had  not  been  appealed  from  or  set  aside.  There  was 
a  denial  of  the  sufficiency  of  assets. 

On  the  trial  there  was  evidence  on  the  part  of  plaintiflF 

that  one  of  the  attorneys  for  the  claimants,  after  the  entry 

of  the  order  for  payment  of  the  claim,  had  some  talk  with 

the  executor  in  respect  to  such  payment.    There  was  also 

Vol.  98  — 26 
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evidence  that  th6  executor  informed  such  attorneys  by  letter 
that  there  was  no  money  with  which  to  pay  the  claim;  also 
evidence  by  the  executor  to  the  same  effect.  Proof  was  made 
of  all  proceedings  in  the  probate  court  as  alleged,  and  there 
was  no  proof  to  the  contrary,  except  the  recital  in  the  order 
authorizing  snit,  that  the  executor  appeared  in  the  proceed- 
ings to  obtain  such  order,  was  disproved. 

At  the  close  of  the  evidence  defendants'  counsel  moved 
the  court  for  a  nonsuit,  which  was  granted  and  the  ruling 
duly  excepted  to.  Judgment  was  rendered  accordingly  in. 
defendants'  favor,  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Reed  &  Reed^  at- 
torneys, and  Mann  cfe  Corc&ran^  of  counsel,  and  oral  argu- 
ment by  Myron  Reed,  They  -argued,  among  other  things, 
that  the  judgment  of  the  county  court  for  payment  of  the 
claim  cannot  be  attacked  collaterally  in  this  action.  It  is 
not  a  defense  that  the  executor  could  not  comply  with  the 
order  or  judgment.  If  he  thought  it  was  wrong  and  unjust 
he  should  have  appealed  under  the  provision  of  sec.  4031^ 
R.  S.  1878.  Shepavd  v.  Feihles,  38  Wis.  373 ;  Beard  v.  Lodge, 
20  Pick.  53 ;  Newcoinb  v,  GosSy  1  Met.  333 ;  Stovall  v.  Banksy 
10  Wall.  583;  Garler  v.  Comm.  7  Pa.  St.  265;  WiUey  v. 
Pavlk,  6  Conn.  74;  Fay  v.  Ames^  44  Barb.  328;  Waits  v. 
OayUj  20  Ala.  817;  Love  v,  Gibson^  2  Fla.  598;  Holden  v.  La- 
throp,  65  Mich.  652;  Clark  v,  Fredenhurg^  43  id.  263;  Beall 
V,  New  MexicOy  16  Wall.  535,  541 ;  Brush  v.  Button^  36  Conn. 
292;  Ifeyer  v.  Barth,  97  Wis.  352.  The  order  or  judgment 
of  the  probate  court  is  conclusive  upon  all  the  parties,  sure- 
ties as  well  as  principal.  When  parties  contract  with  ref- 
erence to  some  suit  or  proceeding  in  court  they  are  all  bound 
by  the  judgment  therein.  They  become  quasi  parties  to  the 
proceeding  and  are  bound  by  it.  Pratt  v,  Donovan,  10  Wis. 
378;  Booth  v.  Ahleman,  20  id.  602;  Ketchum  v.  Zeilsdorff,  26 
id.  514;  Smith  v.  Lochwood,  34  id.  72;  Shepard  v.  PebhleSy 
38  id.  378. 
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For  the  respondents  there  was  a  brief  by  Thomas  A.  E, 
Weadocky  in  person,  and  HosSy  Dwyer  i&  Ilanitch^  attorneys 
for  the  other  defendants,  and  oral  argument  by  Mr.  Weadock 
and  Mr.  W.  D.  Dwyer. 

Mabshall,  J.  The  questions  presented  on  this  appeal  are 
familiar  and  simple.  Sec.  3853,  E.  S.  1878,  provides  that, 
"after  the  time  limited  for  creditors  to  present  their  claims 
has  expired,  and  the  amount  of  the  indebtedness  of  the  de- 
ceased has  been  ascertained  by  the  court  or  commissioners, 
such  court  shall  make  an  order  or  judgment  for  the  payment 
of  the  debts  of  the  deceased,  in  whole  or  in  part,  out  of  the  as- 
sets in  the  hands  of  the  executor  or  administrator  for  that  pur- 
pose, as  the  circumstances  of  the  estate  shall  require."  Sec. 
3856,  R.  S.  1878,  provides  that  whenever  an  order  or  judg- 
ment shall  have  been  made  as  provided  in  sec.  3853,  "  the  ex- 
ecutor or  administrator,  after  the  time  fixed  for  the  payment 
shall  arrive,  shall  be  personally  liable  to  the  creditors  for 
their  debts  or  the  dividend  thereon,  as  for  his  own  debt; 
and  he  shall  be  liable  on  his  bond,  and  the  same  may  be  put 
in  action  on  the  application  of  a  creditor  whose  debt  or  div- 
idend shall  not  be  paid  "  as  provided  in  the  order  or  judg- 
ment. Sec.  4014  provides  that  an  action  may  bo  brought 
on  the  bond  of  the  executor  or  administrator  by  permission 
of  the  county  court,  by  any  creditor,  when  the  amount  duo 
him  has  been  ascertained  and  ordered  paid  by  the  court,  if 
the  executor,  administrator,  or  trustee  shall  neglect  to  pay 
the  same  when  demanded. 

There  can  be  no  question  but  that  the  complaint  states  a 
good  cause  of  action  under  the  sections  of  the  statutes  re- 
ferred to.  The  order  for  the  payment  of  the  claim^is  set 
forth  at  length  in  the  complaint,  and  recites  as  facts  found 
in  favor  of  the  claimants,  on  the  application  for  such  order  — 
First,  that  the  time  limited  by  the  court  for  creditors  to  pre- 
sent their  claims  against  the  estate  had  expired;  second^ 
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that  the  amount  of  the  indebtedness  of  the  estate  had  been 
ascertained;  third^  that  there  were  sufficient  assets  in  the 
hands  of  the  executor  for  the  payment  of  all  the  indebted- 
ness of  the  estate  in  full,  after  paying  all  the  expenses  of 
administration.  On  such  facts,  it  devolved  on  the  county 
court,  by  the  mandatory  language  of  sec.  3853,  to  render 
judgment  in  favor  of  the  plaintiflf  for  the  payment  of  his 
claim,  as  was  done.  There  is  no  requirement  for  the  giving 
of  notice  of  the  application  for  the  order  or  judgment,  any 
more  than  for  tijie  application  for  leave  to  sue  under  sec. 
4014,  and  while  it  was  proper  to  give  such  notice,  it  was  not 
requisite  to  the  jurisdiction  of  the  court.  ElweU  v.  PreacoU^ 
38  Wis.  274;  Landon  v.  Comet,  62  Mich.  80. 
'  The  entry  of  the  order  or  judgment  referred  to,  and  ex- 
piration of  the  time  limited  therein  for  payment  of  the  claim, 
by  the  express  language  of  sec.  3856,  R.  S.  1878,  made  the 
claim,  to  all  intents  and  purposes,  the  personal  debt  of  the 
administrator  for  which  he  was  liable,  and  his  bondsmen 
were  liable  as  well.  Upon  its  being  made  to  appear  that 
the  executor  refused  to  pay  the  claim  upon  demand  therefor, 
pursuant  to  the  order  or  judgment,  the  court  properly,  and 
without  notice,  authorized  the  bringing  of  this  action  under 
sec.  4014,  R.  S.  1878. 

Considerable  evidence  was  taken  on  the  trial  in  regard  to 
the  subject  of  demand  for  payment,  and  one  of  the  points  most 
confidently  suggested  in  support  of  the  judgment  is  that  no 
such  demand  was  shown;  but  inasmuch  as  such  demand  was 
distinctly  alleged  in  the  complaint  and  not  denied  by  answer, 
it  stands,  for  all  the  purposes  of  the  case,  as  a  fact  admitted ; 
therefore,  if  the  court  granted  a  nonsuit  for  want  of  a  de- 
mand for  the  payment  of  the  claim,  it  was  error.  Moreover, 
it  is  considered  that  the  order  for  leave  to  bring  the  suit, 
until  set  aside  or  vacated  on  appeal  or  some  proper  proceed- 
ings, is  conclusive  on  that  question. 

The  only  other  question  which  appears  to  have  been  con- 
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tested  by  the  defendant  was  whether  there  were  sufficient 
assets  in  his  hands  with  which  to  pay  the  claim.  That  was 
one  of  the  very  questions  upon  which  the  county  court  was 
required  to  form  an  opinion  and  pronounce  judgment,  on  the 
application  for  such  payment;  hence,  such  judgment  is  con- 
clusive for  the  purposes  of  this  case.  The  general  rule  is 
that  when  a  court  has  jurisdiction  to  render  a  judgment, 
every  proposition  assumed  or  decided,  leading  up  to  the  final 
result,  the  order  or  judgment,  is  included  within  it,  and  till 
reversed  on  appeal  or  set  aside  in  some  direct  proceeding  for 
that  purpose  it  is  conclusive  for  the  purposes  of  that  case  or 
proceeding  upon  all  parties  thereto,  in  that  an(J  all  courts. 
Wells,  Ees  Adjudicata,  §  217;  Giffert  v.  West,  37  Wis.  115; 
Quachenhuah  v.  W.  <&  M,  R,  Co.  71  Wis.  472;  Cramer  v.  Stones 
38  Wis.  259;  Pray  v.  Eegeman,  98  K  Y.  351;  Iowa  Co,  v. 
M.  P.  R.  Co.  24  Wis.  93;  D^anaher  v.  Prentiss^  22  Wis.  311. 
This  familiar  rule  applies  to  all  courts  to  the  extent  of  their 
jurisdiction.  Probate  courts  are  as  much  within  the  rule  as 
any  other.  BarTcer  v.  Barker^  14  Wis.  131,  and  Cody  v.  Cody^ 
poHty  p.  445. 

The  bondsmen  of  the  executor  are  concluded  by  the  judg- 
ment of  the  county  court,  the  same  as  the  principal.  One 
of  the  provisions  or  conditions  of  the  bond  is  that  the  exec- 
utor shall  perform  all  orders  and  judgments  of  the  county 
court.  By  that  condition  the  bondsmen  were,  through  their 
principal,  essentially  parties  to  all  proceedings  in  the  court^ 
and  bound  to  the  same  extent  as  such  principal.  The  ques- 
tion of  the  conclusiveness  of  a  decree  of  the  county  court, 
against  the  principal,  upon  his  bondsmen,  is  not  new  in  this 
court.  It  was  expressly  decided  in  Eolden  v.  Curry^  85 
Wis.  504,  and  Schoenleber  v.  Burkhardt^  94  Wis.  575. 

From  the  foregoing  it  follows  that  the  answer  of  the  de- 
fendants admitted  every  allegation  of  the  complaint  essen- 
tial to  plaintiflf's  right  to  recover,  and  that  so  long  as  the 
order  of  the  county  court  for  the  payment  of  the  claim  in 
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•question  remains  undisturbed  on  appeal  or  some  direct  pro- 
ceeding for  that  purpose,  or  is  not  shown  to  be  void  for 
want  of  jurisdiction  of  the  court  to  enter  it,  the  executor  is 
personally  liable  for  its  payment,  and  his  bondsmen  are  lia- 
ble therefor  as  well.  The  plaintiff  was  entitled,  clearly,  to 
a  judgment  upon  the  pleadings  alone,  and  that  right  was  in 
no  way  impaired  by  any  evidence  that  was  produced  in  the 
case. 

If  the  result  here  reached  is  prejudicial  to  the  executor, 
it  is  not  the  fault  of  the  law,  but  neglect  on  his  part  to  re- 
sort to  the  ample  remedies  which  the  statutes  give.  He 
had  the  right  to  appeal  from  the  order  or  decree  for  pay- 
ment of  the  claim,  within  sixty  days  after  it  was  made, 
under  sec.  4031,  E.  S.  1878,  and  under  sec.  4035,  R.  S.  1878, 
power  existed  in  the  circuit  court,  if  justice  required,  to 
allow  an  appeal  from  the  order,  after  the  expiration  of  the 
time  limited  therefor  by  sec.  4031,  upon  petition  being  filed 
within  one  year  from  the  act  complained  of.  So  the  mis- 
fortune to  the  executor,  of  being  required  to  pay  a  claim 
when  there  are  no  trust  funds  for  that  purpose,  if  such  mis- 
fortune exists,  is  very  clearly  attributable  to  his  own  laches. 

If  there  is  any  rule  laid  down  in  Hilton  v.  Briggs^  54  Mich. 
265,  confidently  relied  upon  by  respondents,  in  conflict  with 
what  is  here  decided,  it  is  considered  that  such  rule  i$  con- 
trary to  well-settled  principles  and  numerous  adjudications 
of  this  court. 

By  the  CovH, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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BosDEK,  Respondent,  vs.  Daisy  Roller  Mill  Company,  Ap- 
pellant. 

January  IS — February  8, 1898. 

MoBter  and  servant:  Negligence:  Defective  appliances:  Assumption  of 

risk, 

1  Where  an  experienced  mechanic  is  injured  by  the  slipping  of  a  lad- 
der on  the  floor  where  he  was  using  it,  such  ladder  being  one  of 
the  ordinary  tools  in  use  in  and  about  the  premises  and  selected 
by  such  mechanic  on  the  occasion  of  such  injury,  it  was  error  to 
instruct  the  jury  that,  as  a  matter  of  law,  the  master  was  negli- 
gent because  of  some  defect  in  the  ladder,  which  was  open  and 
obvious  to  any  person  paying  reasonable  attention  thereta 

2.  A  servant  is  not  ordinarily  obliged  to  search  for  defects  in  instru- 
mentalities furnished  for  his  use;  nevertheless,  in  the  use  of  ordi- 
nary tools,  he  takes  the  risk  of  all  defects  therein  which  are  open 
and  obvious  to  a  person  of  ordinary  care,  by  reasonable  attention 
to  them  as  they  are  used. 
[Syllabus  by  Marshall,  JJ 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
<5onnty:  Charles  Smith,  Judge.    Reversed. 

Action  for  the  recovery  of  compensation  for  personal  in- 
juries alleged  to  have  been  received  by  plaintiff  while  in  the 
employ  of  defendant,  by  reason  of  a  failure  of  duty  on  the 
part  of  the  latter  in  respect  to  furnishing  plaintiff  with  a 
reasonably  safe  ladder  with  ^vhich  to  do  his  work. 

The  evidence  showed,  without  dispute,  that  plaintiff  had 
worked  as  a  millwright  in  defendant's  flour  mill  for  several 
months  before  the  injury ;  that  he  was  a  person  of  large 
experience  in  such  work  and  very  familiar  with  the  use  of 
ladders  of  various  kinds  in  and  about  millwright  work;  that 
at  the  time  in  question  he  was  putting  up  some  spouts  or 
conductors,  that  required  him  to  work  on  a  gallery  on  which 
were  located  purifiers  in  operation;  that  for  the  purpose  of 
reaching  the  point  where  the  work  was  to  be  done,  he  was 
obliged  to  use  a  short  ladder;  that  he  found  one  standing 
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upright  against  one  of  the  machines,  took  and  immediately 
placed  it  in  position,  and  ascended  it  with  a  spout  in  his  hand 
to  do  his  work;  and  that  while  so  engaged  the  ladder  sud- 
denly slipped  on  the  floor,  causing  him  to  fall  and  entangle 
one  of  his  feet  in  the  belt  on  orle  of  the  machines,  by  reason 
of  which  one  of  his  legs  was  broken  and  he  was  otherwise 
injured.  The  alleged  defect  was  want  of  spikes  in  the  lad- 
der to  prevent  its  slipping  on  the  floor. 

At  the  close  of  the  evidence  there  was  a  motion  to  direct 
a  verdict  for  defendant,  which  was  denied.  The  court 
charged  the  jury  that  the  laddec  was  defective,  as  a  matter 
of  law,  for  want  of  spikes  to  prevent  its  slipping  on  the  floor, 
and  that  if  plaintifi',  in  the  exercise  of  ordinary  care,  should 
have  discovered  such  defects,  he  could  not  recover;  other- 
wise that  he  was  entitled  to  a  verdict  for  compensation  for 
his  injuries.  A  verdict  was  rendered  for  plaintiif.  Defend- 
ant's counsel  moved  the  court  to  set  the  verdict  aside  and 
grant  a  new  trial,  which  was  denied.  Judgment  was  there- 
after entered  in  plaintiff's  favor,  and  defendant  appealed 
therefrom  on  exceptions  duly  taken. 

For  the  appellant  there  was  a  brief  by  Roas^  Dwyer  d& 
JIanitchj  and  oral  argument  by  W.  D,  Dwyer. 

For  the  respondent  there  was  a  brief  by  Crownhart^  Owen 
&  Foley^  and  oral  argument  by  W.  H.  Foley. 

Marshall,  J.  It  is  only  when  the  evidence,  and  all  the 
reasonable  inferences  from  evidentiary  facts  established 
thereby,  are  one  way  in  respeet  to  a  fact  in  issue,  that  the 
trial  court  is  warranted  in  taking  it  from  the  jury.  Testing 
the  evidence  in  the  record  by  that  familiar  rule,  the  instruc- 
tion given  by  the  trial  court  to  the  effect  that  the  ladder 
was  defective  and  the  defendant  guilty  of  actionable  negli- 
gence as  a  matter  of  law,  unless  plaintiff  was  guilty  of  con- 
tributory negligence,  was  a  clear  invasion  of  the  province  of 
the  jury. 
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"Whether  a  tool  is  defective,  so  as  to  render  the  person  re- 
sponsible for  its  reasonable  safety  for  use  liable  for  damages 
to  an  employee  injured  by  some  failure  of  duty  in  that  re- 
gard, must  be  determined  in  the  light  of  all  the  circum- 
stances bearing  on  the  question,  and  particularly  the  right 
of  such  person  to  rely  on  the  duty  of  such  employee  to  exer- 
cise ordinary  care  for  his  own  safety.  A  ladder  is  one  of 
the  most  simple  contrivances  in  general  use.  The  danger 
attending  such  use  is  a  matter  of  almost  common  knowledge, 
and  is  particularly  within  the  knowledge  of  men  engaged  in 
such  work  as  that  in  which  plaintiff  was  employed  when  in- 
jured. Under  all  the  circumstances,  in  view  of  the  very 
simple  character  of  such  a  tool;  the  ease  with  which  plaint- 
iflf  could  have  informed  himself  as  to  whether  there  were 
points  in  the  bottom  of  it;  the  obvious  dangers  which  would 
naturally  suggest  to  such  a  person  the  necessity  of  familiar- 
izing himself  with  its  character  in  that  regard  before  using 
it,  and  to  guard  against  its  tendency  to  slip  on  the  floor; 
and  many  other  things  that  might  be  mentioned, —  clearly, 
the  court  was  not  warranted  in  finding,  as  a  matter  of  lavr, 
that  the  oflBcers  and  agents  of  the  defendant,  whose  duty  it 
was  to  act  in  its  behalf,  in  the  exercise  of  ordinary  care, 
ought  reasonably  to  have  apprehended  that  some  person, 
who  might  use  the  ladder  in  and  about  defendant's  work, 
might  be  injured  as  a  natural  and  probable  result  of  its  con- 
dition. That  is  an  essential  test  of  actionable  negligence. 
Sheridan  v.  Bigelow^  93  Wis.  426;  Deisenrieter  v.  Kraus- 
MerJcel  Malting  Go.  97  Wis.  279.  Such  test  was  evidently 
overlooked  or  not  appreciated  by  the  learned  trial  judge, 
else  he  would  have  at  least  submitted  the  question  to  the 
jury  under  proper  instructions. 

It  is  further  assigned  as  error  that  the  court  refused  to 
direct  a  verdict  for  defendant,  and  to  set  aside  the  verdict 
as  against  the  evidence.  There  was  no  question  in  the  case 
as  to  plaintiflTs  being  an  experienced  workman  in  the  use  of 
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ladders  on  floors  in  mills;  no  dispute  bat  that  he  had  as  good 
an  opportunity  as  defendant  for  knowing  of  the  defects  in 
the  ladder,  if  any  existed,  and  all  the  probable  consequences 
that  might  follow;  no  dispute  but  that  he  might,  by  an  in- 
stant's inspection  of  the  ladder,  hare  found  out  its  exact  con- 
dition; no  dispute  but  that  he  selected  the  ladder  and  used 
it  without  any  suflBcient,  or  really  any,  inspection  in  regard 
to  its  being  furnished  with  points  to  prevent  its  slipping  on 
the  floor:  in  that  state  of  the  case,  under  the  well-settled 
rule  that  an  employee  is  chargeable  with  knowledge  of  all 
the  dangers  that  are  apparent  to  such  observation  as  men  of 
ordinary  care,  under  the  circumstances  of  the  situation,  would 
be  likely  to  make,  and  the  duty  to  guard  himself  against  in- 
jury therefrom  {Jones  v,  Sutherland^  91  Wis.  587),  and  that 
if,  by  reason  of  such  dangers,  he  is  injured,  he  is  remediless 
by  reason  of  his  contributory  fault, —  the  plaintiff  clearly  as- 
sumed the  risk  of  using  the  ladder  in  the  condition  it  was. 
PoxoeU  V.  Ashland  Iron  <&  Steel  Co,^  ante^  p.  35. 

The  case  of  Holt  v.  (7.,  M.  <&  St.  P.  B,  Co.  94  Wis.  596, 
seems  to  rule  this.  There  an  employee  was  injured  by  the 
slipping  of  a  pinch  bar  on  the  rail  while  he  was  using  it  to 
move  a  locomotive.  Such  slipping  occurred  because  the  heel 
of  the  bar,  where  it  came  in  contact  with  the  rail,  was  too 
dull.  The  employee  was  experienced  in  the  use  of  such  tools. 
He  knew  the  liability  of  the  bar  to  slip  if  it  was  not  kept 
sharp,  yet  he  used  it  without  first  ascertaining  its  condition 
in  that  regard.  In  deciding  the  case,  Mr.  Justice  Newman 
said,  in  effect,  that  the  plaintiff  knew  the  danger  of  using 
a  defective  bar  and  by  reasonable  attention  he  could  have 
learned  of  its  condition  in  that  regard ;  and  by  inattention 
he  took  upon  himself  the  risk  of  the  defect,  and  therefore 
could  not  shift  the  consequences  onto  the  defendant,  but 
must  bear  the  misfortune  himself. 

It  is  quite  clear  from  the  evidence  that  plaintiff  paid  no 
attention  whatever  to  the  ladder  before  using  it.    He  said 


Digitized  by 


Google 


AVis.]  JANUAET  TEEM,  1898.  411 

Borden  v&  Daisy  Roller  Mill  Ca 

that  he  tested  it,  but  that  such  test  was  only  to  see  that 
there  was  no  flour  under  it.  He  also  testified  that  if  he  had 
jumped  the-  ladder  down  on  the  floor,  and  then  tried  to 
move  it,  he  could  have  detected  at  once  whether  there  were 
points  in  the  bottom  or  not;  that  what  he  did  was  to  set 
the  ladder  up  and  give  it  a  little  jerk, —  simply  picked  it  up 
and  set  it  down ;  that  he  did  not  test  it  to  see  if  there  were 
points  on  the  bottom ;  that  if  it  were  heavy  he  could  have 
discovered  whether  there  were  such  points  by  setting  or 
striking  it  down  on  the  floor.  The  evidence  in  the  case  is 
to  the  effect  that  the  ladder  was  short  and  weighed  but 
twenty-five  or  thirty  pounds.  If  it  was  defective,  as  claimed, 
the  defect  was  open  and  obvious,  with  the  exercise  of  the 
slightest  attention;  if  it  was  negligence  to  furnish  a  ladder 
for  use  in  and  about  the  mill  with  such  defects,  then  it  was 
negligence  on  plaintiff's  part  to  use  it  without  discovering  a 
condition  which  was  ascertainable  by  ordinary  attention  to 
the  instrumentalities  in  use. 

The  principles  applicable  to  this  case  are  well  established 
in  the  law  of  negligence,  as  shown  by  numerous  authorities 
cited  in  Holt  v,  C,  M.  cfc  St  P.  R.  Co.  94  Wis.  596.  For 
«uch  application  to  facts  somewhat  similar  to  these,  Cahill 
V,  Hilton^  106  N.  Y.  512,  cited  by  appellant's  counsel,  is  a 
valuable  precedent.  As  said  there  by  Chief  Justice  Rcger, 
a  ladder,  like  a  spade  or  hoe,  is  an  implement  of  simple' 
structure,  intelligible  in  all  its  parts  to  the  dullest  intellect. 
How  strongly  this  applies  to  an  experienced  employee,  re- 
-quired  to  use  ladders  constantly  about  his  work,  and  who 
must  be  presumed  to  know  as  well  as  the  master  whether 
points  in  the  bottom  of  such  tools  are  essential  to  their  safety 
for  use,  and  has  better  facilities  than  the  master  for  discov- 
ering defects  in  that  regard,  is  most  manifest.  On  the  un- 
disputed facts  here,  the  jury,  as  in  Cahill  v.  Hilton^  sxipray 
were  permitted  to  say  that  defendant  was  guilty  of  action- 
able negligence  for  not  furnishing  a  ladder  free  from  defects 
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in  regard  to  points  in  the  bottom,  the  absence  of  which 
would  be  quickly  observed  by  ordinary  observation  and  at- 
tention, yet  that  plaintiff,  with  superior  means  of  observation 
and  knowledge,  was  not  guilty  of  contributory  negligence 
because  of  his  ignorance  of  such  defects.  That  was  a  plain 
violation  of  one  of  the  most  familiar  principles  of  the  law  of 
negligence. 

In  the  discussion  and  decision  of  this  case  the  rule  has 
been  kept  clearly  in  mind  that  a  servant  is  not  obliged  to 
search  for  defects  in  instrumentalities  furnished  for  his  use, 
but  may  rely  on  the  duty  of  the  master  to  see  that  they  are 
reasonably  safe;  yet  such  rule  does  not  militate  at  all  against 
that  other  rule,  just  as  well  settled  in  the  law  of  negligence, 
that  the  master  may  rely  on  the  duty  of  the  servant  to  ob- 
serve all  defects  and  dangers  which  reasonable  attention  to 
the  work  in  hand  will  generally  disclose  to  a  person  of  ordi- 
nary intelligence  and  experience  in  such  work.  Hdzen  v. 
West  Superior  Lumber  Co.  91  Wis.  208;  Soutar  v.  Minne- 
apolis International  Electric  Co.  (Minn.),  70  N.  "W.  Rep.  796; 
Rietman  v.  Stolte^  120  Ind.  314;  Ragon  'o.  T,j  A.  A.  d&  iT. 
Jf.  R.  Co.  97  Mich.  265;  Bolt  v.  CI,  JU.  <&  St.  P.  R.  Co.  94 
Wis.  596. 

The  motion  on  the  part  of  the  defendant  for  the  direction 
of  a  verdict  should  have  been  granted,  and  failing  in  that,  the 
verdict  of  the  jury  should  have  been  set  aside  and  a  new  trial 
granted  for  errors  in  the  instruction  and  because  the  verdict 
was  not  warranted  by  the  evidence. 

By  the  Court. —  The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 
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PsTBiLSKiy  Appellant,  vs.   Nobth western  Coal  Railwat 
Company,  Respondent. 

January  IS — February  8, 1898. 

Master  and  servant:  Injury  frcyni  defective  appliances:  Notice  of  defect: 
Fellow-servants:  Safe  place  to  work, 

1.  In  an  action  against  a  dock  company  for  injuries  sustained  by  an 
employee,  who  was  struck  by  coal  knocked  from  a  pocket  by  a 
bucket,  alleged  to  have  been  defective,  which  was  used  to  hoist 
coal  out  of  vessels  and  convey  it  to  various  parts  of  the  yard  by 
means  of  a  track  on  a  trestle,  the  only  evidence  of  a  defect  was 
that  the  bucket  failed  to  right  and  latch  itself  on  the  two  preced- 
ing trips,  made  within  fifteen  minutes  prior  to  the  accident  On 
both  such  occasions  the  hoister  had  succeeded  in  righting  the 
bucket  by  means  of  the  levers,  but  on  the  occasion  in  question  be 
had  failed  to  do  so,  and,  concluding  that  it  would  clear  the  coal 
in  the  pockets,  brought  it  back  unlatched.  After  this  the  bucket 
latched  itself  automatically  on  every  trip  for  an  hour  and  a  half. 
Held,  that  the  negligence,  if  any,  was  that  of  the  hoister,  a  fellow- 
servant  of  plaintiff,  and  not  that  of  the  defendant,  the  time  be- 
tween the  discovery  of  the  defect  and  the  happening  of  the  acci- 
dent being  too  short  to  charge  the  latter  with  constructive  notice. 
^  Failure  of  the  employer  in  such  case  to  provide  a  covering  for  the 
space  beneath  the  course  of  the  buckets  is  held  not  to  have  been 
negligence,  where  there  was  no  evidence  that  such  a  covering  was 
practicable  and  the  undisputed  evidence  was  to  the  effect  that  such 
coverings  were  not  in  use  upon  similar  docks  in  that  part  of  the 
country. 

• 
Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Qharles  Smith,  Judge.     Affirmed. 

This  is  an  action  for  personal  injuries.  The  facts  appear- 
ing on  the  trial  were  that  the  defendant,  in  November,  1895, 
owned  and  operated  a  large  coal  dock  on  Allouez  bay,  in  the 
city  of  Superior,  and  that  the  plaintiff  was  a  laborer  about 
the  dock.  On  the  west  side  of  the  dock,  and  joining  the 
bay,  was  a  long  trestlework  about  thirty-five  feet  high,  and 
upon  the  top  of  this  trestlework  there  was  machinery  for 
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hoisting  coal  out  of  the  vessels  in  the  bay.  This  hoisting 
was  done  by  means  of  buckets  lowered  down  into  the  boats 
from  the  ends  of  boom  sticks.  The  buckets  were  then  raised 
out  of  the  boat  to  the  boom  stick,  and  then  followed  the 
boom  stick  along  over  the  trestle,  on  a  carriageway,  for  a 
long  distance  back  across  the  dock,  being  under  the  control 
of  a  man  called  the  hoister,  who  was  stationed  on  the  top 
of  the  trestle  in  charge  of  the  machinery,  and  by  means  of 
levers  dumped  the  buckets  at  the  proper  point.  The  buckets 
were  so  constructed  that,  when  dumped,  they  would  right 
and  latch  themselves;  and  the  hoister  then,  by  the  aid  of 
his  levers,  brought  the  bucket  back  along  the  carriageway 
and  the  boom  stick,  and  lowered  it  into  the  vessel.  The ' 
average  time  occupied  in  loading  the  bucket,  emptying  it, 
and  returning  it  to  the  vessel,  was  about  four  minutes.  Im- 
mediately east  of  the  trestlework,  and  upon  the  ground  and 
floor  of  the  dock,  were  two  parallel  railway  tracks,  running 
lengthwise  of  the  dock;  and  immediately  east  of  these  tracks 
were  pockets  built  up  upon  timbers,  the  top  of  which  came 
within  five  or  six  feet  of  the  carriageways  upon  which  tho 
buckets  ran  back  and  forth.  These  pockets  extended  the 
whole  length  of  the  dock  north  and  south,  and  from  the  bot- 
tom of  each  pocket  there  was  a  spout  which  extended  down- 
wards, so  that  coal  could  be  loaded  from  the  pockets  to  the 
cars  standing  on  the  east  railroad  track.  When  the  pockets 
were  full,  the  buckets  of  coal  were  carried  over  the  pockets 
further  east,  and  dumped  in  the  yard.  At  the  time  of  the 
accident,  the  pocket  over  which  one  of  the  buckets  ran  was 
full,  and  the  coal  was  heaped  up  above  the  top,  and  the 
hoister  was  sending  the  bucket  back  into  the  yard.  When 
the  bucket  was  empty  and  was  properly  latched,  it  would 
clear  the  coal  which  was  heaped  up  over  the  top  of  the 
pocket;  but  if  the  bucket  did  not  latch  and  was  returned 
without  latching,  it  hung  down  about  a  foot  and  a  half 
lower,  and  in  that  position  would  hit  the  coal. 
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On  the  morning  in  question,  the  plaintiff,  who  was  a  man 
of  some  experience  in  the  coal  business  and  had  been  at 
work  about  coal  docks  for  several  years,  was  set  at  work 
loading  cars,  in  close  proximity  to  the  pocket  above  men- 
tioned. The  bucket  in  question  had  been  working  three 
hours  that  morning  prior  to  the  accident,  taking  coal  from 
the  hold  of  a  vessel  in  the  bay,  first  filling  the  pocket,  and 
then  dumping  the  coal  out  beyond  the  bin  on  the  dock. 
During  this  time  it  had  latched  itself  automatically  when 
unloaded.  A  few  minutes  before  the  accident,  however, 
upon  its  return  trip,  it  failed  to  automatically  right  itself 
and  latch;  whereupon  the  hoister,  by  use  of  his  levers,  suc- 
ceeded in  latching  it  before  it  reached  the  bin.  Upon  the 
next  trip  the  same  thing  happened,  and  again  the  hoister* 
succeeded  in  latching  it.  Upon  the  third  trip  it  failed  to 
latch,  and  the  hoister,  not  succeeding  in  latching  it  by  tha 
use  of  his  levers,  concluded  that  it  would  clear  the  coal  all 
right,  and  brought  it  along  over  the  bin.  It  hung  so  low, 
however,  that  it  scraped  two  or  three  hundred  pounds  of 
coal  oflf  of  the  top  of  the  bin,  a  part  of  which  fell  upon  the 
plaintiff  below,  and  seriously  injured  him.  The  hoister  con- 
tinued to  use  the  bucket  after  this,  and  for  an  hour  and  a 
half  it  latched  itself  automatically.  There  was  no  other 
evidence  tending  to  show  that  the  bucket  in  question  was 
defective,  and  the  hoister  testified  that  it  was  his  duty  to 
see  that  the  bucket  came  back  latched,  but  that  he  thought 
that  the  coal  was  low  enough  in  the  bin  to  allow  it  to  come 
back  unlatched. 

A  verdict  was  directed  for  the  defendant,  and  the  plaint- 
iff appeals. 

For  the  appellant  there  was  a  brief  by  John  Brennan 
and  John  Jenswoldy  and  oral  argument  by  Mr.  Brennan. 

For  the  respondent  there  was  a  brief  by  Boss^  JDxoyer  <fe 
JSanitchy  and  oral  argument  by  W.  JD.  JDwyer. 


Digiti 


zed  by  Google 


416  SUPREME  COTJET  OF  WISCONSIN.  [98 

Prybilski  va  Northwestern  Coal  R  Ca 

WiNSLOw,  J.  It  is  claimed  that  the  evidence  tended  to 
show  negligence  on  the  part  of  the  defendant  in  two  partic- 
ulars, namely :  (1)  In  failing  to  furnish  a  safe  place  to  work, 
by  not .  providing  a  covering  over  the  railroad  tracks  and 
beneath  the  course  of  the  coal  buckets,  which  would  prevent 
coal  from  falling  upon  employees  who  were  working  below; 
and  (2)  in  using  a  defective  bucket,  which  would  not  auto- 
matically right  itself  when  empty. 

1.  As  to  the  first  ground  of  negligence,  there  is  an  entire 
absence  of  evidence  to  show  that  such  a  covering  was  prac* 
ticable  or  in  use  upon  similar  docks  at  the  time  of  the  acci- 
dent. On  the  other  hand,  the  testimony  was  undisputed 
that  such  a  covering  was  never  in  use  upon  similar  docks 

•either  at  Superior  or  at  other  lake  ports.  The  duty  of  the 
defendant  was  to  furnish  a  place  as  safe  and  free  from  danger 
as  other  persons  of  ordinary  care,  prudence,  and  caution, 
engaged  in  like  business  and  in  like  circumstances,  ordinarily 
furnish.  Guinard  v.  Knapp-Stout  dk  Co.  Company^  95  Wis. 
482.  The  evidence  shows  that  this  was  done  in  the  present 
case. 

2.  As  to  the  alleged  defective  bucket,  there  is  no  evidence 
tending  to  show  that  it  was  defective,  save  the  fact  that  it 
failed  to  right  itself  and  latch  automatically  on  the  two  trips 
just  prior  to  the  trip  in  question.  This  was  within  fifteen 
minutes  prior  to  the  accident,  and  on  both  occasions  the 
bolster  succeeded  in  righting  it  by  the  use  of  his  levers.  He 
tried  to  so  right  it  on  the  third  trip,  but,  failing  in  his  first 
endeavor,  concluded  it  would  clear  the  coal,  and  brought  it 
back  unlatched.  After  this  the  bucket  latched  itself  auto- 
matically on  every  trip  for  an  hour  and  a  half.  If  this  in 
fact  shows  any  defect  in  the  bucket  at  all,  it  affirmatively 
shows  that  neither  the  defendant  nor  its  officers  had  any 
knowledge  of  such  defect,  nor  any  opportunity  to  know  of 
it.    The  time  was  manifestly  too  short  to  charge  them  with 
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constructive  notice.    If  there  was  negligence  at  all,  it  was 
on  the  part  of  the  hoister,  who  was  a  fellow-servant  of  the 
plaintiff. 
By  the  Court —  Judgment  affiraaed. 


CoNGEB,  Respondent,  vs.  Dingman,  Appellant. 

January  17 —February  8, 1893. 

Appeal:  Printed  briefs:  Reversal:  Evidence, 

1  In  a  case  where  the  evidence  extends  over  a  hundred  printed  pages, 
a  brief  in  which  no  specific  assignment  of  errors  is  made  and  no 
specific  error  of  fact  is  pointed  out  or  relied  on,  except  the  general 
contention  that  the  judgment  should  have  been  given  in  favor  of 
the  appellant,  is  criticised  for  failure  to  comply  with  Supreme 
Court  Rule  IX. 

2.  The  fact  that  different  minds  might  well  arrive  at  opposite  conclu- 
sions upon  a  consideration  of  the  evidence  is  not  a  ground  for 
disturbing  findings  of  the  trial  court  which  are  well  sustained  by 
competent  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
<5ounty :  John  R.  Bennett,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Smith  (&  Pierce^  and  for  the  respondent  on  that  of  -£I  D. 
JfcOowan. 

PiNNET,  J.  This  was  an  action  by  the  plaintiflF  to  recover 
from  the  defendant  for  his  services  in  assisting  him  in  nego- 
tiating and  completing  a  sale  of  the  defendant's  farm,  for 
.  which  the  plaintiff  claims  it  was  agreed  that  he  was  to  have 
all  that  the  farm  sold  for  in  excess  of  $68  per  acre,  and  it 
was  claimed  that  it  sold  for  $70  per  acre,  whereby  the  de- 
fendant became  indebted  to  him  for  such  services  in  the 
sum  of  $140,  of  which  $15  had  been  paid.  The  answer  was 
a  general  denial. 
Vou98— !^7 
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Upon  a  trial  in  the  municipal  court  for  Eock  county,  judg- 
ment was  given  in  favor  of  the  defendant,  from  which  the 
plaintiflf  appealed  to  the  circuit  court,  where  the  case  was 
heard  upon  the  evidence  returned  to  that  court,  which  had 
been  taken  by  a  shorthand  writer  at  the  trial.  Upon  hear- 
ing the  appeal,  the  circuit  court  reversed  the  judgment  of 
the  municipal  court,  and  gave  judgment  in  favor  of  the 
plaintiflf  for  $111.16  and  costs,  from  which  the  defendant 
appealed  to  this  court. 

There  is  no  question  of  law  involved,  and  the  only  ques- 
tion is  a  question  of  fact,  depending  almost  entirely  upon 
the  credibility  of  the  parties  as  witnesses  in  their  own  be- 
half. The  evidence  extends  over  a  hundred  printed  pages, 
and  there  was  no  assignment  of  errors,  and  no  specific  error 
of  fact  is  pointed  out  or  relied  on,  except  the  general  con- 
tention that  judgment  should  have  been  given  in  favor  of 
the  defendant.  We  have  had  frequent  occasion  to  criticise 
the  failure  of  counsel  in  the  preparation  of  briefs  to  comply 
with  the  requirements  of  rule  IX,  which  was  designed  to 
facilitate  the  examination  of  cases,  and  we  feel  that  it  is 
due  to  the  court  to  say  that  hereafter  the  rule  will  be 
strictly  enforced.  The  rule  requires  each  party  to  prepare 
and  print  a  brief,'  "and  each  statement  and  proposition 
therein,  which  is  based  upon  the  record,  must  refer  to  the 
page  of  the  record  as  contained  in  the  printed  case  upon 
which  the  same  is  based."  The  brief  of  the  appellant  must 
contain  a.  concise  statement  "of  the  errors  relied  upon  for 
reversal,"  and,  in  "  cases  depending  upon  the  evidence,  tho 
leading  facts  or  conclusions  which  the  evidence  establishes 
or  tends  to  prove."  The  brief  of  the  appellant  is  quit© 
faulty  in  these  respects,  leaving  the  court  to  glean  from  a 
hundred  pages  of  printed  evidence  the  matters  which  the 
rule  requires  should  be  succinctly  and  clearly  pointed  out. 
Particularly  applicable  to  cases  such  as  the  present  is  the 
provision  of  the  rule  that  "  no  extended  discussion  upon  a 
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tytere  question  of  fact  will  be  permissible  in  any  brief  or  at 
the  bar,  but  the  brief  must  refer  to  the  printed  case  where 
all  evidence  bearing  upon  such  leading  facts  or  conclusions 
may  be  found." 

It  cannot,  we  think,  be  fairly  affirmed  that  there  is  any 
preponderance  of  evidence,  much  less  a  decided  one,  against 
the  conclusion  at  which  the  circuit  court  arrived.  On  the 
contrary,  it  seems  to  be  well  sustained  by  competent  evi- 
dence, and  while  different  minds  might  well  arrive  at  oppo- 
site conclusions  upon  a  consideration  of  the  evidence,  as 
appears  to  have  been  the  case  with  the  municipal  and  the 
circuit  judge,  this  does  not  furnish  any  ground  for  reversal 
of  the  judgment  appealed  from.  In  view  of  the  evidence, 
we  cannot  affirm  that  the  conclusion  reached  by  the  circuit 
court  is  erroneous.  We  do  not  think  it  material  or  profit- 
able to  enter  upon  a  discussion  of  the  evidence.  These  con- 
siderations necessarily  lead  to  an  affirmance  of  the  judgment. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Bkodekick,  Eespondent,  vs.  Gary,  Appellant. 
Januai^y  17  —  February  8, 1898, 
Equity:  Quieting  title:  Pleading. 

"L  In  an  action  to  remove  a  cloud  from,  or  to  quiet,  title  to  real  estate 
under  the  laws  of  this  state,  the  provision  of  sec  8186,  R  S.  1878, 
to  the  effect  that  it  shall  be  sufficient  as  to  the  hostile  title  or  in- 
terest to  aver  in  the  complaint  that  the  defendant  makes  some 
claim  to  the  property  is  satisfied  by  alleging  facts  from  which 
the  hostile  claim  of  title  or  interest  is  raised  as  a  necessary  or  rea- 
sonable inference. 

&  Allegations  to  the  effect  that  the  property  was  levied  upon  and  sold 
on  an  execution  issued  on  a  judgment  against  a  stranger  to  the 
title;  that  certificates  of  sale  in  due  form  of  law  were  issued,  de- 
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livered,  and  filed,  pursuant  to  such  sale,  according  to  the  statutes 
in  such  cases;  and  that  such  certificates  are  still  outstanding  and 
of  record,  sufficiently  show  the  hostile  claim  of  title,  and  satisfy 
the  requirement  of  the  statute. 
[Syllabus  by  Marshall^  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Rock  county : 
John  R.  Bennbtt,  Circuit  Judge.    Affirmed. 

The  allegations  of  the  complaint  are,  in  substance: 

(1)  That  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was,  and  since  December  17, 1894,  has  been,  the  owner 
in  fee  simple  and  in  the  actual  possession  of  certain  real  es- 
tate described,  situated  in  Rock  county,  Wisconsin; 

(2)  That  June  22,  1896,  the  sheriff  of  said  county,  under 
^n  execution  issued  out  of  the  circuit  court  thereof  on  a 
judgment  rendered  May  9,  1896,  in  favor  of  defendant  and 
against  M.  H.  Broderick,  pursuant  to  a  levy  and  due  adver- 
tisement under  such  execution,  sold  said  real  estate  for  the 
sum  of  $500,  to  satisfy  such  execution ; 

(3)  That  such  levy  and  sale  were  made  by  direction  of  the 
defendants  on  the  theory  that  such  real  estate  was  the  prop- 
erty of  said  M.  H.  Broderick; 

(4)  That  the  sale  was  completed  by  the  execution,  filing, 
and  delivery  of  proper  certificates  of  sale,  as  required  by 
law; 

(5)  That  such  certificates  of  sale  constitute  a  cloud  on 
plaintiflf's  title,  and  will,  unless  removed,  compel  him  to  re- 
deem therefrom  in  order  to  prevent  the  creation  of  a  further 
cloud  on  such  title  by  the  issuing  of  a  sheriff's  deed  to  de- 
fendant or  her  assigns,  purporting  to  convey  to  her  said 
lands  pursuant  to  such  certificates. 

The  prayer  of  the  complaint  is,  in  effect,  that  plaintiff's 
title  be  quieted ;  that  the  cloud  thereon,  created  by  the  cer- 
tificate of  sale  on  tile,  be  removed ;  and  that  defendant  be 
enjoined  from  selling  or  disposing  of  the  certificate  of  sale, 
or  procuring  a  sheriff's  deed  thereon. 
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The  defendant  interposed  a  general  demurrer  to  the  com- 
plaint, which  was  overruled,  and  defendant  appealed. 

For  the  appellant  there  were  briefs  by  Dunwiddie  tb 
Wheeler^  and  oral  argument  by  B,  F.  Dunwiddie.  They 
argued,  among  other  things,  that  if  the  invalidity  of  that 
which  is  alleged  as  a  cloud  appears  on  the  face  of  the  record 
by  which  it  is  shown  to  exist,  equity  will  not  interfere.  Gam- 
hie  V.  Loop^  14  Wis.  465 ;  Meloyv.  Dougherty^  16  id.  269 ;  Tru€8- 
deU  V.  Modes,  26  id.  216;  Moore  v.  Cord,  14  id.  216;  Pier 
V,  Fond  du  Lac,  38  id.  470 ;  Cornish  v.  Frees,  74  id.  490  j 
Brownn).  Cohn,  88  id.  627;  S.  L.  Sheldon  Co.  v.  Mayers,  81 
id.  623.  The  complaint  was  framed  under  the  general  equity 
powers  of  the  court  to  remove  cloud  on  title,  and  not  under 
the  statute  (sec.  3186,  R.  S.  1878).  Having  brought  his  ac- 
tion in  that  form  he  cannot  now  sustain  his  complaint  under 
said  section,  even  if  the  allegations  show  that  he  might  bring 
an  action  under  it.  Walton  v.  Perkins,  28  Minn.  413;  Knud- 
son  V.  Curley,  30  id.  433;  Stuart  v.  Lowry,  49  id.  91. 

For  the  respondent  there  was  a  brief  by  Richmond  <j& 
Smith,  and  oral  argument  by  T.  C.  Richmond. 

Marshall,  J.  It  is  claimed  by  the  appellant  that  the  com- 
plaint does  not  state  a  good  cause  of  action,  within  the  gen- 
eral equity  powers  of  courts  in  actions  quia  timet,  in  that 
the  invalidity  of  the  alleged  hostile  claim  appears  by  the 
record,  hence  it  does  not  constitute  a  cloud  on  the  plaint- 
iff's title.  For  the  purposes  of  this  case  that  may  be  con- 
ceded. Moore  v.  Cord,  14  Wis.  213;  Pier  v.  Fond  du  Lac, 
38  Wis.  470.  But  sec.  3186,  R.  S.  1878,  as  amended  by  ch.  88, 
Laws  of  1893,  has  so  enlarged  the  equity  powers  of  the  court 
as  to  give  a  remedy  to  any  person  having  the  legal  title  to 
lands  against  any  other  person  setting  up  a  claim  thereto^ 
to  test  the  validity  of  such  claim,  and  provides  that  it  shall 
be  suiBcient  to  aver  in  the  complaint  the  nature  and  extent 
of  the  plaintiff's  estate  in  the  land,  describing  it  as  accurately 
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^as  may  be;  that  the  plaintiff  is  in  possession  thereof,  or  that 
it  is  vacant  and  unoccupied;  and  that  the  defendant  raakes 
«orae  claim  thereto ;  and  to  demand  judgment  that  the  plaint- 
iff's claim  be  established  against  any  claim  of  the  defendant, 
and  that  he  be  forever  barred  against  having  or  claiming 
any  right  or  title  in  the  land  adverse  to  the  plaintiff.  The 
statute  has  extended  the  right  of  action  so  that  it  may  be 
resorted  to  by  any  person  having  either  title  to,  or  a  lien  or 
incumbrance  on,  land,  whether  in  or  out  of  possession,  against 
any  person  making  a  claim  hostile  to  such  title,  lien,  or  in- 
cumbrance. Whether  the  hostile  claim  be  apparently  valid 
on  its  face  or  the  record,  so  as  to  constitute  a  cloud  on  the 
title  strictly  so  called,  according  to  adjudications  under  the 
old  action  quia  timety  is  immaterial.  Fox  v.  WiUiamSy  92 
Wis.  320. 

It  is  claimed  by  the  appellant,  however,  that  the  complaint 
•does  not  state  a  cause  of  action  because  of  a  failure  to  allege, 
in  the  words  of  the  statute,  that  the  defendant  makes  some 
claim  to  the  land.  Manifestly,  the  statute  does  not  require 
such  an  allegation.  It  merely  provides  that  as  to  the  ad- 
verse claim  it  shall  be  sufHcient  to  so  allege.  Clearly,  if  the 
facts  constituting  the  adverse  claim  are  alleged,  it  satisfies 
the  statute.  It  is  expressly  provided  that,  in  order  to  estab- 
lish the  fact  that  the  defendant  is  setting  up  or  making  some 
claim  to  the  land,  'it  shall  be  sufficient  to  introduce  in  evi- 
dence any  instrument  in  writing,  theretofore  at  any  time 
appearing  of  record,  or  the  record  thereof,  or  a  duly-certified 
copy  of  such  record,  purporting  to  convey  to,  or  otherwise 
affect  in  favor  of,  the  defendant,  the  title  to  the  land  ad- 
versely^ to  the  plaintiff,  or  under  or  through  which  the  plaint- 
iff does  not  trace  his  claim  or  title.'  It  would  seem  to  follow, 
necessarily,  that  allegations  which,  if  true,  show  the  existence 
of  a  hostile  claim  of  title,  cannot  be  added  to  by  alleging,  as 
a  conclusion,  that  the  defendant  is  making  such  hostile  claim. 
That  proof  of  a  sale  of  land  on  execution,  on  a  judgment 
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against  a  pers.on  having  no  interest  in  such  land  at  the  time 
of  the  rendition  of  such  judgment  or  subsequent  thereto, 
establishes  a  claim  of  title  to  the  land  adverse  to  the  true 
owner,  within  the  meaning  of  the  statute,  was  expressly 
ruled  in  Maxon  v.  Ayers^  28  "Wis.  612,  which  case  seems  to 
touch  this  unfavorably  to  the  appellant  at  every  point.  Said 
Mr.  Justice  Colb  there,  in  effect,  the  placing  of  a  certificate 
of  sale  of  land  on  file  under  such  circumstances  is  the  setting 
up  of  a  c)aim  of  title  to  such  land  in  the  most  unequivocal  man- 
ner, and  is  directly  calculated  to  throw  doubt  on  the  title  of  the 
true  owner;  besides,  the  danger  that  a  deed  may  be  issued 
upon  the  certificate,  unless  canceled,  capable  of  being  used  as 
a  means  of  vexatious  litigation,  which  will  prevent  the  sale 
of  the  property  at  its  full  value,  is  manifest.  The  suflBcienoy 
of  the  complaint  was  there  under  discussion.  The  issue  turned 
wholly  on  whether  the  statement  of  facts  in  reference  to  the 
levy  upon  the  land,  sale,  issuance  and  filing  of  the  certificate 
of  sale,  and  its  existence  of  record  and  outstanding,  consti- 
tuted a  setting  up  of  a  claim  of  title  to  the  land  within  the 
meaning  of  the  statute.  True,  the  allegations  as  to  the  ex- 
istence of  the  certificate,  and  the  facts  leading  up  to  it  and 
showing  that  the  sale  did  not  in  fact  affect  the  plaintiff's  title, 
were  followed  by  a  general  allegation  that  by  means  thereof 
the  defendant  was  setting  up  a  claim  to  the  land ;  but  it  was 
considered  that  such  general  allegation  did  not  add  to  the 
facts  pleaded,  on  which  it  was  based,  as  a  mere  conclusion, 
and  that  such  facts  clearly  showed  that  defendant  was  mak- 
ing some  claim  to  the  real  estate  of  the  plaintiff  as  contem- 
plated by  the  statute. 

By  the  Court, —  The  order  of  the  circuit  court  overruling 
the  demurrer  to  the  complaint  is  aflirmed. 
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OooPEB,  Appellant,  vs.  The  Yillaqb  of  Waterloo,  Re- 
spondent. 

January  17 — February  8,  1898. 

Municipal  corporations:  Snow  and  ice  on  sidewalk:  Injury  to  traveler: 
Court  and  jury. 

Plaintiff,  in  passing  over  a  portion  of  a  sidewalk  in  the  defendant 
village  which  inclined  twelve  or  fourteen  inches  in  six  feet,  fell 
and  was  injured.  It  appeared  that  four  slats  had  been  nailed 
across  said  incline  about  fourteen  inches  apart,  but  that  they  had 
been  covered  up  by  snow  which  had  accumulated  on  the  walk; 
that  sleet  or  mist  during  the  night  preceding,  or  early  on  the  morn- 
ing of,  the  accident,  followed  by  a  slight  flurry  of  snow,  had  ren- 
dered the  walk  very  slippery,  but  that  it  had  not  previously  been 
in  that  condition;  that  ashes  had  been  sprinkled  on  the  walk  be- 
fore, but  none  had  been  sprinkled  after,  such  slippery  condition 
arose;  that  the  accident  happened  about  9  o'clock  in  the  morning; 
and  that  plaintiff  had  passed  over  the  place  in  question  a  short 
time  previous  thereto,  going  in  the  opposite  direction,  and  knew  the 
slippery  condition  of  the  walk.  Hdd,  as  matter  of  law,  that  no 
defect  in  the  sidewalk  was  shown  which  would  render  the  village 
liable  for  plaintiff's  injury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Jefferson 
county:  John  E.  Bennett,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  were  briefs  by  Bv^hneUy  Rogers 
<&  ffallj  and  oral  argument  by  A.  R.  Buahnell. 

For  the  respondent  there  was  a  brief  by  Oeo.  W.  dk  H.  S. 
Bird  and  II.  T.  Ames^  and  oral  argument  by  Mr.  Oeo.  W. 
Bird  and  Mr.  Ames. 

Cassodat,  0.  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  January  17,  1893,  by 
reason  of  an  alleged  defective  sidewalk.  Tthe  answer  con- 
sists of  admissions,  denials,  and  counter  allegations,  includ- 
ing contributory  negligence  on  the  part  of  the  plaintiff.  At 
the  close  of  the  trial,  the  court  directed  the  jury  to  return  a 
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verdict  in  favor  of  the  defendant.    From  the  judgment  en- 
tered upon  the  verdict  so  returned,  the  plaintiflF  appeals. 

It  appears  that  at  the  time  of  the  accident  the  defendant 
was  a  village  of  about  1,100  inhabitants;  that  the  street  in 
question  was  one  of  the  principal  streets  in  the  village;  that 
the  only  alleged  defect  in  the  structure  of  the  sidewalk  is 
that,  at  the  place  where  the  accident  happened,  an  apron 
led  from  the  higher  part  of  the  walk  down  to  the  lower  part 
of  the  walk;  that  this  apron  was  made  of  planks  running 
lengthwise  of  the  walk,  and  was  six  feet  wide  and  six  feet 
long;  that  the  upper  end  of  the  apron  was  from  twelve  to 
fourteen  inches  higher  than  the  lower  end,  so  that  the  de- 
scent in  the  apron  for  the  six  feet  was  about  two  inches  to 
the  foot;  that  across  this  apron  were  four  slats  or  cleats 
nailed  to  the  planks  constituting  the  apron,  and  these  slats 
appear  to  have  been  about  fourteen  inches  apart,  the  lower 
one  being  about  that  distance  from  the  foot  of  the  apron; 
that  such  depression  in  the  walk  only  extended  the  width  of 
a  store;  that  immediately  west  of  the  store  was  a  somewhat 
corresponding  apron,  descending  the  other  way;  that  such 
depression  in  the  walk  had  been  caused  by  the  street  being 
raised  in  front  of  the  store,  and  that  the  walk  had  been  cor- 
respondingly raised  east  and  west  of  the  store,  but  not  in 
front  of  the  store;  that  there  was  no  perceptible  lateral  de- 
scent in  the  apron  described;  that  the  plaintiff,  who  was 
forty-one  years  of  age,  lived  upon  the  same  side  of  this  street, 
a  few  doors  west  of  the  store;  that  a  little  before  8  o'clock 
on  the  morning  of  January  17,  1893,  she  started  from  her 
house  to  go  to  a  wedding  at  the  church,  and,  in  going,  passed 
right  over  and  up  this  apron  without  difficulty;  that  she 
then  noticed  that  there  was  ice  on  the  apron,  and  that  it 
was  slippery,  smooth,  not  rough  nor  uneven,  and  that  there 
had  been  a  very  little  sprinkle  of  snow  the  evening  before; 
that  she  returned  from  the  church  a  little  before  9  o'clock 
in  the  forenoon;  that,  when  she  came  to  the  apron,  she  was- 
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looking  right  at  it,  and  saw  its  condition  and  the  slight  flurry 
of  snow  on  it;  that  the  slats  were  covered  with  ice;  that, 
when  she  was  about  the  middle  of  the  apron,  both  of  her 
feet  slipped  at  the  same  time,  and  she  fell  and  was  injured. 

The  structure  of  the  sidewalk  at  the  place  of  the  accident 
seems  to  have  been  reasonably  safe  at  the  time.  It  would 
be  very  unreasonable  to  require  villages  or  cities  to  maintain 
perfectly  even  walks.  The  only  question  as  to  the  alleged 
defect  in  the  walk  worthy  of  any  consideration  in  this  case 
is  as  to  whether  the  ice  had  been  allowed  to  accumulate  on 
the  apron  to  such  an  extent  and  for  such  length  of  time  as 
to  make  it  a  question  for  the  jury  whether  it  was  at  the 
time  unsafe  or  reasonably  safe.  Upon  that  question,  as  well 
as  the  plaintiff's  contributory  negligence,  the  learned  trial 
judge  has  summarized  the  facts  as  favorably  to  the  plaintiff 
as  the  evidence  will  bear,  in  substance  as  follows: 

The  facts  in  the  case  are  absolutely  undisputed.  The  only 
question  in  dispute  was  whether  it  was  fourteen  inches  or 
twelve  inches  high.  If  there  is  any  other,  I  do  not  know  it. 
Many  witnesses  have  testified  that  there  was  mist  that  night, 
that  made  it  slippery  that  night  and  early  on  the  morning 
in  question;  not  only  slippery,  but  very  slippery,  so  much 
so  that  many  intelligent  and  careful  men  avoided  the  side- 
walk and  walked  in  the  center  of  the  street.  It  does  ap- 
pear that  these  slats  were  filled  up,  and  that  the  ice  and 
snow  upon  them  prior  to  this  evening  was  from  an  inch, 
perhaps,  to  an  inch  and  a  half  thick,  and  concealed  or  cov- 
ered up  those  ridges  made  by  the  slats.  But  it  does  not  ap- 
pear, and  no  witness  has  testified,  that  the  walk  was  so  very 
slippery  until  this  morning.  And  the  evidence  shows  that 
ashes  were  sprinkled  on  the  walk  before,  but  that  none  had 
been  sprinkled  on  after,  this  exceedingly  slippery  condition 
was  caused  by  the  freezing  of  the  sleet  and  mist  the  night 
before.  If  the  defendant  were  liable  at  all,  it  would  be  not 
so  much  because  it  was  slippery,  but  because  it  had  not  put 
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the  ashes  on  to  stop  its  being  slippery  in  the  morning.  One 
witness  says  that  he  was  going  home  about  11  o'clock  the 
evening  before;  that  it  was  not  very  slippery  then;  and  al- 
most every  one  of  the  witnesses  say  that  the  roads  and  the 
sidewalks  were  not  very  slippery  the  day  before,  and  all 
agree,  including  the  plaintiff's  witnesses,  that  it  was  exceed- 
ingly slippery  at  this  time  in  the  morning,  and  that  it  had 
been  rendered  so  during  the  night.  It  would  be  holding 
too  strict  a  rule  to  say  that  municipalities  must  put  ashes 
on  all  the  sidewalks  in  the  city  before  8  or  9  o'clock  in  the 
morning.  The  plaintiff  had  passed  over  this  apron  in  safety 
going  the  other  way,  up  the  slant  instead  of  down  the  slant; 
and  she  says  she  was  looking  right  at  that  walk,  and  saw 
and  knew  that  it  was  very  slippery.  I  am  impressed  with 
the  idea  that  the  plaintiff  is  not  entitled  to  recover  in  this 
case.  To  say  that  a  person  walking  on  an  inclined  plane 
on  a  slippery  place,  that  is  only  caused  the  night  before, 
when  such  person  knows  exactly  what  it  is,  and  when  there 
is  a  possibility  for  them  to  avoid  it  by  going  in  the  center 
of  the  street,  could  recover,  would  be  going  further  than 
the  law  permits. 

For  such  reasons  the  trial  court  directed  a  verdict  in  favor 
of  the  defendant,  and  we  are  all  clearly  of  the  opinion  that 
the  verdict  was  properly  so  directed.  Certainly,  there  was 
a  failure  to  show  any  such  defect  in  the  walk  as  to  take  the 
case  to  the  jury.  The  adjudications  of  this  court  upon  such 
questions  are  too  numerous  and  too  familiar  to  the  profes- 
sion to  require  citation.  Among  the  more  recent  decisions 
in  this  court  we  cite  Salzer  v.  Milwaukee^  97  Wis.  471;  Bea- 
ton V.  Milwauheej  97  Wis.  416. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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ZiLLEY,  Respondent,  vs.  DuNwroDiE,  Guardian  ad  liiem^  Ap- 
pellant. 

January  17 — February  8, 1^98. 

Parent  and  child:  Liability  of  father  for  support  of  child  furnished  by 
mother  after  divorce:  Implied  promise, 

A  decree  of  divorce,  granted  for  cruel  and  inhuman  treatment  of  the 
wife  by  the  husband,  awarded  the  care  and  custody  of  the  chil- 
dren to  the  wife  until  the  youngest  became  ten  years  of  age,  but 
made  no  provision  for  their  support.  When  the  youngest  child 
reached  that  age  the  father  applied  to  the  mother  to  have  the 
child  come  to  live  with  him,  but  the  mother  refused  to  let  him  go, 
and  the  father  thereupon  told  her  that  he  would  not  pay  for  hi» 
keeping.  Thereafter  the  father  made  frequent  efforts  to  get  the 
child  to  live  with  him,  but  the  mother  would  not  consent,  and  the 
child  continued  to  reside  with  his  mother  until  a  short  time  before 
the  death  of  his  father,  at  which  time  the  latter  sent  him  away  to 
school,  where  he  remained  until  after  his  father's  death.  Heldy 
that  a  promise  on  the  part  of  the  father  to  compensate  the  mother 
for  her  necessary  expenses  in  maintaining  the  child  after  the 
father  became  entitled  to  his  care  and  custody,  would  be  implied 
from  his  acquiescence  in  such  maintenance  by  her  and  his  failure 
to  compel  the  child  to  live  with  him.    Marshall^  J.,  dissenta 

Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
county:  John  R.  BENNErr,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
for  Rock  county  allowing  the  claim  of  Many  A,  ZilUy^  the 
respondent,  against  the  estate  of  her  former  husband,  Au- 
gust Zilley,  deceased. 

The  parties  were  married  September  26, 1867,  and  divorced, 
by  a  decree  of  the  circuit  court  for  Rock  county,  December 
20,  1884,  in  an  action  brought  by  the  claimant  against  said 
August  Zilley,  on  the  ground  of  his  cruel  and  inhuman  treat- 
ment. The  court  by  its  decree  made  a  final  division  of  the 
estate  of  said  August  Zilley  between  him  and  the  said  Mary 
A.  Zilley.    The  parties  had  an  understanding  with  each 
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other  previous  to  the  divorce  in  regard  to  the  custody  and 
-education  of  the  two  children  of  the  marriage,  namely,  Will- 
iam A.  Zilley,  at  that  time  about  sixteen  years  of  age,  and 
Clayton  A,  Zilley^  about  five  years  of  age,  to  the  effect  that 
the  mother,  the  present  claimant,  should  have  the  custody 
and  education  of  the  boy  William  A.  Zilley,  and  also  of  the 
youngest  child,  Clayton  A.  Zilley^  until  he  should  become  of 
the  age  of  ten  years,  after  which  his  father  was  to  have  him. 
The  court  accordingly  decreed  the  custody  of  said  children 
to  the  mother  "  until  the  youngest  of  said  children  should 
become  of  the  age  of  ten  years,  or  until  the  further  order 
of  the  court,"  the  defendant  in  the  meantime  having  the 
right  to  visit  such  children  at  reasonable  times,  in  the  day- 
time. No  provision  whatever  was  made  in  the  decree  as  to 
the  maintenance  and  support  of  either  of  the  children. 

About  two  or  three  years  subsequent  to  the  divorce  the 
deceased  was  married  to  Martha  Zilley,  who  survives  him. 
The  deceased,  August  Zilley,  then  resided  in  the  city  of  Be- 
loit,  where  he  continued  to  reside  after  the  divorce  and  for 
some  two  or  three  years  after  his  second  marriage.  He 
then  moved  onto  his  farm,  near  said  city,  and  continued  to 
reside  there  until  the  time  of  his  death,  March  7, 1895.  The 
joungest  child  became  ten  years  of  age  July  9,  1889,  when 
the  deceased,  August  Zilley,  applied  to  the  claimant  for  the 
boy  to  go  and  live  with  him,  and  she  refused  to  allow  him 
to  go;  whereupon  he  told  her  that  if  the  child  could  not 
<;ome  and  stay  with  him  he  would  not  pay  for  his  keeping, 
that  he  was  willing  to  pay  his  schooling,  and  give  him  a 
home  with  him,  which  was  where  he  belonged,  as  he  under- 
stood it.  A  room  was  fixed  up  for  him  in  the  home  where 
Mr.  Zilley  then  resided,  and  subsequently  Zilley  tried  fre- 
quently to  get  the  boy  to  live  with  him,  but  claimant  would 
not  consent.  He  continued  to  make  his  home  with  the  claim- 
ant down  to  the  13th  of  January,  1895,  when  his  father  sent 
him  to  Faribault,  Minnesota,  to  school,  where  he  remained 
until  after  the  death  of  the  latter. 
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It  was  found  by  the  circuit  court,  among  other  things, 
that  no  allowance  for  or  provision  respecting  the  expense 
of  the  education  and  support  of  said  children  was  made  by 
the  judgment,  and  no  application  to  the  court  in  respect 
thereto  or  in  respect  to  the  custody  of  said  children  was 
made  by  either  party  after  judgment.  The  youngest  child, 
Clayton  A,  Zilley^  became  ten  yepTS  old  July  9,  1889,  and 
had  at  all  times  since  the  divorce  resided  with  his  mother, 
the  claimant,  excepting  short  periods  of  time,  since  he  at- 
tained the  age  of  ten  years,  not  exceeding  in  the  aggregate 
six  months.  He  was  attending  school  at  Faribault,  Min- 
nesota, the  greater  portion  of  the  time  when  not  so  residing 
with  his  mother,  and  during  the  residue  of  such  time  he  was 
with  his  father,  August  Zilley,  and  his  second  wife,  upon 
said  farm.  He  visited  and  resided  with  his  father  for  a  few 
days  at  a  time  on  several  occasions  after  he  became  ten  years 
of  age,  but  preferred  to  reside  with  his  mother,  and  returned 
to  her  on  each  such  occasion,  and  made  his  permanent  resi- 
dence with  her  of  choice,  because  his  father  was  unwilling 
to  compel,  or  did  not  compel,  him  to  reside  with  him.  Be- 
tween July  9, 1889,  and  March  7, 1895,  the  date  of  the  death 
of  August  Zilley,  the  claimant  furnished  said  Clayton  A. 
Zilley  his  board  and  lodging,  and  cared  for  him  for  and  dur- 
ing five  years  and  two  months  at  her  sole  cost  and  expense, 
which  board,  lodging,  and  care  were  reasonably  worth  $1,072 ; 
and  after  said  9th  day  of  July,  1889,  and  prior  to  March  7, 
1895,  said  claimant  furnished  to  said  Clayton  A,  Zilley  nec- 
essary clothing,  at  the  cost  to  her  of  $146.50;  and  nothing 
had  been  paid  to  or  received  b}'  her  from  any  one  for  or  on 
account  of  such  board,  lodging,  and  care,  or  for  such  cloth- 
ing. The  claimant  filed  a  claim  against  the  estate  of  said 
August  Zilley,  deceased,  in  the  county  court  of  Rock  county, 
for  such  board,  lodging,  care,  and  clothing,  for  the  sum  of 
$1,444,  and  the  county  court,  by  its  judgment,  wholly  dis- 
allowed said  claim,  and  the  claimant  appealed  therefrom  to 
the  circuit  court. 
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The  foregoing  facts  were  found  by  the  circuit  court,  and 
that  the  executor  of  the  last  will  and  testament,  George  H. 
Crosby,  had  in  his  hands  assets,  properly  applicable-thereto, 
more  than  suflBcient  to  pay  the  said  claim.  There  was  evi- 
dence that  the  deceased,  August  Zilley,  desired  the  boy  Clay- 
ton to  live  with  him,  and  on  one  occasion  sent  for  the  boy, 
and  the  claimant  said  that  he  did  not  have  to  go  if  he  did 
not  want  to.  In  answer  to  the  question  why  she  kept  the 
boy,  she  testified  that  the  boy  stayed  there,  and  "  I  felt  under 
obligations  to  have  him  stay."  It  appeared  that  the  father 
was  able  and  willing  to  properly  provide  for  the  boy,  and 
desired  that  he  should  live  with  him.  The  circuit  court  re- 
versed the  judgment  of  the  county  court,  and  allowed  said 
claim  at  the  sum  of  $1,218.50,  and  adjudged  that  it  be  paid 
to  the  said  claimant  by  said  executor,  with  the  costs  of  the 
action. 

The  guardian  ad  litem  of  the  two  minor  children  of  the 
said  deceased,  to  wit,  said  Clayton  A.  Zilley  and  Edna  Zilley^ 
a  daughter  by  his  second  wife,  appealed. 

B.  F,  Dunwiddie^  guardian  ad  litem^  contended,  inter 
alioy  that  a  divorced  wife  and  mother  cannot  recover  from 
the  estate  of  her  husband,  on  the  settlement  (hereof  in  the 
county  court,  for  support  and  maintenance  furnished  vol- 
untarily by  her  to  her  own  child,  where,  under  the  decree 
of  divorce,  the  father  is  entitled  to  the  custody  of  the  child, 
and  has  been  at  all  times  desirous,  ready,  and  able  to  give 
the  child  a  home  and  provide  for  its  support,  but  is  prevented 
therefrom  by  the  influence  a^d  refusal  of  the  mother.  liain- 
sey  V.  Hamsey,  121  Ind.  215;  JRich  v,  Eich^  88  Hun,  X>Q^\ 
Burrittv.  Bxirritt^  29  Barb.  124;  Cushman  v.  Ilassler^  82 
Iowa,  295 ;  Hampton  v,  Alleey  56  Kan.  461 ;  Harris  v.  Harris^ 
Sid.  46;  Ball  v.  Green,  87  Me.  122;  Brown  v.  Smith,  19 
E.  1. 319 ;  C/tester  v.  Chester,  17  Mo.  App.  657 ;  Gotts  v,  ClarJc, 
78  111.  229;  Finch  v.  Finch,  22  Conn.  412;  Chandler  v.  Dye, 
37  Kan.  765;  Fulton  v.  Fulton,  52  Ohio  St.  229.    The  power 
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given  the  circuit  court  by  sec.  2363,  R.  S.  1878,  to  modify 
the  judgment  in  the  divorce  action  deprives  other  courts  of 
any  jurisdiction  over  the  care,  custody,  maintenance,  or  edu- 
cation of  the  children.  Under  the  divorce  decree  they  be- 
came the  wards  of  the  circuit  court,  and  all  applications 
affecting  their  custody  or  maintenance  must  be  made  to 
that  court  in  the  divorce  action.  The  claimant  could  not 
have  maintained  an  action  in  any  court  against  Mr.  Zilley 
for  the  support  and  maintenance  of  the  boy,  Clayton^  inter- 
mediate the  decree  and  the  death  of  Mr.  Zilley.  She  was 
limited  to  her  application  under  the  section  cited.  Ramsey 
V.  Ramsey^  121  Ind.  215 ;  Hoffman  v,  Hoffman^  15  Ohio  St. 
427;  Williams  v.  Williams^  13  Ind.  523;  McNees  v.  McNeeSy 
97  Ky.  153;  Brow  v.  Brightmauy  136  Mass.  187;  Stetson  v. 
Stetson^  80  Me.  483;  Sidlivan  v.  Learned^  49  Ind.  252;  Shaw 
V.  McHenryy  52  Iowa,  182;  Leming  v.  Sale^  128  Ind.  317; 
Jennings  v.  Jennings^  56  Iowa,  288;  Bennett  v.  Southard^  35 
Cal.  688. 

For  the  respondent  there  was  a  brief  by  Ruger^  Norcross 
<&  Ruger^  and  oral  argument  by  William  Ruger. 

PiNNEY,  J.  At  the  common  law  the  husband  was  pri- 
marily liable  for  the  support  of  his  minor  children.  2  Kent, 
Comra.  190.  In  McOoon  v.  Irvin^  1  Pin.  532,  it  was  said 
that "  by  every  principle  of  law  upon  the  subject,  recognized 
and  strengthened  by  our  statute,  parents  are  under  legal  ob- 
ligation to  maintain  and  support  their  children  who  are  of 
tender  years  and  helpless."  The  statute  (R.  S.  1878,  sec. 
1503)  makes  the  father  primarily  liable  to  support  his  minor 
children.  When  the  marriage  is  dissolved  by  divorce,  the 
duty  of  parents  to  maintain  their  children  remains  as  before, 
for  children  are  not  parties  to  the  divorce  suit  and  do  not 
lose  any  rights  thereby.  Hence  the.  father's  duty  to  main- 
tain them  after  the  divorce,  where  there  is  no  decree  of  the 
court  relating  thereto,  especially  if  their  custody  is  not 
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taken  from  him,  remains  as  before.  After  the  parents  were 
divorced  all  duties  and  obligations  to  each  other  ceased,  and 
they  became  as  strangers  to  each  other.  Nelson,  Div.  & 
Sep.  §  981.  The  claimant  owed  the  husband  no  duty  as 
wife,  and  her  duty  to  support  the  child  continued,  as  before, 
secondary,  and  his  primary.  2  Bishop,  Mar.,  Div.  &  Sep. 
§  1210;  Plaster  v.  Plaster,  4r7  HI.  292.  It  is  generally  laid 
down  that  the  liability  of  the  husband  to  a  divorced  wife,  in 
respect  to  the  support  of  the  children, ^s  the  same  as  to  any 
other  third  person,  except  as  provided  in  the  decree.  If  the 
-court  makes  no  order  either  for  custody  or  support  of  chil- 
dren of  the  marriage,  the  divorce  leaves  the  father's  liability 
as  at  common  law,  and  the  mere  divorce  does  not  terminate 
his  liability.  2  Bishop,  Mar.,  Div.  &  Sep.  §  1220;  Thomas 
<;.  Thomas,  41  Wis.  233.  In  a  proper  case,  it  seems,  after 
the  marriage  is  dissolved,  he  may  be  answerable  to  the 
mother  for  maintenance  rendered  the  children  while  living 
with  her.  Stanton  v.  Willson,  3  Day,  37;  BticJcminster  v. 
Buckminsier,  38  Yt.  248.  The  father  is  under  legal  obliga- 
tion to  provide  for  the  support  of  his  children,  even  if  they 
remain  with  their  mother  after  her  divorce,  and,  as  against 
the  public  and  the  children,  he  cannot  escape  the  dut}^. 
CoUrtright  v.  Courtright,  40  Mich.  633.  Where  the  decree 
has  granted  the  custody  of  the  children  to  the  wife  and  con- 
tains no  provision  for  their  support,  it  has  been  held  that 
the  father  is  not  liable  for  the  support  of  the  children. 
But  this  is  upon  the  ground  that,  the  statute  having  made 
it  the  duty  of  the  court  to  provide  for  their  custody  and 
maintenance  upon  divorce,  it  will  be  presumed  that  the  de- 
cree has  made  all  the  provisions  on  that  subject  that  were 
necessary;  that  the  decree  is  conclusive  as  to  the  respective 
rights  and  obligations  of  the  parties,  subject  to  the  right  to 
have  it  modified  as  subsequent  exigencies  may  require.  As 
the  decree  makes  the  parties  strangers  as  to  each  other,  it 
is  generally  considered  that  a  divorced  husband  is  not  liable 
Vou98— 28 
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to  his  divorced  wife  for  necessaries  furniched  a  child  of  the 
marriage  ia  her  custody  unless  by  agreement,  express  or 
implied;  that  there  must  be  either  an  express  promise,  or 
facts  from  which  one  can  reasonably  be  inferred.  Bamsey 
V,  Ramsey y  121  Ind.  215;  Cmhman  v.  Rassler^  82  Iowa,  295. 
And  it  has  been  considered  that  the  support  of  the  child, 
under  such  circumstances,  by  the  mother,  was  but  the  vol- 
untary performance  of  a  natural  duty,  and  that  her  remedy 
was  to  apply  to  the  court  for  maintenance  of  the  child  when 
the  divorce  was  granted.  These,  and  other  cases  of  a  simi- 
lar purport,  are  confidently  relied  on  as  decisive  against  the 
claimant. 

In  McGoon  v.  Irving  1  Pin.  532,  where  the  husband  had 
procured  a  legislative  divorce  from  his  wife,  and  had  left 
the  minor  children  of  the  marriage  in  a  familj''  of  a  third 
person  to  be  supported,  the  mother  afterwards  obtained  the 
custody  of  the  children  without  his  knowledge  and  consent, 
and  refused,  on  demand  made  in  behalf  of  the  father,  to  give 
them  up.  She  afterwards  intermarried  with  I.,  and  the  chil- 
dren were  supported  and  educated  by  him.  In  an  action  by  I. 
against  the  father  to  recover  for  their  support,  it  was  held 
that  McG.  had  a  legal  right  to  the  custody  of  the  children^ 
but,  as  he  had  not  attempted  to  assert  it  against  L,  the  law 
would  presume  that  McG.  had  assented  to  their  being  in  the 
control  and  custody  of  I.'s  wife,  their  mother,  and  that  L 
could  recover,  though  the  act  of  the  mother  in  obtaining  the 
custody  of  the  children  before  her  second  marriage  might 
have  been  wrongful.  And  it  was  said  by  the  court  that 
"  when  a  parent  permits  a  stranger  to  maintain,  support, 
and  instruct  such  children,  in  no  way  objecting  to  the  act^ 
but  rather  assenting  and  advising  therein,  the  law  will  pre- 
sume that  he  knows  his  obligations,  accepts  the  services,  and 
assumes  to  pay."  It  was  also  said  that  "  there  was  no  duty 
or  obligation  on  the  plaintiff  to  notify  the  defendant  to  take 
the  children  away,  or  leave  them  to  suffer  until  he  could  see 
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the  defendant  and  make  an  exjpreis  contract  about  their  sup- 
port and  maintenance.  Such  a  course  would  have  merited 
the  reprobation  of  every  humane  and  upright  man.  The 
defendant  had  the  legal  right  to  the  possession,  and  could 
have  enforced  it  at  any  time.  He  should  have  first  moved 
in  the  matter,  and,  on  failure  to  do  so,  the  law  would  pre- 
sume that  possession  elsewhere  was  with  his  approbation 
and  consent."  In  the  leading  case  which  holds  the  father 
liable,  under  circumstances  like  the  present,  the  court  ap- 
proves the  doctrine  that,  if  a  minor  is  forced  out  into  the 
world  by  the  cruelty  or  improper  conduct  of  the  father,  nec- 
essaries may  be  supplied,  and  the  value  thereof  may  be 
recovered  from  the  parent.  "  There  is  evidently  no  satis- 
factory reason,"  said  the  court,  "  for  changing  the  rule  of 
liability,  when,  through  ill  treatment  or  other  breach  of 
iharital  obligation,  the  husband  renders  it  necessary  for  a 
court  of  justice  to  divorce  the  wife  and  commit  to  her  tho 
custody  of  her  minor  children.  If,  under  such  circumstances, 
upon  the  allowance  of  alimony  with  custody  of  children,  the 
court  omits  to  make  an  order  for  the  children's  mainte- 
nance, the  father's  natural  obligation  to  support  them  is  of 
none  the  bss  force.  The  duty  of  support  is  not  evaded  by 
the  husband  so  conducting  himself  as  to  render  it  necessary 
to  dissolve  the  bonds  of  matrimony  and  give  to  the  mother 
the  care  and  custody  of  the  infant  oflfspring.  It  is  not  the 
policy  of  the  law  to  deprive  children  of  their  rights  on  ac- 
coun^t  of  the  dissensions  of  their  parents,  to  which  they  are 
not  parties,  or  to  enable  the  father  to  convert  his  own  mis- 
conduct into  a  shield  against  parental  liability."  But,  ob- 
viously, this  reasoning  can  only  apply  where  the  husband  is 
at  fault  and  the  decree  is  silent  as  to  his  liability.  PreU 
singer  v.  Pretzinger^  45  Ohio  St.  458,  approved  in  Bishop, 
Mar.,  Div.  &  Sep.  §  1223,  and  in  Fulton  v.  Fulton^  52  Ohio 
St.  229. 
It  is  to  be  borne  in  mind  that  the  divorce  in  the  instant 
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case  was  granted  to  the  claimant  against  her  hnsband, 
August  Zilley,  on  the  ground  of  hi^  cruel  and  inhuman  treat- 
ment. It  was  his  marital  wrongdoing  which  led  to  the  sep- 
aration of  the  parties  and  the  award  of  the  custody  of  the 
boy,  Clayton^  to  the  mother  until  he  became  of  the  age  of 
,ten  years.  The  case  as  to  the  subsequent  support  of  the 
boy,  Clayton  A.,  may  well  be  placed  upon  the  ground  that 
the  improper  conduct  of  the  father  had  deprived  the  boy  of 
his  rightful  and  legitimate  home,  and  so  gave  the  right  to 
the  mother  to  supply  the  necessary  support  and  maintenance, 
and  that  the  father  should  be  held  liable  as  upon  an  implied 
contract,  his  primary  liability  still  remaining  in  full  force. 
It  is  said  that  the  father  is  i'eleased  from  obligation  to  main- 
tain his  infant  children  when  deprived  of  their  society  and 
services  against  his  will.  In  Pretzinger  v.  Pretzinger^supra^ 
it  is  answered:  "If  voluntary  misconduct  on  his  own  part 
leads  to  the  deprivation,  he  is  himself  responsible,  and  not 
the  court  which  intervenes  for  the  protection  of  his  children ; 
and  if  the  father,  as  against  a  stranger,  cannot  escape  liabil- 
ity for  necessaries  furnished  to  his  minor  children,  though 
remaining  with  their  mother  after  the  divorce,  the  mother 
will  not  be  barred  of  an  action  against  her  former  husband 
for  the  expense  of  maintaining  them.  After  a  dissolution  of 
the  marriage  relation  by  divorce,  the  parties  are  henceforth 
single  persons,  to  all  intents  and  purposes.  All  marital 
duties  and  obligations  to  each  other  are  at  an  end,  and  they 
become  as  strangers  to  each  other.  Upon  the  establishment 
of  such  new  relations,  a  promise  may  be  implied  on  the  part 
of  the  father  to  pay  the  mother,  as  well  as  a  third  person, 
who  has  supplied  the  necessary  wants  of  his  infant  child." 

The  case  of  Holt  v,  Uolty  42  Ark,  495,  was  one  where  there 
had  been  a  decree  of  divorce  giving  the  custody  of  infant 
children  to  the  mother,  and  it  was  held  that  this  would  not 
relieve  the  father  from  his  obligation  to  support  them, — 
that  he  was  bound  to  maintain  them  as  long  as  they  were 
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too  young  to  earn  their  own  livelihood ;  and  a  court  of  chan- 
cery would,  at  a  subsequent  term,  entertain  the  petition  of 
the  mother  to  recover  from  him  her  reasonable  and  proper 
advances  for  their  support  since  the  divorce^  and  for  an  order 
for  their  future  support.  The  case  of  Stanton  v.  WHlson^  ^ 
Day,  37,  already  cited,  was  relied  on, —  "a  decision,"  says 
Ellsworth,  J.,  in  Finch  v.  Finch^  22  Conn.  421,  "  well  con- 
sidered, by  a  court  of  distinguished  and  unsurpassed  ability, 
and  which,  as  far  as  my  knowledge  extends,  has  ever  been 
satisfactory  to  the  judges  and  the  profession,  and  sustained 
by  principles  as  old  as  the  common  law  itself." 

It  was  the  right,  and  the  duty  as  well,  of  the  husband  to 
obtain  the  custody  and  control  of  his  infant  son,  and  to  sup- 
port him,  after  he  had  arrived  at  the  age  of  ten  years.  We 
consider  it  against  the  policy  of  the  law  to  encourage  a 
father  thus  obligated  to  attempt  to  ignore  or  evade  his  pa- 
rental duty,  or  to  cast  it  upon  any  other  party,  so  as  to  enable 
him  to  convert  such  parental  neglect  and  misconduct  into  a 
shield  against  parental  liability.  Domestic  and  social  duty 
alike  required  him,  when  his  son  arrived  at  the  age  of  ten 
years,  to  enforce  his  parental  rights  and  discharge  his  pa- 
rental duties.  He  knew  they  were  being  exercised  and  per- 
formed by  another,  who  as  to  him  was  then  an  utter 
stranger,  and  he  knew,  also,  that  the  disrupted  condition  of 
his  family  relations  had  been  adjudged  in  consequence  of 
his  marital  misconduct.  We  think  the  case  of  Pretzinger  v. 
Pretzinger^  45  Ohio  St.  458,  and  other  similar  cases,  indicate 
the  true  rule,  and  that  they  are  in  accordance  with  sound 
principles  of  public  policy.  We  think  there  is  ample  ground 
from  which  the  acquiescence  and  assent  of  the  husband  may 
be  justly  inferred  to  the  provision  made  by  the  claimant  for 
the  necessary  support  and  maintenance  of  his  son,  and  which 
he  had  failed  to  furnish  for  him,  so  that  a  promise  on  his 
part  to  compensate  the  claimant  for  what  she  had  so  ex- 
.  pended  may  be  justly  implied,  as  in  the  case  of  McGoon  v. 
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Irvin^  1  Pin.  532.  The  cases  bearing  upon  the  subject  are 
not,  it  must  be  admitted,  in  entire  accord,  but  they  have 
turned  largely  upon  questions  of  public  policy  in  the  states 
where  they  have  been  decided. 

"We  hold,  therefore,- for  the  reasons  stated,  that  the  recov- 
ery in  favor  of  the  claimant  is  correct,  and  should  be  af- 
firmed. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed, with  costs  against  the  said  appellant  to  be  paid  out 
of  the  estate  of  August  Zilley,  deceased. 

Marshall,  J.  (dissenting).  The  question  presented  and 
decided  in  this  case,  stated  plainly,  is  as  follows:  Where 
husband  and  wife  are  divorced  and  the  custody  of  their 
minor  child  is  left  with  the  mother  till  it  arrives  at  the  age 
of  ten  years,  and  the  legal  custody  then  passes  to  the  father 
by  operation  of  law,  if,  when  the  latter  period  arrives,  he 
does  all  thereafter  that  parental  affection  can  suggest  to 
induce  the  child  -to  live  with  him,  stopping  short  only  of 
using  force  or  legal  authority  to  accomplish  that  result, 
yet  the  child,  through  stronger  natural  attachment  for  the 
mother,  or  induced  by  her,  or  fi'om  both  causes  combined, 
shall  remain  with  the  mother  by  her  consent,  and  she  makes 
no  claim  to  compensation  in  advance  for  supporting  the 
child  or  during  the  time  of  such  support,  and  knows  that 
the  father  desires  to  control,  educate,  and  maintain  the  child 
in  his  own  way,  can  the  mother  maintain  an  action  against 
the  father  for  her  services  in  maintaining  such  child  during 
the  time  the  legal  custody  was  in  the  latter? 

My  brethren  have  answered  this  question  in  the  affirma- 
tive. The  grounds  upon  which  the  decision  is  placed,  I  am 
not  able  to  discern  with  certainty.  Allusions  are  made  to 
the  moral  and  legal  duty  of  a  father  to  maintain  his  child, 
with  which  all  concur,  but  obviously  that  mere  duty  is  one 
enforceable  only  by  the  public.    In  an  action  by  a  private 
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individual  such  duty  is  only  a  circumstance  to  be  considered 
in  determining  whether  contractual  relations,  express  or  im- 
plied, exist  between  the  parties.  Many  cases  are  cited  by 
my  brethren  where  there  was  an  application  for  support  of 
a  child,  made  in  a  divorce  action,  granted,  and  sustained 
on  appeal,  on  the  ground  of  parental  duty,  but  such  is  not 
this  action.  The  citations  do  not  touch  the  question  here. 
2f evertheless,  in  substantially  all  of  the  well-considered  cases 
cited,  it  is  held  that  compensation  in  such  instances  can  go 
only  for  future,  not  for  past,  support.  Thomas  v,  Thomas j 
41  Wis.  229;  Oourtright  v.  Courtrighty  40  Mich.  633;  Bam- 
sey  V.  Ramsey^  121  Ind.  215.  Cases  are  cited  to  the  effect 
that  a  cause  of  action  accrues  to  the  person  who  furnishes 
support  to  a  child  where  the  father  omits  to  do  so,  merely 
because  of  the  moral  anil  legal  duty  of  the  parent  and  a 
failure  on  his  part  to  compel  the  child's  obedience  to  his  au- 
thority. That  appears  to  be  the  theory  my  brethren  have 
adopted.  The  precedents  for  that  are  instances  where  courts 
have  seemingly  lost  sight  of  the  distinction  between  duty  to 
the  child  which  the  public  may  enforce,  and  duty  as  evi- 
dence of  a  contract  that  a  private  party,  privy  thereto, 
may  enforce  by  personal  action  at  law.  Man's  humanity 
for  children  and  melting  tenderness  for  their  welfare,  one 
of  the  most  admired  and  admirable  sides  of  human  charac- 
ter, has  apparently  operated,  at  times,  to  swing  even  courts 
away  from  that  safe  anchorage  in  the  law,  that  personal 
obligations,  enforceable  by  personal  actions  inter  partes^  rest 
solely  on  contract.  That  principle,  rigidly  adhered  to,  is 
the  best  protection  of  us  all.  Any  departure  from  it  for 
any  cause  is  fraught  with  danger. 

I  am  warranted  in  believing  that  the  decision  here,  as 
stated,  is  based  on  the  natural  and  legal  obligation  to  sup- 
port the  child,  not  on  contract,  because  the  most  prominent 
authorities  cited  and  quoted  from  by  my  brethren  in  sup- 
port of  the  decision  are  instances,  in  my  judgment,  that 
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come  within  the  observation  made  at  the  close  of  the  last 
paragraph,  as  evidenced  by  the  subsequent  history  of  the 
question  under  discussion  in  the  courts  where  such  decisions 
were  rendered.  The  first  is  Pretzinger  v.  Pretzin^er^  45 
Ohio  St.  459.  There  the  divorce  was  granted  on  application 
of  the  wife  for  fault  of  the  husband.  The  custody  of  the 
child  was  awarded  to  the  mother  without  provision  for  its 
support.  Subsequently  the  divorced  wife  brought  suit  against 
the  father  to  recover  for  the  support  of  the  child,  and  her 
action  was  sustained  solely  upon  the  ground  that  the  obli- 
gation of  the  father  was  primary,  continuous,  and  absolute, 
and  not  affected  by  divorce.  The  same  reasoning  was  in- 
dulged in  as  that  leading  up  to  the  decision  here.  It  was 
decided  in  1887.  In  1895,  in  Fulton  v.  Fulton^  52  Ohio  St.  229, 
the  same  question  was  again  presented,  except  the  divorce 
was  granted  for  fault  of  the  wife.  It  was  held  that  there  could 
be  no  recovery  in  the  absence  of  an  obligation  growing  out 
of  a  contract^  express  or  implied.  The  court  said,  in  effect, 
that  while  the  relations  of  the  parties  to  the  child  were  not 
changed,  their  relations  and  obligations  to  each  other  were 
the  same  as  that  of  strangers,  and  that  no  recovery  could  be 
had  without  showing  a  request  from  the  father  to  support 
the  child,  or  a  promise  to  pay  for  such  support;  that  the  cir- 
cumstance of  the  child's  staying  with  its  mother  was  so  ex^ 
plained  by  the  natural  relations  existing  between  them  as 
not  to  leave  any  room  for  implication  that  there  was  a  con- 
tract relation  between  the  father  and  the  mother  in  respect 
to  the  support  of  the  child.  True,  the  court  instead  of  di- 
rectly overruling  Pretzinger  v.  Pretzinger^  supra^  distin- 
guished the  two  cases  by  saying  that  the  divorce  in  the 
former  was  for  fault  of  the  husband,  in  the  latter  for  fault 
of  the  wife;  but  that  was  manifestly  an  explanation  that 
entirely  failed  to  explain.  The  right  to  recover,  so  far  as  it 
could  be  sustained  on  moral  and  legal  duty,  did  not  change 
in  any  respect  by  the  circumstance  that  the  divorce  was 
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granted  for  the  fault  of  the  wife.  In  both  cases  the  divorced 
husband  and  wife  were  strangers  to  each  other.  The  learned 
and  very  able  court  would  have  made  a  more  orderly  retreat 
from  its  early  position  by  saying  that  it  was  based  upon  a 
wrong  principle,  for  the  two  cases  are  manifestly  inconsist- 
ent, and  the  result  of  trying  to  harmonize  them  presents  the 
appearance  ordinarily  observed  where  the  effort  is  made  to 
preserve  consistency  by  trying  to  harmonize  things  that  are 
diametrically  opposed  to  each  other. 

Again,  in  Stanton  v,  Willsony  3  Day  (Conn.),  37,  decided  in 
1808,  that  court  held  that  the  divorced  wife  could  recover  of 
her  former  husband  for  the  support  of  the  child  becausia  of  the 
fact  that  prior  to  the  divorce  he  abandoned  it  and  his  con- 
duct compelled  the  court  to  place  its  custody  with  the  mother 
as  its  guardian ;  that  by  reason  of  the  facts  she  could  con- 
tract debts  for  the  support  of  the  child  after  the  divorce^ 
while  she  had  the  legal  custody  of  it  without  any  provision 
for  its  support,  without  consent  of  the  father,  upon  the 
principle  that  when  a  person  forces  his  wife  from  his  home 
he  is  liable  to  the  stranger  to  whom  she  is  thus  compelled  to 
resort  for  necessaries.  The  case  has  very  little  bearing  on 
this  one.  Here  the  custody  of  the  child  was  in  the  father; 
his  residence  with  the  mother  was  not  by  order  of  the  court, 
or  because  abandoned  or  compelled  to  leave  the  paternal 
roof,  but  because  he  preferred  the  society  of  his  mother,  and 
the  mother  invited  and  induced  it,  by  her  conduct,  against 
the  wishes  of  the  father.  Manifestly  the  case  should  not  be 
considered  as  authority  under  the  circumstances.  But  treat 
this,  for  the  sake  of  argument,  as  a  case  where  there  was  an 
abandonment  of  mother  and  child  before  the  divorce,  so  that 
the  court,  in  its  discretion,  placed  the  custody  of  the  child 
with  the  mother  as  a  matter  of  necessity,  but  without  pro- 
vision for  compensation  for  its  support,  and  we  then  have, 
substantiaHy,  Finch  v.  Finch^  22  Conn.  411,  decided  in  1855, 
cited  in  the  opinion  of  the  court,  but  unfortunately,  the  part 
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of  the  opinion  relied  upon,  which  refers  approvingly  to  Stan- 
ton V.  Willson,  supray  is  from  the  dissenting  opinion  of  Justice 
Ellswoeth,  while  the  rule  of  the  early  case,  in  the  opinion 
of  the  court  by  Chief  Justice  Church,  one  of  the  most  emi- 
nent jurists  that  has  graced  the  bench  of  that  court,  was 
expressly  disapproved.  The  contention  was  that  because  of 
the  duty  the  father  owed  to  the  child,  the  mother  who  sup- 
ported it  could  herself  enforce  that  duty  by  recovering  com- 
pensation for  her  services  in  a  direct  action  for  that  purpose. 
In  deciding  the  case,  the  court  said,  in  effect,  that  the  ques- 
tion is  not  what  are  the  reciprocal  rights  of  the  children  and 
parents  as  respects  each  other,  but  what  are  the  duties  as 
between  themselves;  that  a  divorced  wife  who  has  taken  the 
children  from  the  father,  stands  in  no  more  favorable  posi- 
tion to  recover  for  their  support  than  a  stranger;  that  the 
mere  moral  duty  to  support  is  not  sufficient  to  support  a 
promise;  and  that  nothing  short  of  a  contract,  express  or 
implied,  will  warrant  a  recovery.  Speaking  of  the  claim 
made,  that  the  difficulties  which  broke  up  the  home  and  led 
to  the  divorce  and  award  of  the  custody  of  the  child  to  the 
wife  should  be  held  sufficient  to  support  a  contract  obliga- 
tion to  pay  for  the  necessary  support  of  the  child  (the  theory 
mentioned  by  my  brethren  in  support  of  the  decision  here), 
the  court  said :  "  Stanton  v.  Willson  is  the  only  case  that  we 
Jcnow  of  in  which  such  a  claim  has  ever  heen  sustained^ 

From  the  foregoing  we  might  proceed  at  great  length  to 
review  the  authorities,  substantially  all  in  accord  as  I  read 
them,  that  no  recovery  can  be  had  in  a  case  like  this,  except 
upon  a  contract  obligation,  and  that  the  doctrine  is  element- 
ary that  mere  moral  or  legal  duty,  as  between  parent  and 
child  or  the  parent  and  the  public,  constitutes  no  foundation 
for  the  liability,  nor  is  it  material  at  all  except  as  circum- 
stances from  which  a  promise  may  be  inferred;  and  that  such 
inference  cannot  arise  when  in  fact  repelled  by  the  proof 
that  the  father  was  anxious  and  willing  to  support  his  child 
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and  was  prevented  from  doing  so  by  the  conduct  of  the 
child  or  the  mother,  or  both,  as  in  this  case.  Says  Lord 
Abinger,  C.  B.,*in  Moriimore  v.  Wright^  6  Mees.  &  W,  482: 
"A  father,  who  gives  no  authority  and  enters  into  no  con- 
tract, is  not  liable  for  goods  sold  to  his  infant  5on.  The 
mere  moral  obligation  affords  no  inference  of  a  promise." 
The  idea  discussed  by  Lord  Abinger  was  that,  so  long  as 
the  father  stands  willing  to  support  his  child  so  that  support 
is  not  of  necessity  furnished  by  a  stranger,  he  incurs  no  ob- 
ligation to  another  in  the  absence  of  a  contract  of  some 
kind.  So  in  Sedboime  v.  Maddy^  38  Eng.  0.  L.  194,  it  was 
held  that  no  one  is  bound  to  pay  another  for  maintaining 
his  children  unless  he  has  entered  into  some  contract  so  to 
do;  that  every  man  is  to  maintain  his  own  children  as  he  him- 
self shall  think  proper,  and  it  requires  a  contract  to  enable 
another  to  perform  that  duty  and  charge  him  in  an  action. 
To  the  same  effect  is  the  entire  body  of  English  law  on  the 
subject,  from  the  time  of  Blackstone  to  the  present,  and  to 
the  same  effect  are  substantially  all  American  authorities 
as  I  read  and  understand  them.  Cushman  v.  JlassleTy  82 
Iowa,  295;  Jackson  v.  Mull  (Wyo.),  42  Pac.  Rep.  603;  Zaj?- 
worth  V.  Zeachy  79  Mich.  16. 

The  only  question  left  is.  Is  there  any  circumstance  here 
from  which  a  contract  can  be  inferred?  It  may  be  con- 
ceded that  slight  circumstances  will  be  sufficient,  but  I  am 
unable  to  find  evidence  of  any  such  circumstances  preserved 
in  the  record.  On  the  other  hand,  the  circumstances  repel 
all  such  inferences.  In  Cushman  v.  UassleVj  supra,  it  was 
held  that,  while  from  unexplained  residence  of  a  child  with 
its  mother,  the  legal  custody  being  in  the  father,  a  contract 
may  be  implied  to  pay  the  latter  for  her  services,  when  such 
residence  is  explained  as  contrary  to  the  wish  of  the  father 
the  inference  is  effectually  repelled.  That  appears  to  fit  the 
circumstances  of  this  case  most  perfectly,  and  is  in  accord- 
ance with  reason  and  common  sense.    So  in  Zajpworth  v. 
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Leach^  Bupray  it  was  held  that  the  moral  obligation  is  not 
sufficient  to  support  by  inference  the  existence  of  an  implied 
contract;  that  where  the  mother  voluntarily  supports  her 
child  she  cannot  recover  therefor  as  upon  contract.  The 
idea  expressed  by  the  court  was  that  proof  that  the  support 
was  voluntary  and  that  the  father  was  willing  to  support 
the  child  himself,  in  the  absence  of  any  express  promise  or 
circumstances  from  which  a  promise  to  pay  for  the  support 
could  be  implied,  left  no  room  for  inference  that  a  contract 
relation  existed  between  the  parties.  Again,  in  Bamsey  v. 
Ramsey^  121  Ind.  215,  an  exceedingly  well-considered  and 
instructive  case,  where  the  facts  were  much  like  those  in  the 
instant  case,  except  the  strong  evidence  of  parental  affection 
and  desire  of  the  father  for  the  society  of  and  privilege  to 
educate  and  support  his  child  in  his  own  way  that  exists 
here  did  not  exist  there,  the  court  said,  in  effect,  that  while 
the  rule  that  by  moral  and  legal  obligation  the  duty  was  on 
the  father,  primarily,  to  maintain  his  infant  child  during 
the  years  of  infancy  and  tenderness,  the  rule  must  also  be 
recognized,  which  lies  at  the  very  foundation  of  all  casea 
where  a  third  person  has  discharged  the  obligation  of  the 
father,  that  it  must  in  every  instance  be  predicated  upon 
contract,  express  or  implied,  and  that  mere  voluntary  resi- 
dence of  the  child  with  the  mother,  without  some  evidence 
of  abandonment  on  the  part  of  the  father,  is  not  sufficient 
to  show  a  pr^omise  by  implication  to  compensate  the  mother 
for  keeping  the  child. 

We  hesitate  to  go  further  in  this  discussion.  The  excuse 
for  proceeding  so  far  is  the  importance  of  the  question  in- 
volved, and  the  wide  departure  which,  in  my  judgment,  the 
decit^Ijn  rendered  is  from  the  settled  rule  on  the  subject. 
I  cannot  subscribe  to  the  doctrine  that,  where  a  child  resides 
with  its  mother  by  choice  and  through  her  maternal  influ- 
ence over  it,  after  the  father  has  exhausted  all  the  resources 
that  strong  affection  for  his  child  can  suggest  to  secure  his 
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presence  under  the  paternal  roof,  he  can  be  held  liable  to 
the  mother  because  of  the  moral  or  legal  obligation  to  sup- 
port, which,  under  the  circumstances,  cannot  be  said  to  have 
been  violated  at  all,  unless  it  be  a  violation  not  to  proceed 
to  the  extreme  of  compelling  obedience  of  the  child  by  force 
or  legal  proceedings.  I  cannot  subscribe  to  the  doctrine  that 
a  father  can  be  held  liable  as  upon  an  implied  promise,  when 
all  the  circumstances  obviously  repel  such  an  implication ; 
that  after  he  has  done  all  above  indicated,  in  order  to  be 
saved  harmless  from  the  liability  of  being  called  upon  and 
<5ompelled  to  respond  to  a  third  party  for  the  expense  of 
supporting  his  child,  he  must  resort  to  the  extremity  of  com- 
pelling the  child's  obedience.  If  such  is  the  law,  any  dis- 
obedient child  may  desert  his  father's  home,  accept  support 
from  another,  and  a  right  of  action  will  thereby  accrue  to 
such  other  against  the  father  for  the  child's  support.  The 
law  has  been  held  contrary  to  such  view,  as  I  understand  it, 
for  time  out  of  mind.  The  fact  that  the  person  furnishing 
the  support  away  from  the  parental  roof  is  the  mother  does 
not  change  the  rule,  but  the  moral  obligation  of  the  mother 
and  the  maternal  relation  to  the  child,  and  the  natural  de- 
sire for  his  society  rather  repel  than  support  an  implication 
of  implied  contract  relations. 


Cody  and  others,  Respondents,  vs.  Cody,  Appellant 

January  18— February  8, 1898, 

Jurisdiction:  Dodge  county  court:  Trusts:  Parties:  Fraud:  Collateral 
attack:  Holding  court  in  place  other  than  county  seat. 

1.  By  the  judgment  in  a  divorce  action  title  to  the  real  estate  of  the 
husband  was  vested  in  a  guardian  ad  litem  charged  with  a  trust 
duty  or  power  in  trust  for  the  husband,  to  bo  executed  as  directed 
by  the  county  court  of  Dodge  county.    By  sec.  2465,  R.  S.  1878,  as 
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amended  by  sec.  1,  ch.  81,  Laws  of  1879,  that  court  is  given  powers 
and  jurisdiction  in  all  civil  actions  and  proceedings  (with  certain 
exceptions  not  necessary  to  be  considered)  concurrent  with  and 
equal  to  the  jurisdiction  of  the  circuit  court  Held,  that  as  a  court 
of  general  equity  Jurisdiction  the  county  court  of  Dodge  county 
had  jurisdiction,  not  limited  by  county  lines,  over  the  execution 
of  the  trust. 

2.  Neither  the  children  of  the  cestui  qiie  trust  nor  the  divorced  wife, 
who  had  been  awarded  a  sum  of  money  as  permanent  alimony  and 
in  lieu  of  dower,  had  any  interest  in  the  property  which  gave 
them  a  legal  right  to  notice  of  the  proceedings  to  have  the  trust 
executed. 

8.  Fraud  in  the  procurement  of  a  judgment  does  not  aflfect  the  juris- 
diction of  the  court  rendering  it,  so  as  to  render  the  judgment 
open  to  collateral  attack. 

i.  Under  sea  2471,  R  S.  1878  (providing  that  the  county  judge  may 
ad  jouf  n  any  term  of  the  court  to  his  office,  or  to  some  other  place* 
when  the  court  cannot  bo  conveniently  held  at  the  courthouse  on 
account  of  the  sitting  of  the  circuit  court,  "or  for  any  other  cause  "), 
the  county  judge  of  Dodge  county  had  ample  discretionary  power 
to  hold  court  at  his  office  in  a  city  other  than  the  county  seat  for 
the  purpose  of  hearing  an  order  to  show  caase  in  a  proceeding  to 
execute  a  trust,  made  returnable  at  a  special  term  of  court  to  be 
held  at  that  place. 

Appeal  from  an  order  of  the  circuit  court  for  Jefferson 
county :  John  E.  Bennett,  Circuit  Judge.    lieversed. 

This  is  an  appeal  from  an  order  of  the  circuit  court  for 
Jefferson  county  overruling  a  demurrer  to  the  complaint. 
The  object  of  the  action  is  to  set  aside  as  fraudulent  and 
void  a  certain  deed  of  all  of  Dr.  James  Cody's  real  estate, 
made  January  28,  18S8,  to  the  defendant,  W.  G.  Uody^  his 
son,  and  a  mortgage  thereon  for  $20,000  made  by  the  de- 
fendant to  one  Frank  B.  Tuttle,  and  also  to  have  the  title  of 
the  property  adjudged  to  be  in  the  plaintiffs  and  defendant 
jointly.  The  plaintiffs  are  three  of  the  children  and  heirs 
at  law  of  Dr.  Cody,  and  the  administrator  of  his  estate,  and 
the  defendant  is  his  only  other  child  and  heir  at  law. 

The  complaint  shows  that  on  August  4, 1872,  Dr.  Cody's 
family  consisted  of  himself,  his  wife,  one  daughter,  Adaline 
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Cody  (now  Adaline  SalicTc^  one  of  the  plaintiflfs),  and  one 
son,  William  G.  Cody^  the  defendant;  that  the  wife  died  on 
the  last-named  day,  and  that  Dr.  Cody  married  Theresa 
Kelly  January  28,  1880^  he  being  then  sixty  years  of  age, 
and  owning  real  and  personal  property  worth  $20,000;  that 
by  said  second  marriage  he  had  two  children,  Edward  and 
James  A,  Cody^  who  are  plaintiffs  in  this  action  and  appear 
by  their  guardian  ad  litem.  The  complaint  further  charges 
that  the  defendant,  FT.  G.  Cody^  immediately  after  the  second 
marriage  of  his  father,formed  a  plan  to  fraudulently  secure 
for  himself  all  of  his  father's  property,  and  for  that  purpose 
he  deliberately  attempted  to  alienate  the  affections  of  his 
father  from  his  second  wife.  Then  follow  numerous  alle- 
gations showing  the  progress  of  the  defendant's  efforts  in 
this  direction,  which  it  is  unnecessary  to  set  forth. 

It  is  suflBcient  to  say  that  the  complaint  charges:  That 
the  defendant  finally  succeeded  in  his  attempts,  and  alien- 
ated the  affections  of  his  father  from  his  second  wife,  and 
also  succeeded  in  obtaining  from  his  father,  by  undue  influ- 
ence and  fraud,  a  deed  of  the  farm  in  Dodge  county,  which 
is  the  real  estate  in  litigation,  on  the  27th  of  September, 
1886;  his  father  being  at  that  time  mentally  incompetent 
to  transact  business  and  in  fact  insane.  That  in  April,  1887, 
Mrs.  Cody  commenced  an  action  for  divorce  in  the  circuit 
court  for  Jefferson  county,  in  which  she  joined  W,  G.  Cody 
as  a  co-defendant  and  sought  to  set  aside  the  conveyance  of . 
said  farm.  That  the  venue  of  said  action  was  changed  to 
Dane  county,  and  thereafter  A.  L.  Sanborn,  Esq.,  was  ap- 
pointed guardian  ad  litem  of  Dr.  Cody  in  said  action.  That 
in  November,  1887,  this  action  was  settled  by  stipulation, 
and  a  judgment  entered  granting  Mrs.  Cody  an  absolute 
divorce,  together  with  the  custody  of  the  two  minor  chil- 
dren and  $4,000  permanent  alimony.  That  the  judgment 
also  provided  that  Mrs.  Cody,  W,  G.  Cody^  and  Dr.  Cody 
execute  a  conveyance  of  said  real  estate  to  Mr.  Sanborn, 
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who  should  thereupon  execute  a  deed  of  the  same,  in  trust 
for  Dr.  Cody,  to  such  person  as  the  Dodge  county  court 
should  designate,  provided  such  court  should  deem  it  neces- 
sary to  provide  a  trustee,  with  all  such  declarations  of  trust 
as  said  county  court  should  determine.  That  thereafter  Mrs. 
Cody,  Dr.  Cody,  and  W.  Q.  Cody  executed  a  deed  of  said 
property  to  Mr.  Sanborn.  That  in  the  month  of  December, 
1887,  the  defendant  and  F.  B.  Tuttle,  his  attorney,  falsely 
and  fraudulently  represented  io  Mr.  Sanborn  that  Dr.  Cody 
had  been  restored  to  sanity,  and  was  a  resident  of  Dodge 
county,  and  desired  proceedings  to  be  taken  in  said  Dodge 
county  court  to  carry  out  the  trust  imposed  upon  him  in 
the  divorce  action,  and  that  thereupon  Mr.  Sanborn  made  a 
petition  to  said  Dodge  county  court,  applying  for  the  ap- 
pointraent  of  a  trustee  for  the  doctor,  if  necessary,  and  that 
he  (Sanborn)  be  directed  to  convey  to  such  trustee,  or  to 
such  other  person  as  the  court  should  determine,  for  the 
benefit  of  said  James  Cody.  That  the  defendant  and  said 
Tuttle  fraudulently  procured  an  order  to  show  cause  upon 
such  petition  from  the  county  court  of  Dodge  county,  re- 
turnable at  a  special  term  of  said  court  to  be  held  at  the 
county  judge's  office  at  Beaver  Dam,  December  27,  1887, 
and  that  said  order  to  show  cause  was  served  upon  Dr.  Cody, 
and  servica  thereof  admitted  by  him,  although  he  was  at  the 
time  insane.  That  by  fraud  and  imposition  the  defendant 
.  and  said  Tuttle  unlawfully  procured  from  said  county  court 
on  December  27,  1887,  an  order  whereby  Mr.  Sanborn  was 
directed  to  deed  to  the  doctor  all  said  real  estate,  and  the 
doctor  was  directed  to  deed  the  same  to  the  defendant,  and 
the  defendant  was  directed  to  execute  to  Tuttle  a  bond  and 
mortgage  in  the  penal  sum  of  $20,000  for  the  doctor's  sup- 
port during  the  doctor's  life,  and  Mr.  Sanborn  was  further 
directed  to  deliver  to  the  doctor  all  personal  property  in  his 
hands  as  guardian  ad  litem.  That  the  defendant  and  Tuttle 
procured  said  order  to  be  made  by  said  county  court  by 
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falsely  and  fraudulently  representing  that  the  doctor  was 
fully  competent  to  receive  and  hold  said  property,  and  that 
he  opposed  the  conveyance  to  a  trustee,  and  by  presenting 
to  said  court  false  affidavits  as  to  the  doctor's  condition, 
when  in  fact  the  doctor  was  insane.  That  no  notice  of  said 
proceeding  was  ever  given  to  either  of  the  plaintiffs  in  any 
way.  That  said  deed  and  the  bond  and  mortgage  were  all 
executed  according  to  said  order,  and  that  on  May  13, 1893, 
the  defendant  fraudulently  procured  from  said  Tuttle  the 
satisfaction  of  said  mortgage,  and  recorded  the  same.  That 
Dr.  Cody  died  intestate  in  October,  1894,  being  then  an  in- 
mate of  the  Northern  Hospital  for  the  Insane.  That  the 
plaintiffs  had  no  knowledge  or  notice  of  the  two  deeds  or 
mortgage  until  within  a  year  of  the  commencement  of  this 
action,  nor  did  they  discover  the  facts  constituting  the  fraud 
until  within  said  year. 

The  relief  demanded  is  that  the  doctor's  deed  of  Janu- 
ary 28,  1888,  to  the  defendant,  and  the  mortgage  from  the 
defendant  to  Tuttle  of  the  same,  be  declared  null  and  void, 
and  that  the  title  be  adjudged  to  have  been  in  the  doctor  at 
the  time  of  his  death,  and  to  be  now  in  his  four  children  and 
heirs  at  law,  and  that  the  defendant  account  for  the  rents, 
issues,  and  profits  of  said  real  estate. 

For  the  appellant  there  was  a  brief  by  Spooner^  Sanlorn 
cfe  Sjpooner^  attorneys,  and  a  supplemental  brief  signed  also 
by  Burr  W.  Jonea^  of  counsel,  and  the  cause  was  argued 
orally  by  Mr.  A.  Z.  Sanborn  and  Mr,  Jwiea. 

For  the  respondents  there  was  a  brief  by  Geo.  W.  cfe  -ff".  S. 
Bird^  and  oral  argument  by  Geo.  W.  Bird. 

"WiNSLow,  J.  This  is  an  action  in  equity  brought  in  the 
circuit  court  for  Jefferson  county  to  set  aside  a  deed  and 
mortgage  of  certain  real  estate  which  had  been  made  in 
obedience  to  an  order  of  the  county  court  of  Dodge  county. 
It  is  not  attempted  in  this  action  to  set  aside  or  vacate  the 
Vol.  98— 29 
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order  itself,  but  to  annul  the  acts  done  in  pursuance  of  the 
order,  while  leaving  the  order  itself  unreversed  and  unre- 
voked by  any  direct  proceeding.  It  is,  within  all  the  author- 
ities,  a  collateral  attack  upon  the  order.  The  principles 
which  govern  a  collateral  attack  upon  an  order  or  judgment 
of  a  court  are  well  stated  by  Mr.  Van  Fleet  in  his  work  upon 
Collateral  Attack  at  section  16,  as  follows:  "In  order  to 
make  a  judgment  void  collaterally,  either  (1)  a  legal  organ- 
ization of  the  tribunal,  or  (2)  jurisdiction  over  the  subject" 
matter,  or  (3)  jurisdiction  over  the  person,  must  be  wanting, 
or  (4)  one  or  more  of  these  matters  must  have  been  lost  after 
it  once  existed."  We  understand  it  to  be  conceded  by  the 
counsel  for  the  plaintiffs  that  this  action  is  in  fact  a  collateral 
attack  upon  the  order  of  the  Dodge  courfty  court,  and  upon 
that  basis  he  argues,  with  his  usual  force  and  learning,  that 
there  was  a  lack  of  jurisdiction,  both  of  the  person  and  of 
the  subject  matter,  in  that  court  when  the  order  in  question 
was  made. 

The  Dodge  county  court  was  not  a  mere  probate  court 
when  this  order  was  made.  It  had  been  endowed  with  lim- 
ited civil  jurisdiction,  in  addition  to  the  ordinary  probate 
powers.  By  sec.  2465,  E.  S.  1878,  as  amended  by  sec.  l,ch. 
31,  Laws  of  1879,  it  was  given  powers  and  jurisdiction  in  all 
civil  actions  and  proceedings  in  law  and  equity  (with  certain 
exceptions  not  necessary  to  be  stated)  concurrent  with  and 
equal  to  the  jurisdiction  of  the  circuit  court,  when  the 
amount  in  controversy  does  not  exceed  $25,000.  The  gen- 
eral provisions  of  law  relating  to  circuit  courts,  and  to  civil 
actions  and  proceedings  therein,  are  applicable  to  said  county 
court.  R.  S.  1878,  sec.  2466.  Under  these  provisions  there 
can  be  no  doubt  that  within  the  prescribed  limits  the  county 
court  of  Dodge  county  possesses  concurrent  and  equal  juris- 
diction and  powers  over  civil  actions  and  proceedings,  with 
the  circuit  court.  Platto  v,  Deuster^  22  Wis.  482;  Geise  v. 
Greene,  49  Wis.  334;  Am.  Z.  &  T.  Co.  v.  Bond,  91  Wis.  204. 
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By  virtue  of  the  jadgment  in  the  divorce  action,  the  title 
to  the  real  estate  in  controversy  had  been  vested  in  Mr. 
Sanborn,  charged  with  a  trust  duty,  or  a  power  in  trust  (it 
is  immaterial  which),  to  be  executed  as  directed  by  the  county 
court  of  Dodge  county.  Now,  had  the  judgment  directed 
that  the  trust  or  power  should  be  executed  under  the  com- 
mand of  the  circuit  court  for  Dodge  county,  we  think  that 
no  contention  would  be  raised  as  to  the  jurisdiction  of  that 
court  to  act  in  the  matter  upon  proper  application.  The 
general  jurisdiction  of  the  circuit  courts  over  the  execution 
of  trusts  and  powers  of  all  classes  is  undeniable,  and  is  not 
limited  by  county  lines,  and  the  provision  that  this  trust  or 
power  should  be  performed  under  the  direction  of  the  cir- 
cuit court  of  a  certain  county  would  not  confer  jurisdiction 
upon  that  court,  but  simply  operate  as  a  command  to  the 
guardian  ad  litem  to  invoke  the  already  existing  power  and 
jurisdiction  of  the  designated  court  to  direct  his  action. 
Such  being  the  law  with  reference  to  the  circuit  court,  no 
reason  is  perceived  why  the  same  power  and  jurisdiction 
did  not  exist  in  the  county  court  of  Dodge  County,  there 
being  no  claim  that  the  property  in  question  exceeded  in 
value  the  legal  limit  of  jurisdiction  of  that  court.  These 
considerations  seem  to  settle  the  question  as  to  the  jurisdic- 
tion of  the  subject  matter. 

As  to  the  jurisdiction  of  the  person,  we  can  perceive  no 
serious  question.  All  the  persons  who  had  any  legal  inter- 
est in  the  matter  were  before  the  court  when  the  order  was 
made.  The  guardian  ad  litem  was  there,  moving  the  court 
to  act  as  it  was  his  clear  duty  to  do  under  the  divorce  judg- 
ment. The  deceased.  Dr.  Cody,  who  owned  the  beneficial 
interest  in  the  property  and  for  whose  benefit  alone  the 
entire  proceeding  was  devised,  was  duly  served  upon,  be- 
sides being  in  fact  represented  by  his  guardian  ad  litem  in 
the  divorce  action,  who  was  acting  in  his  interest.  The  di- 
vorced wife  had  no  interest  in,  or  lien  upon,  the  property* 
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She  had  been  awarded  $4,000,  as  permanent  alimony  and  in 
lieu  of  dower,  in  the  divorce  action.  The  children  had  no 
legal  interest,  as  probable  heirs  at  law,  prior  to  the  death  of 
their  father.  So  it  is  not  perceived  that  any  other  person 
or  persons  had  any  legal  right  to  notice  of  the  proceedings. 
The  principle  laid  down  in  the  cases  of  Mohr  v.  Porter^  51 
Wis.  487,  and  JUohr  v.  Manierrey  101  U.  S.  417,  is  applicable. 

As  to  the  numerous  allegations  charging  fraud  and  impo- 
sition on  the  part  of  William  O,  Cody^  both  upon  his  father, 
upon  Mr.  Sanborn,  and  upon  the  court,  it  is  very  plain  that 
none  of  them  can  afifect  the  question  of  jurisdiction.  A  judg- 
ment may  be  procured  by  the  grossest  fraud,  and  yet  be 
within  the  undoubted  jurisdiction  of  the  court  which  ren- 
ders it.  Upon  collateral  attack,  the  question  is  not  whether 
the  judgment  was  obtained  by  fraud,  but  whether  it  was 
rendered  without  jurisdiction. 

But  it  is  claimed  that  the  order  of  the  Dodge  county 
court  was  void  because  not  made  at  the  county  seat  of  the 
county,  but  at  the  chambers  of  the  judge  in  another  city. 
(R.  S.  1878,  sec.  2440.)  The  complaint  charges,  in  several 
places,  that  the  proceeding  was  before  the  "county  court  of 
Dodge  county,"  and  that  the  order  was  made  by  the  "  county 
court."  Having  charged  that  the  order  was  made  by  the 
court,  it  is  perhaps  doubtful  whether  this  question  is  open, 
because,  if  the  contention  is  well  founded,  then  the  act  was 
not  the  act  of  the  court  at  all.  But  the  statute  (R.  S.  1878, 
sec.  2471)  expressly  provides  that  the  county  judge  may  ad- 
journ any  term  of  the  court  to  his  office,  or  to  some  other 
suitable  place,  when  the  court  cannot  be  conveniently  held 
at  the  court  house  on  account  of  the  sitting  of  the  circuit 
court,  "or  for  any  other  cause."  This  certainly  gives  the 
county  judge  ample  discretionary  power  to  hold  court  at  his 
office,  as  was  done  here.  He  would  seem  to  be  the  sole 
judge  of  the  sufficiency  of  the  cause  for  doing  so. 

Our  conclusion  is  that  upon  this  complaint  the  order  of 
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the  county  court  cannot  be  collaterally  attacked,  and,  conse^ 
quently,  that  the  demurrer  should  have  been  sustained. 

It  is  due  to  Mr.  A.  L.  Sanborn,  who  is  a  highly-respected 
member  of  the  Dane  county  bar,  to  state  that  the  complaint 
does  not  in  any  way  charge  him  with  any  improper  action 
in  the  entire  proceeding. 

By  the  Court — Order  reversed,  and  action  remanded  with 
directions  to  sustain  the  demurrer. 


Teweles,  Appellant,  vs.  Lins  and  another.  Respondents. 

January  18 — February  8, 1898. 

Attachment.  (1)  Traverse  of  affidavit:  Assignee  for  benefit  of  creditors. 
{2)  Order:  Appeal:  Exceptions,  (3)  Dissolution  as  to  part  of  clainu 
(4)  Adjusting  cross  demands, 

1.  The  traverse  of  an  affidavit  for  attachment  by  both  the  debtor  and 

his  assignee  for  the  benefit  of  creditors,  is  held  sufficient. 

2.  The  determination  of  the  court  on  the  issue  raised  by  the  traverse 

of  an  affidavit  for  attachment  is  an  order,  and  may  be  reviewed 
on  a  direct  appeal  therefrom  without  any  exception  to  it  having 
been  taken. 

3.  An  attachment  issued  on  the  ground  that  defendant  had  fraudu- 

lently contracted  the  indebtedness  to  plaintiff,  may  be  sustained 
as  to  a  part  of  such  indebtedness  and  dissolved  as  to  the  remain* 
der. 

4.  Cross  demands  betweei}  the  parties  cannot  be  established  and  ad- 

justed on  the  trial  of  the  issue  raised  by  the  traverse  of  an  affidavit 
for  attachment. 

Appeal  from  an  order  of  the  circuit  court  for  Waukesha 
county :  Warham  Parks,  Circuit  Judge.    Affirmed. 

This  was  an  action  brought  by  the  plaintiff  for  the  recov- 
ery of  a  money  demand  against  the  defendant,  in  which  an 
attachment  was  issued  and  executed  against  the  defendant's 
property.    The  amount  of  the  debt  was  stated  in  the  affl- 
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davit  for  attachment  at  $1,800,  over  and  above  all  legal  set- 
offs, and  that  it  was  due  on  express  contract.  The  ground 
for  the  attachment  was  stated  to  be  that  the  plaintiff  had 
good  reason  to  believe,  and  verily  did  believe,  that  the  de- 
fendant, Lina^  was  about  fraudulently  to  convey  away,  sell, 
and  conceal  his  property,  with  intent  to  cheat  and  defraud 
bis  creditors,  and  that  the  defendant  fraudulently  contracted 
the  debt  upon  which  the  aflBdavit  was  founded,  intending 
then,  at  such  time,  to  cheat  and  defraud  the  plaintiff  thereof. 
The  defendant  made  a  general  assignment  for  the  benefit  of 
creditors  to  A.  J.  Frame^  and  the  defendant  and  his  said 
assignee  both  traversed  the  affidavit  for  the  attachment,  as 
to  the  grounds  alleged  therefor. 

The  issue  so  joined  was  duly  tried  before  the  court,  and  it 
was  found:  (1)  That  no  representations  of  solvency  wore 
made  by  the  defendant,  whereby  the  credit  for  the  sum  of 
$1,046.10  was  obtained  by  the  defendant  from  the  plaintiff. 
(2)  That  September  9, 1895,  the  defendant  obtained  from  the 
plaintiff  the  sum  of  $750,  upon  the  representation  that  he 
(the  defendant)  had  large  amounts  of  grain  in  his  warehouse 
at  Eagle,  "Wisconsin,  which  he  would  consign  to  the  plaintiff 
in  consideration  of  such  advance;  that  in  truth  and  in  fact 
he  had  no  such  amount  of  grain  in  such  warehouse  as  he  rep- 
resented to  the  plaintiff;  that  the  value  of  the  grain  so  had 
and  possessed  by  the  defendant  was  less  than  $300;  that 
the  representations  so  made  by  the  defendant  were  with  in- 
tent to  deceive  the  plaintiff,  and  that  the  plaintiff  believed 
in  and  trusted  in  the  representations  so  made,  by  reason 
whereof  he  advanced  to  the  defendant  $750.  (3)  That  the 
plaintiff  was  deceived  thereby.  (4)  That  the  defendant  had 
stored  in  the  possession  of  the  plaintiff  a  lot  of  wool,  upon 
which  the  plaintiff  had  advanced  moneys,  the  said  moneys 
being  a  part  and  parcel  of  said  sum  of  $1,046.10;  that  the 
net  product  of  said  wool  was  $548.03;  that  plaintiff  was  en- 
titled to  apply  said  sum  upon  the  payment  of  said  sum  of 
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$1,046.10.  (5)  That  after  the  levy  of  the  attachment,  and 
before  the  assignment  for  the  benefit  of  his  creditors  by  said 
J,  A,  lAnSy  he  shipped  and  consigned  to  the  plaintiff  a  car 
load  of  oats  and  a  car  of  barley,  which  were  sold  by  the 
plaintiff,  and  produced  the  net  sum  of  $239.84,  which  sum 
of  money  the  plaintiff  now  holds  and  possesses,  and  which 
should  be  applied  in  satisfaction  of  said  sum  of  $760.  (6)  That 
there  was  due  the  plaintiff  from  the  defendant,  at  the  time 
of  the  making  of  the  afSdavit  for  attachment  herein,  the  sum 
of  $1,796.10. 

The  court  found  as  conclusions  of  law:  (1)  That  the  alle- 
gations of  the  attachment  as  to  the  sum  of  $1,046.10  are  not 
proven.  (2)  That  the  allegations  of  the  aflldavit  for  attach- 
ment as  to  the  sum  of  $750  were  fully  proven,  and  that  the 
plaintiff  have  judgment  therefor,  together  with  his  costs  and 
-disbursements.  "Wherefore  it  is  ordered  that  said  attachment 
be,  and  the  same  is  hereby,  sustained,  in  the  sum  of  $750; 
that  there  should  be  credited  upon  said  sum  the  amount  of 
$239.84 ;  that  said  attachment  be  not  sustained  as  to  the  sum 
of  $1,046.10,  but  that  plaintiff  retain  and  apply  upon  said 
amount  the  sum  of  $548.03,  the  product  of  the  sale  of  the 
wool ;  and  that  the  plaintiff  recover  the  costs  of  the  attach- 
ment, taxed  and  allowed  at  $557.10. 

It  does  not  appear  that  there  was  any  trial  as  to  the  merits 
of  the  demand  upon  which  the  suit  was  brought.  At  the 
<;lose  of  the  testimony  the  court  made  the  order  hereinbe- 
fore set  forth,  sustaining  the  attachment  as  to  the  $750,  and 
dissolving  it  as  to  the  remaining  sum  of  $1,046.10;  the  de- 
fendant having  asked  "for  an  order  sustaining  the  attach- 
ment as  aforesaid,  which  motion  was  granted  in  part,  and 
denied  in  part,"  and  to  which  exception  was  taken.  The 
plaintiff  appealed  from  the  part  of  the  judgment  or  order  in 
-favor  of  the  defendant,  dismissing  the  attachment. 

Henry  TF.  Dunlop^  for  the  appellant. 

For  the  respondent  Frame  there  was  a  brief  by  Eyan  dk 
Mertoriy  and  oral  argument  by  li,  N,  Austin  and  E.  MerUm^ 
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PiNNEY,  J.  1.  Some  question  was  made  at  the  argument 
as  to  the  sufficiency  of  the  traverse  of  the  affidavit,  and  of 
the  right  of  the  defendant's  assignee  to  join  in  the  same, 
but  no  question  appears  to  have  been  made  in  that  respect 
in  the  court  below.  In  Eureka  Steam  Ileating  Co.  v.  Slate- 
man,  G7  Wis.  110,  it  was  held  that,  where  both  the  assignor 
and  his  assignee  for  the  benefit  of  creditors  appear  and 
traverse  the  affidavit  for  an  attachment  in  an  action  against 
the  former,  the  plaintiflf  is  in  no  way  prejudiced  by  the 
order  making  the  assignee  a  party  defendant  and  permit- 
ting him  to  traverse  the  affidavit.  The  traverse  must  there- 
fore be  held  sufficient.  The  defendant  had  a  right  to  traverse 
the  affidavit,  notwithstanding  he  had  made  an  assignment 
of  his  property  for  the  benefit  of  his  creditors.  ICeith  v. 
Armstrong,  65  Wis.  225.  But,  upon  the  traverse  of  an  affi- 
davit for  an  attachment,  neither  the  alleged  liability,  nor 
the  amount  thereof,  can  be  denied.  E.  S.  1878,  sec.  2745; 
Littlejohn  v.  Jacobs,  66  Wis.  600.  The  so-called  judgment, 
from  a  part  of  which  the  appeal  was  taken,  was  a  mere 
order,  and  subject  to  appeal  only  as  such.  E.  S.  1878,  sec. 
2746. 

2.  The  finding  upon  the  trial  of  the  traverse  was  confined 
to  the  cause  alleged  for  the  attachment,  namely,  whether 
the  indebtedness  of  the  defendant  to  the  plaintiff  was  fraud- 
ulently contracted ;  and  there  was  no  finding  as  to  the  alle- 
gation that  Lins,  the  defendant,  was  about  fraudulently  to 
convey  away,  sell,  and  conceal  his  property,  with  intent  to 
cheat  and  defraud  his  creditors.  The  case,  in  that  respect^ 
appears  to  have  wholly  failed.  The  bill  of  exceptions  does 
not  contain  sufficient  evidence  to  warrant  a  finding  in  sup- 
port of  such  cause. 

The  issue  in  respect  to  whether  the  debt  was  fraudulently 
contracted  extended  to  the  entire  indebtedness  of  $1,800- 
stated  in  the  affidavit.    We  perceive  no  reason  for  holding 
that  the  cause  for  attachment  in  such  case  is  not,  so  to  speak, 
divisible, —  that  it  may  be  proved  and  found  to  have  existeil 
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as  to  part  of  the  debt,  and  not  as  to  the  remainder,  as  in  the 
present  case.  The  court  sustained  the  attachment  as  to  the 
sum  of  $750,  and  ordered  that  it  be  not  sustained  as  to  the 
sum  of  $1,046.10;  finding  that  the  allegations  of  the  attach- 
ment as  to  the  sum  of  $1,046.10  were  not  proven,  but  were 
fully  proven  as  to  the  said  sura  of  $750. 

The  finding  embraces  cross  demands  between  the  parties, 
but  there  is  no  finding  as  to  the  amount  due  to  the  plaintiflf 
upon  the  cause  of  action  upon  which  he  sued,  nor  was  any 
judgment  given  on  that  question.  It  was  not  within  the 
scope  of  the  issue  under  the  traverse  to  establish  or  adjust 
the  cross  demands  mentioned  in  the  finding.  These  ques- 
tions could  only  properly  be  investigated  and  determined 
upon  the  trial  of  the  issue  as  to  the  merits  in  respect  to  the 
plaintilFs  cause  of  action. 

3.  The  evidence  fully  sustains  the  allegation  of  the  affi- 
davit that  the  plaintiff's  debt,  as  to  the  sum  of  $750,  was 
fraudulently  contracted.  The  objective  point  of  the  plaint- 
iff's appeal  appears  to  be  that  part  of  the  order  made  in 
favor  of  the  defendant  dismissing  the  attachment  as  to  the 
$1,046,101  The  finding,  as  well  as  the  evidence  given  at  the 
trial,  is  decisive  to  show  that  as  to  said  sum  of  $1,046.10 
the  attachment  should  not  have  been  sustained;  and  to  that 
extent  it  was  properly  dismissed,  although  rightly  sustained 
as  to  the  sum  of  $750.  The  portion  of  the  order  appealed 
from  by  the  plaintiflf  must  be  affirmed,  and,  as  it  is  an  appeal 
from  a  niere  order,  no  exception  to  the  order  for  that  pur- 
pose was  necessary.  Williams  v,  IlolmeSy  7  Wis.  168;  Tuhbs 
V.  DoU,  15  Wis.  640;  Dxinhar  v.  Rollinshead,  10  Wis.  505; 
Z.  A.  Shahnan  <&  Co.  v.  Koch,  03  Wis.  598;  K.  S.  1878,  sec. 
3069,  subd.  3. 

By  the  Court, —  The  part  of  the  order  of  the  circuit  court 
appealed  from  is  affirmed. 
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<jordon  and  others.  Respondents,  vs.  Haeley,  Garnishee, 

Appellant. 

January  19  —  February  8, 1898, 

Voluntary  assignment:  Preferences:  Fraud, 

Under  sec.  169da,  S.  &  B,  Ann.  Stats,  (providing  that  all  assignments 
for  the  benefit  of  creditors  which  give  preferences,  except  for 
wages  of  laborers,  servants,  and  employees,  earned  within  six 
months  prior  thereto.  shaH  be  void),  a  manifest  purpose  on  the  part 
of  an  assignor,  in  giving  preferences  to  his  daughter  and  minor 
son,  to  bestow  upon  them  a  bounty  in  excess  of  the  wages  earned  • 
by  them  within  Six  months  prior  to  the  assignment,  or  at  all,  ren- 
ders the  assignment  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
<5ounty:  Wakham  Parks,  Circuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  Burke  (&  Baboocky 
and  oral  argument  by  Michael  E,  Burke. 

O.  F,  Martin^  for  the  respondents. 

•  Cassoday,  C.  J.  It  appears  from  the  record  that  Decem- 
ber 9,  1895,  one  Max  Koth  made  a  voluntary  assignment  for 
the  benefit  of  his  creditors  to  the  defendant  Harley;  that  in 
and  by  such  assignment  the  assignee  was  required  to  first 
pay  all  and  singular  the  debts  and  demands  set  forth  and 
enumerated  in  a  schedule  thereunto  annexed,  marked  "  Sched- 
ule C,"  the  same  being  wages  due  to  laborers,  servants,  and 
employees  of  the  assignor,  Max  Eoth,  earned  within  six 
months  prior  to  the  date  thereof,  and  after  the  payment  in 
full  of  all  the  debts  designated  in  Schedule  C,  in  the  man- 
ner so  directed,  then,  by  and  with  the  residue  and  remainder 
of  the  net  proceeds  of  the  estate,  to  pay  all  other  indebted- 
ness of  the  assignor  pro  rata  and  without  preferences;  that 
Schedule  C,  so  referred  to  in  the  assignment,  gave  as  "Class 
No.  1  —  Minnie  Eoth,  for  work,  labor,  and  services  as  a 
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clerk,  six  months,  at  $15  per  week,  for  twenty-seven  weeks, 
$405;  Julius  Roth,  for  work,  labor,  and  services  as  a  clerk, 
for  six  months,  at  $12  per  week,  for  twenty-seven  weeks, 
S324; "  that  Barley  thereupon  qualified  as  required  by  law, 
and  entered  upon  the  discharge  of  his  duties  as  such  assignee; 
that  December  31,  1895,  the  plaintiflFs  commenced  an  action 
upon  an  account  in  the  circuit  court  against  Max  Roth  to 
recover  $220,  and  at  the  same  time  garnished  the  defend- 
ant Ha/rley;  that  Harley^  as  such  garnishee,  answered,  de- 
nying all  liability,  and  justified  under  the  assignment;  that 
the  plaintiffs  elected  to  take  issue  with  such  answer,  which 
was  in  due  form;  that  February  11,  1896,  the  plaintiffs  re- 
covered judgment  in  the  principal  action  against  Max  Roth 
for  $247.69;  that  subsequently  such  issue  in  the  garnishee 
action  was  tried  by  the  court. 

At  the  close  of  the  trial  the  court  found,  in  effect,  as  mat- 
ters of  fact  in  addition  to  the  facts  stated,  that  in  and  bv 
the  assignment  and  Schedule  C  thereto  attached  Max  Roth 
attempted  to  prefer  his  daughter  Minnie  Roth  and  minor 
son  Julius  Roth  as  preferred  creditors,  for  labor  performed 
by  them;  that  in  and  by  such  pretended  preferences  more 
than  six  months'  time  was  included  in  the  amount  which  the 
assignee  was  directed  to  pay  to  each  of  said  children;  that 
during  the  entire  time  Max  Roth  owned  the  stock  of  goods, 
etc.,  delivered  to  Harley^ — which  was  about  six  months, — 
the  average  sales  per  day  were  not  much,  if  any,  in  excess 
of  five  dollars;  that  the  services  of  the  son  and  daughter 
were  not  worth  to  exceed  one  half  the  amount  so  preferred 
to  them;  that  the  sums  so  preferred  and  directed  to  be  paid 
by  the  assignee  were  greatly  in  excess,  and,  in  fact,  double, 
the  amount  due  them;  that  at  the  time  of  the  service  of  the 
garnishee  summons  said  Hurley  was  indebted  to,  or  had  in 
his  possession  and  under  his  control  personal  property,  effects, 
and  accounts  belonging  to,  Max  Roth,  with  no  lien  or  inter- 
est therein,  to  the  amount  of  $1,058.36  in  cash,  and  accounts 
of  a  nominal  amount. 
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As  conclnsions  of  law  the  court  found,  in  effect,  that  iTar- 
Z^y  was  liable  as  garnishee  to  the  plaintiffs  in  the  sum  of 
$247.69;  that  the  plaintiffs  were  entitled  to  have  said  judg- 
ment paid;  that  the  pretended  assignment  was  fraudtulent 
and  void  as  to  the  plaintiffs;  and  judgment  was  therein  or- 
dered in  favor  of  the  plaintiffs  accordingly. 

From  the  judgment  so  entered  the  garnishee  appeals. 

The  statute  provides,  in  effect,  that  any  and  all  assign- 
ments which  contain  or  give  any  preference  to  one  creditor 
over  another  creditor,  except  for  the  wages  of  laborers,  serv- 
ants, and  employees  earned  within  six  months  prior  thereto, 
shall  be  void.  Sec.  1693a,  S.  &  B.  Ann.  Stats.  That  statute 
was  considered  in  Coulee  Lumber  Co.  v.  Ripon  L.  cfe  Mfg,  Co.  . 
66.Wis.  481.  It  was  there  held  that "  a  mere  mistake  in  giv- 
ing preference  to  the  whole  claim  of  a  creditor,  when  apart 
only  might  lawfully  be  preferred,  will  not  invalidate  an  as- 
signment." A  father  may,  it  is  true,  emancipate  his  minor 
son,  and  relinquish  all  right  to  his  subsequent  earnings. 
Monaghan  v.  School  Diet.  38  Wis.  100.  So  a  father  may, 
undoubtedly,  employ  his  adult  children;  and,  in  making  an 
assignment  for  the  benefit  of  creditors,  may,  within  the  lim- 
its of  the  statute  cited,  prefer  them  and  other  employees  for 
his  indebtedness  to  them  for  such  services,  earned  within  six 
months  prior  to  making  the  assignment.  But  this  exception 
in  the  statute  cannot  be  lawfully  used  as  a  cover  to  prefer 
such  servants  for  grossly  extravagant  wages,  nor  for  wages 
earned  more  than  six  months  prior  to  the  making  of  the 
assignment. 

According  to  the  findings  of  the  trial  court,  there  was 
a  manifest  purpose,  in  giving  the  preferences,  to  bestow  a 
bounty  on  the  assignor's  children  in  excess  of  their  wages 
earned  within  six  months, —  or  earned  at  all.  Such  findings 
appear  to  be  supported  by  the  evidence;  certainly  we  would 
not  be  justified  in  disturbing  them  upon  this  appeal.  Upon 
such  state  of  facts,  the  statute  declares  that  the  assignment 
shall  be  void.    We  have  no  more  authority  to  extend  the  time 


Digitized  by 


Google 


Wis.]  JANUAKY  TEEM,  1898.  461 

Treloar  vs.  Osborne. 

mentioned  in  the  statute  one  week  than  we  have  to  extend 
it  one  month  or  one  year,  nor  have  we  any  authority  to  en- 
large such  right  of  preference  so  as  to  include  wages  not 
earned  at  all,  much  less  not  earned  within  the  period  desig- 
nated. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Treloak,  Administrator,  Appellant,  vs.  Osborne,  Respondent. 

January  19  ^February  8, 1898. 

Appeal:  Exceptions  to  findings. 

A  finding  of  the  trial  court  cannot  be  reviewed  on  appeal  unless  an 
exception  thereto  is  contained  in  the  bill  of  exceptions. 

Appeal  from  a  judgment  of  the  circuit  court  for  Iowa 
county :  Geo.  Clementson,  Circuit  judge.    Affirmed. 

For  the  appellant  there  was  a  brief  by  liyan  cfe  Mertoriy 
and  oral  argument  by  K  Merion. 

Aldro  Jenksy  for  the  respondent. 

PiNNEY,  J.  This  action  was  brought  to  enforce  a  liability 
against  the  defendant,  under  sec.  1773,  R.  S.  1878,  as  a  stock- 
holder in  a  corporation  which  had  transacted  business  with 
the  plaintiffs  intestate,  and  had  given  her  its  promissory  note 
for  $1,400,  before  one  half  of  its  capital  stock  had  been  sub- 
scribed, and  before  twenty  per  cent,  thereof  had  been  actu- 
ally paid  in,  as  prescribed  by  said  section.  The  answer  put 
in  issue  all  the  allegations  of  the  complaint,  and  there  was 
a  trial  before  the  court  without  a  jury.  The  court  found 
that  the  allegations  of  the  complaint  were  not  sustained  by 
the  proof,  and  that  the  defendant  was  entitled  to  judgment 
dismissing  the  plaintiff's  complaint,  with  costs.  Judgment 
was  perfected  accordingly,  from  which  the  plaintiff  appealed* 
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A  bill  of  exceptions  was  settled,  but  it  did  not  contain  any 
written  exception  to  the  finding  of  the  court.  Exceptions  to 
the  finding,  to  be  available  on  appeal,  must  be  inserted  in 
the  bill  of  exceptions.  R.  S.  1878,  sec.  2875 ;  Cramer  v.  Hana- 
ford^  53  Wis.  85.  Otherwise  the  sufficiency  of  the  evidence 
to  sustain  the  finding  cannot  be  inquired  into  on  appeal  from 
the  judgment.  Saukvllle  v.  Grafton^  68  Wis.  192.  In  the 
absence  of  such  exceptions,  the  only  question  for  considera- 
tion will  be  whether  the  pleadings  and  findings  warrant  and 
support  the  judgment.  Meadv,  Chippewa  Co.  41  Wis.  205; 
Wis,  River  Imp.  Co.  v.  Zyons^  30  Wis.  61 ;  Thomas  v.  Mitchelly 
27  Wis.  414.  In  the  absence  of  any  proper  exception  to  the 
finding,  its  correctness  cannot  be  reviewed  on  this  appeal, 
and  the  judgment  of  the  circuit  court  must  therefore  be  af- 
firmed. 

By  the  Court. —  It  is  so  ordered  accordingly. 


FisoHBB,  Respondent,  vs.  Schultz  and  another,  Appellants. 

January  19  — February  8, 1898, 
Fraudulent  conveyances:  Evidence:  Homestead:  Selection:  Waiver. , 

1.  Plaintiff  commenced  a  tort  action  against  the  owner  of  a  farm,  in 

which  she  recovered  judgment.  Before  the  action  was  brought 
to  trial  the  defendant  conveyed  the  farm  without  consideration  to 
bis  minor  son,  who  lived  with  him  on  the  farm,  by  a  deed  dated 
three  years  before  it  was  executed  and  acknowledged.  At  the 
same  time  the  son  executed  and  delivered  to  his  father  a  convey- 
ance of  the  premises,  in  form  a  warranty  deed,  but  in  fact  a  mort- 
gage to  secure  the  payment  of  a  note  for  $2,000.  A  finding  that 
the  conveyance  to  the  son  was  fraudulent  and  void  as  to  the 
plaintiff,  is  field  to  be  sustained  by  the  evidence. 

2.  In  an  action  to  set  aside  as  fraudulent  a  conveyance  of  land,  part 

of  which  was  a  homestead,  and  to  subject  the  land  to  the  lien  of 
plaintitrs  execution,  the  debtor  by  failing  to  make  selection  of  his 
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homestead  or  to  claim  any  specific  part  of  the  land  as  such  in  hi» 
answer,  waived  his  statutory  right  of  selection;  and  it  thereupon 
became  the  duty  of  the  court*  in  order  to  prevent  further  litigation* 
to  set  off  a  homestead  for  him. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county :  Wakham  Parks,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  set  aside  a  deed  of  a  farm  consisting 
of  seventy-three  acres,  made  by  William  F.  Schultz  to  his 
son,  Charles  B,  Schultz^  on  the  ground  that  the  same  was 
fraudulent  as  to  the  plaintiff. 

On  the  trial  it  appeared  that  in  September,  1893,  the 
plaintiff  commenced  an  action  of  tort  against  the  defendant 
W,  F.  Schvltz^  atfd  recovered  judgment  thereon  in  November, 
1894,  for  $1,000  damages,  and  costs,  and  that  execution  was 
issued  on  said  judgment,  and  returned  unsatisfied;  that  at 
the  time  of  the  commencement  of  said  action  W,  F,  Schultz 
owned  a  farm  of  seventy -three  acres  of  land  in  Dodge  county, 
and  had  owned  and  occupied  the  same  for  many  years;  that 
at  said  time  the  defendant  C.  R.  Schultz^  his  son,  who  was 
then  between  nineteen  and  twenty  years  of  age,  lived  with 
his  father  upon  said  land ;  that  on  the  10th  day  of  Novem- 
ber, 1893,  William  F.  Sclixcltz  executed  a  deed  of  all  said 
land  to  said  CJiarles  E,  Schultz^  which  deed  was  dated  No- 
vember 1,  1890,  but  was  acknowledged  and  executed  Novem- 
ber 10,  1893.  At  the  same  time  Charles  R,  Schultz  executed 
and  delivered  to  his  father  a  conveyance  of  the  same  prem- 
ises, which  was  in  form  a  warranty  deed,  but  was  in  fact 
given  to  secure  a  note  of  $2,000,  payable  ten -years  after 
November  1,  1890,  with  interest  at  five  per  cent,  thereon. 

The  circuit  court  found  that  the  deed  and  mortgage  were 
not  made  in  good  faith,  and  that  no  consideration  was  ever 
given  for  the  deed,  and  that  said  deed  and  mortgage  were 
made  with  intent  to  defraud  the  creditors  of  William  F. 
Schultz^  and  for  the  special  purpose  of  defeating  any  judg- 
ment which  the  plaintiff  might  obtain.     The  court  further 
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found  that  the  south  forty  acres  constituted  the  homestead 
of  William  F.  Schultz^  and  set  aside  the  transfer  of  all  that 
part  of  the  premises  not  included  in  the  homestead. 

From  this  judgment  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Malone  <&  BacJi- 
huher^  and  oral  argument  by  J.  E.  Malone. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Lewis  &  Lewis. 

WmsLow,  J.  Careful  perusal  of  the  evidence  satisfies  us 
that  the  findings  of  the  circuit  court  to  the  efifect  that  the 
deed  of  the  farm  made  by  the  father  to  his  son  was  fraudu- 
lent and  void  because  made  without  consideration  and  ifor 
the  purpose  of  defeating  the  plaintiff  in  the  collection  of 
any  judgment  which  he  might  obtain,  are  entirely  justified 
by  the  evidence.  This  being  so,  the  only  question  remain- 
ing is  as  to  the  homestead. 

The  farm  was  composed  of  seventy-three  acres  of  land, 
being  one  forty  and  the  north  thirty-three  acres  of  another 
forty  adjoining  it  on  the  south.  The  buildings  were  located 
upon  the  south  thirty-three  acres.  The  defendant  William 
testifies  that  in  November,  1890,  he  made  an  oral  arrangement 
with  his  son  to  deed  the  land  to  him  (his  son  being  then  six- 
teen years  of  age),  and  that  the  deed  made  in  November, 
1893,  was  simply  an  execution  of  this  parol  agreement;  that 
when  the  parol  agreement  was  made  he  {William)  stated 
that  the  east  forty  acres  —  that  is,  a  long  strip  of  land  off 
the  east  side  of  the  seventy -three  acres  —  was  his  homestead. 
There  was  never  anything  done  to  indicate  this  alleged  selec- 
tion in  any  way.  The  fact  is  that  the  east  strip  so  claimed 
comprises  the  most  valuable  part  of  the  land,  the  west  part 
being  low  and  swampy.  There  was  no  other  evidence  of 
selection  of  homestead  at  any  time.  The  story  is  improba- 
ble on  its  face,  because  there  was  nothing  to  call  for  a  selec- 
tion at  that  time,  and  the  trial  judge  evidently  disbelieved  this 
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testimony,  as  he  disbelieved  the  entire  testimony  with  regard 
to  the  supposed  parol  contract.  He  was  entirely  justified 
in  such  conclusion  by  the  evidence.  The  findingi,  in  effect, 
negative  the  alleged  selection. 

After  the  defendant  William  had  thus  conveyed  his  entire 
farm,  he  never  attempted  to  make  any  selection,  nor  in  his 
answer  did  he  claim  any  specific  forty  as  his  homestead.  In 
this  situation  it  was  plainly  the  duty  of  the  court  to  put  at 
rest  the  whole  matter  in  controversy  so  far  as  it  could  be 
done,  and  prevent  further  litigation.  The  purpose  of  the 
action  is  to  subject  the  land,  or  some  part  of  it,  to  the  levy 
of  the  plaintiff's  execution,  and  the  judgment  would  be 
plainly  imperfect  and  defective  if  it  decided  that  a  part  of 
the  land  was  subject  to  levy,  but  did  not  decide  which  part. 
The  claimant  of  the  homestead  having  failed  to  make  his 
selection  or  make  any  specific  claim  in  his  pleadings,  we 
think  it  became  the  duty  of  the  court  to  fix  the  homestead 
right,  on  the  ground  that  the  claimant  had  waived  his  stat- 
utory right  of  selection. 

By  the  Court —  Judgment  affirmed. 


Db  Mobeis,  Respondent,  vs.  Wilbdb  Lumber  Company,  imp., 

Appellant. 

January  lO^Febrtiary  8, 1898. 

Liens  upon  togs  and  lumber:  Upon  what  enforceable:  Undertaking  on 
attachment:  Bona  fide  purchaser;  Action,  at  law  or  equity  f  lime 
of  filing  claim, 

1.  In  an  action  in  the  circuit  court  to  enforce  a  statutory  lien  for  work 
on  logs,  timber,  and  lumber,  an  undertaking  on  attachment,  under 
sec  5,  ch.  139,  Laws  of  1891,  is  not  required,  unless  ordered  by  the 
circuit  court  or  judge  on  ten  days'  notice  of  the  application  there* 
for  to  the  person  who  sued  out  the  writ  of  attachment. 
Vol.98— 30 
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2.  A  person  holding  a  lienable  claim  under  the  laws  of  this  state,  for 
work  done  on  logs,  timber,  or  lumber,  may  enforce  collection  of 
the  entire  claim  out  of  any  part  of  the  property  subject  to  sucli 
lien. 

S,  Where  a  person,  without  notice,  actual  or  constructive,  of  the  exist- 
ence of  lienable  claims  on  logs,  timber,  or  lumber,  under  the  stat- 
utes of  this  state,  buys  such  property  in  the  regular  course  of 
trade,  pays  full  value  therefor,  transports  the  samt  at  considerable 
expense  for  freight  charges  from  the  place  of  manufacture,  and 
thereby  enhances  its  market  value,  he  is  not,  by  reason  of  the 
facts,  entitled  to  protection  as  a  bona  fide  purchaser  or  otherwise, 
against  the  lien  claim,  because  seca  1,  4  of  the  lien  law  of  1891 
provide  that  the  lien  claim  shall  take  precedence  of  all  claims^ 
liens,  or  incumbrances  created  on,  or  sales  made  of,  the  property, 
either  before  or  after  the  doing  of  the  lienable  work,  and  that  no 
purchase  of  the  property,  within  the  time  for  filing  the  lien  claim,, 
ahall  prejudice  the  rights  of  the  claimant 

4.  Actions  to  enforce  liens  for  labor  on  logs  and  timber  are  actions  at 

law. 

5.  Under  the  provisions  of  the  lien  law,  to  the  effect  that  for  work 

done  between  the  1st  day  of  November  and  the  1st  day  of  May  fol- 
lowing, or  commenced  on  a  day  prior  to  the  1st  day  of  November 
and  continued  without  interruption  to  a  day  between  the  1st  day 
of  November  and  the  1st  day  of  May  following,  the  lien  petition 
sh&U  be  filed  on  or  before  the  1st  day  of  June  next  thereafter,  and 
that  for  work  commenced  after  the  1st  day  of  May  and  terminated 
before  the  1st  day  of  November  following,  the  lien  petition  shall 
be  filed  within  thirty  days  after  the  doing  of  the  last  work,  the 
filing  of  a  lien  petition  on  the  3d  day  of  April  for  work  done 
partly  between  the  1st  day  of  May  and  the  1st  day  of  November 
preceding,  and  partly  thereafter,  the  whole  work  not  being  contin- 
uous from  first  to  last,  is  too  late  to  preserve  the  lien  for  work 
done  prior  to  such  1st  day  of  November. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county :  James  J.  Dick,  Circuit  Judge.     Reversed, 

Action  to  enforce  lien  claims  for  labor  performed  in  man- 
ufacturing logs  into  lumber  and  shingles  and  other  products; 
it  was  commenced  against  S.  M.  Ilolmes,  the  employer,  and 
a  writ  of  attachment  was  duly  issued,  under  which,  without 
any  undertaking  having  been  given  as  required  in  ordinary 
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attachment  proceedings  for  the  collection  of  debts,  a  quan- 
tity of  shingles  which  had  been  sold  to  the  Wilbur  Lumlev 
Com/pany  and  paid  for  by  such  company,  without  any  no- 
tice, actual  or  constructive,  of  any  lien  claims  thereon,  was 
seized  by  the  sherifif  and  held  to  satisfy  plaintiffs  claim. 
Such  proceedings  were  thereafter  duly  had  in  the  action 
that  the  lumber  company  was  made  a  defendant  under 
the  statute,  and  answered,  taking  issue  on  the  allegations 
entitling  plaintiff  to  a  lien  judgment  upon  the  property  at- 
tached. The  defendant  lumber  company  also  moved  the 
court  to  vacate  the  attachment  because  no  undertaking  was 
given.  The  motion  was  denied,  and  the  issues  raised  by  the 
answer  were  tried  by  the  court  without  objection,  resulting 
in  findings  of  fact  to  the  effect  that: 

(1)  At  Ogema,  in  Price  county,  Wisconsin,  between  Jan- 
uary 7,  180G,  and  March  30,  189G,  under  contract  wnth  the 
defendant  Holmes,  plaintiff  performed  seventy  days'  work 
as  a  teamster  and  cook,  and  his  wife  the  same  number  of 
days'  work  as  a  cook,  in  converting  logs  and  timber  into 
shingles  and  other  manufactured  products,  at  the  agreed 
price  of  $1.54  per  day,  and  the  amount  due  and  unpaid 
therefor  is  $63.65. 

(2)  At  the  same  place,  between  February  5, 1895,  and 
March  27,  1896,  Joe  Breo  performed  171^  days'  work  for 
the  defendant  Holmes  at  her  request,  in  manufacturing  logs 
and  timber  into  shingles  and  other  products,  at  the  agreed 
price  of  $2  per  day,  and  the  amount  due  and  unpaid  for 
such  work  is  $295.26. 

(3)  At  the  same  place  and  in  the  same  manufacturing 
business,  between  September  23,  1895,  and -April  26,  1896, 
Charles  Ek  performed  106f  days'  labor  for  the  defendant 
Holmes  at  her  request,  and  at  the  agreed  price  of  §16  per 
month  for  forty-one  and  one  fourth  days,  and  $18  per  month 
for  the  balance  of  the  time,  and  the  amount  due  and  unpaid 
for  such  work  is  $19.30. 
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(4)  At  the  same  place  and  in  the  same  manufacturing 
business,  between  October  27,  1895,  and  March  12,  1896, 
John  Hokenson  performed  seven  days'  work  and  packed 
1,691|^  thousand  shingles  for  the  defendant  Holmes  at  her 
request,  for  which,  at  the  agreed  price,  there  is  due  and  un- 
paid $61.87. 

(5)  The  last  work  in  each  of  the  cases  mentioned  was  as 
follows:  Plaintiff,  March  30,  1896;  John  Breo  and  Charles 
Ek,  March  27, 1896;  John  Hokenson,  March  12, 1896.  Breo, 
Ek,  and  Hokenson  duly  assigned  their  claims  to  the  plaintiff 
for  collection,  and  thereafter,  on  the  3d  day  of  April,  1896, 
plaintiff  filed,  in  the  office  of  the  clerk  of  the  circuit  court 
for  Waukesha  county,  "Wisconsin,  a  claim  for  a  lien  upon 
the  shingles  which  were  thereafter  attached  in  this  action 
for  the  amount  due  on  the  several  labor  claims  mentioned, 
which  petition  was  verified  and  contained  a  statement  of 
facts  as  required  by  law,  and  that  plaintiff  claimed  a  lien 
upon  the  property  described  therein  under  the  laws  of  this 
state  on  the  subject. 

(6)  In  the  manufacturing  operations  at  the  mill,  the  logs, 
after  being  delivered  on  the  mill  floor,  were  converted  into 
various  products  as  seemed  best  by  the  workmen.  The 
shingles  were  divided  into  three  grades,  part  marked  "  B.  M. 
Holmes,  Ogema,  Wis.,"  part  "  E.  E.  Graham,  Ogema,  Wis.," 
and  part  "  Extra  No.  1." 

(7)  The  defendant  lumber  company,  by  contract  made 
July  1, 1895,  purchased  all  of  the  two  grades  first  mentioned 
that  might  be  manufactured  during  the  season  of  1895  and 
1806,  to  be  paid  for  as  shipped.  All  such  shingles  were, 
prior  to  April  1, 1896,  shipped  to  the  company  at  Waukesha, 
Wisconsin.  Neither  plaintiff  nor  his  assignors  knew  of  such 
contract  of  purchase,  but  did  know  that  the  shingles  were 
shipped  out  of  the  mill  yard  about  as  manufactured.  All 
the  manufactured  product  left  at  the  mill  was  attached  oa 
lien  claims  prior  to  the  filing  of  plaintiff's  petition. 
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(8)  The  shingles  shipped  to  the  lumber  company  were  piled 
in  their  yard  at  Waukesha,  and  there  levied  upon  under  the 
writ  of  attachment  in  this  action,  the  value  thereof  being 
$560.12,  which  value  included  freight  charges  paid  by  the 
company,  to  the  amouut  of  $147.29.  Such  freight  charges 
were  paid  without  any  notice  on  the  part  of  the  company, 
actual  or  constructive,  of  any  lienable  claims  upon  the  prop- 
erty. 

(9)  Each  of  the  persons  mentioned,  who  performed  serv- 
ices in  manufacturing  the  shingles,  received  pay  from  the 
defendant  Holmes  to  an  amount  in  excess  of  such  person's 
labor  upon  the  shingles  involved  in  this  action. 

On  such  findings  of  fact  the  court  concluded: 

1.  The  amount  due  upon  the  several  labor  claims  men- 
tioned in  the  complaint  is  $440.08,  with  interest  thereon 
from  April  1,  1896,  for  which  sum,  with  the  costs  and  dis- 
bursements of  this  action,  to  be  taxed  according  to  law, 
plaintiff  is  entitled  to  a  lien  upon  the  shingles  described  in 
the  complaint  and  attached  in  the  action,  situated  in  the  yard 
of  the  defendant  lumber  company  at  Waukesha,  Wisconsin. 

2.  Piaintiflf  is  entitled  to  have  the  said  shingles  sold  to 
satisfy  the  amount  due  and  the  costs,  as  aforesaid,  unless  the 
defendant  lumber  company  shall,  within  thirty  days  after 
notice  of  the  entry  of  the  judgment,  pay  into  court  for  the 
benefit  of  the  plaintiff  the  sum  of  $560.12,  being  the  value 
of  the  shingles.  For  any  deficiency  in  the  satisfaction  of 
the  plaintiff's  claim  and  costs,  after  applying  thereon  the 
proceeds  of  the  shingles,  a  judgment  is  to  be  rendered  against 
the  defendant  Holmes. 

Judgment  was  thereafter  entered  in  accordance  with  the 
findings,  and  with  provisions  in  regard  to  its  enforcement 
and  the  entry  of  a  judgment  for  a  deficiency;  it  provided 
substantially  the  same  as  in  case  of  a  judgment  in  an  action 
for  the  enforcement  of  a  mechanic's  or  material  man's  lien 
under  the  statutes  on  that  subject. 
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The  defendant  lumber  company  appealed  from  the  judg- 
ment. 

For  the  appellant  there  was  a  brief  by  Ryan  cfe  Merion^ 
and  oral  argument  by  E,  Merion. 

For  the  respondent  there  was  a  brief  by  George  H,  Single- 
ton^ attorney,  and  Cate^  Sanborn^  Lamoreux  dk  Parky  of 
counsel,  and  oral  argument  by  B,  B.  Park. 

Marshall,  J.  Sec.  5,  ch.  139,  Laws  of  1891,  being  that 
part  of  the  lien  law  under  which  this  action  was  brought 
affecting  the  remedy  by  attachment,  is  sec.  3333,  R.  S.  187S, 
as  it  has  come  down  from  such  revision  through  various  re- 
enactments  with  slight  changes.  The  original  punctuation 
of  the  section  has  been  so  changed  that  with  the  introduc- 
tion by  amendment  of  the  words  "by  any  circuit  court  or 
judge  thereof,"  where  hereafter  indicated,  the  real  intention 
in  respect  to  the  necessit}^  for  an  undertaking  on  attachment 
in  actions  in  the  circuit  court  has  been  somewhat  obscured. 
Restoring  the  punctuation  where  needed,  that  part  of  the 
section  in  controversy  now  stands  as  follows:  "  If o  under- 
taking upon  such  attachment,  or  security  for  costs  in  actions 
hereunder  before  justices  of  the  peace,  need  be  given,  unless 
upon  application  of  some  defendant  in  the  action,  showing 
by  affidavit  that  he  has  a  good  and  valid  defense  to  the 
plaintiff's  claim,  and  to  how  much  thereof,  and  if  it  be  oniy 
to  a  part  of  such  claim,  unless  the  residue  be  paid  to  the 
plaintiff  at  the  time  of  the  application,  which  payment,  if 
made,  shall  not  affect  the  jurisdiction  of  the  court;  and  no 
order  shall  be  made  hy  any  circuit  court  or  judge  thereof^ 
requiring  the  giving  of  such  undertaking  or  security  for 
costs,  except  upon  ten  days'  notice  thereof  to  the  plaintiff." 
The  meaning  of  the  section,  by  thus  restoring  the  punctua- 
tion, becomes  very  plain.  The  words  "  no  undertaking  upon 
such  attachment"  plainly  refer  to  actions  in  the  circuit 
court.    As  the  section  originally  stood,  ten  days'  notice  was 
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required  of  an  applicant  for  an  undertaking  in  the  circuit 
court  or  security  for  costs  in  justice's  or  municipal  court. 
The  change  confined  the  ten  days'  notice  to  actions  in  the 
•circuit  court,  and  probably  courts  having  the  same  jurisdic- 
tion and  practice  in  such  matters.  That  construction  agrees 
with  what  was  held  by  the  trial  court.  Therefore  the  order 
refusing  to  set  aside  th.e  attachment  cannot  be  disturbed. 

Only  a  small  part  of  the  labor  for  which  the  lien  was 
<ilaimed  was  performed  in  manufacturing  the  particular  prop- 
erty attached  in  the  action  and  against  which  the  lien  was 
filed.  It  was  contended  on  the  part  of  the  appellant  that 
the  attached  property  could  not  be  held  except  for  the  labor 
performed  by  plaintiflF  and  his  assignors  in  actually  produc- 
ing it  from  the  logs  and  timber  and  preparing  such  logs  and 
timber  for  the  mill.  If  the  statutes  giving  a  lien  for  labor 
on  logs  and  timber  were  so  strictly  construed  as  to  limit  the 
lien  upon  each  part  of  the  property  to  the  work  done  on 
such  part,  it  would  defeat  the  entire  scheme,  designed  to  pro- 
tect a  favored  class  of  laborers,  for  reasons  sufficient  to  sat- 
isfy the  legislature  of  its  wisdom^  No  such  construction 
was  intended,  as  is  abundantly  evidenced  by  the  history  of 
legislation  on  the  subject,  all  tending  in  the  one  direction  of 
securing,  so  far  as  practicable,  to  laborers  on  logs  and  timber 
security  against  any  probability  of  losing  their  wages.  This 
court  has  responded  to  the  manifest  legislative  intent  by 
constantly  applying  liberal  rules  of  construction  to  such  stat- 
utes. Jacuhcoh  v.  Ueioitt^  61  Wis.  96;  Kollock  v.  P archer^ 
52  Wis.  393;  Hogan  v.  Cushuig,  49  Wis.  169;  Winslow  v. 
JJrquJiavty  39  Wis.  260.  In  Jacaheck  v.  Heioitt,  supra,  it  was 
distinctly  held  that  a  person  entitled  to  a  lien  on  logs  or 
timber,  or  the  manufactured  product  therefrom,  may  enforce 
it  for  his  entire  lienable  claim  against  any  portion  of  the 
property.  That  is  decisive  of  the  question.  The  trial  court 
rightly  decided  that  the  fact  that  only  a  small  part  of  plaint- 
iflf's  claim  was  for  work  done  in  manufacturing  the  shingles 
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attached  in  this  action  did  not  affect  the  right  to  resort  to 
such  property  to  collect  the  entire  debt.  There  is  nothing  in 
Glover  v,  Hynea  Lumher  Co,  94  Wis.  457,  inconsistent  with 
the  foregoing.  There  the  evidence  was  to  the  effect  that  a 
part  of  the  labor  was  lienable  and  part  not,  and  there  was 
no  evidence  by  which  the  two  classes  of  work  could  be  sep- 
arated. The  subject  of  whether  the  entire  lienable  part 
could  be  enforced  against  a  portion  only  of  the  property 
upon  which  lienable  work  was  performed  was  not  involved, 
discussed,  or  decided. 

It  is  contended  that  the  action  is  equitable,  and  that  the 
court  should  have  protected  the  appellant  on  equitable  prin- 
ciples, at  least  to  the  extent  of  the  enhanced  value  of  the 
property  by  reason  of  the  transportation  of  it  from  Ogema 
to  Waukesha,  such  enhanced  price  being  measured  by  the 
amount  paid  for  transportation,  $147.29.  The  character  of 
the  action  was  entirely  misconceived,  both  by  the  court  and 
counsel,  as  clearly  appears  from  the  entire  proceedings  from 
the  commencement  of  the  trial;  it  is  not  an  equitable  action ; 
it  has  none  of  the  elements  of  an  equitable  action;  it  is  an 
action  at  law,  and  clearly  so,  and  has  heretofore  been  so  de- 
cided by  this  court.  O'Reilly  v.  M.  <&  JV.  H.  Co.  68  Wis. 
212.  The  action  may  be  commenced  in  justice's  court  or  cir- 
cuit court  according  to  the  amount  claimed;  judgment  goes 
against  the  party  personally  liable  absolutely  and  without 
waiting  for  any  sale  of  the  property,  against  which  it  is  ad- 
judged to  be  a  lien;  the  trial  is  by  jury  as  a  matter  of  right, 
unless  waived  by  the  parties;  and  the  judgment  under  the 
statute  must  be  enforced  by  an  execution  as  in  ordinary  civil 
actions;  and  the  execution  issues  in  the  ordinary  form,  ex- 
cept it  must  contain  a  special  command  to  satisfy  it  out  of 
the  property  upon  which  the  lien  is  adjudged.  Wright  v, 
Fohlsy  83  Wis.  560;  George  v.  Ev&rharty  57  Wis.  397,  and 
other  cases  of  the  same  character  do  not  refer  or  apply  to 
actions  to  enforce  liens  for  work  on  logs  and  lumber;  but 
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to  actions  to  enforce  liens  of  mechanics  and  material  men 
under  the  statute  on  that  subject.  The  latter  class  of  ac- 
tions, under  the  old  statute,  were  actions  at  law;  but  the 
change  in  the  procedure,  brought  about  in  the  Eevision  of 
1878,  conforming  such  -procedure  largely  to  that  for  the 
foreclosure  of  mortgages,  it  was  determined  by  the  court, 
made  such  actions  essentially  equitable  in  their  character. 
George  v.  Everhart^  supra;  Wilier  v.  Bergenthalj  50  "Wis.  474 ; 
Spruhen  v,  Stouty  52  Wis.  517.  The  judgment  in  this  case, 
that  the  property  be  sold  unless  the  defendant  lumber  com- 
pany pay  into  court  the  value  of  the  shingles  as  found  by 
the  court,  within  thirty  days  after  notice  of  the  entry  of 
judgment,  and  providing  for  a  report  of  sale  and  judgment 
for  a  deficiency,  if  any,  against  defendant  Holmes  as  the 
person  liable  for  the  debt,  following  substantially  the  stat- 
utes on  the  subject  of  liens  of  -mechanics  and  material 
men,  was  erroneous.  Judgment  should  have  been  rendered 
against  the  appellant,  if  at  all,  for  the  costs  incurred  by  the 
plaintiff  in  maintaining  the  lien  claim,  and  against  the  de- 
fendant Holmes  for  the  debt  and  the  entire  costs  in  the 
action.  The  aggregate  amount  of  the  recoveries  should 
have  been  adjudged  a  lien  against  the  property  described  in 
the  complaint,  and  the  enforcement  of  the  judgment  should 
then  have  followed  according  to  the  requirements  of  sec. 
3340,  E.  S.  1878.  _ 

There  is  a  further  reason  why  the  claim  that  appellant 
should  have  been  protected  to  the  amount  it  added  to  the 
value  of  the  property  cannot  be  sustained.  If  it  had  any 
right  in  that  regard,  in  the  absence  of  some  statute  to  the 
contrary,  it  grew  out  of  an  equitable  subrogation  to  the  lien 
claim  of  the  carrier,  by  reason  of  paying  the  freight  charges; 
and  section  1  of  the  lien  law  provides  that  the  labor  lien 
shall  take  precedence  of  all  other  claims,  liens,  or  incum- 
brances created,  whether  they  accrued  before  or  after  the 
doing  of  the  work. 
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It  is  further  claimed  that  the  appellant  was  entitled  to 
protection  as  an  innocent  purchaser,  it  having  paid  full  value 
for  the  property  and  purchased  the  same  in  the  regular 
course  of  trade  without  notice,  actual  or  constructive,  of  the 
existence  of  the  lien  claims.  That  contention  is  sufficient!}'- 
met  by  section  1  referred  to,  in  language  to  the  effect  that 
labor  liens  shall  take  precedence  of  any  sale  of  the  property, 
whether  made  before  or  after  the  time  of  doing  the  work 
for  which  the  lien  is  claimed.  It  is  also  met  conclusively  by 
section  4,  which  provides  that  no  interest  shall  be  acquired 
in  the  property  subject  to  the  lien^^  during  the  time  lim- 
ited for  filing  the  lien  petition,  to  the  prejudice  of  the  lien 
claimant. 

There  is  a  still  more  serious  question  presented  by  the 
record  than  any  heretofore  referred  to,  and  that  is  whether 
the  lien  petition  was  filed  in  time  to  preserve  any  of  the 
alleged  lien  claims,  except  that  of  the  plaintiff  for  the  labor 
of  himself  and  wife.  Section  1,  of  the  lien  law  of  1891,  di- 
vides lienable  work  into  four  periods  as  follows: 

(1)  Labor  done  between  the  1st  day  of  November  and  the 
1st  day  of  May  following. 

(2)  Labor  commenced  on  a  day  prior  to  the  1st  day  of 
November  and  continued  without  interruption  to  a  day  be- 
tween the  1st  day  of  November  and  the  1st  day  of  May  fol- 
lowing. 

(3)  Labor  commenced  after  the  1st  day  of  May  and  ter- 
minated before  the  1st  day  of  November  following. 

(4)  Continuous  labor  from  the  1st  day  of  November,  or  a 
day  prior  thereto,  to  a  day  beyond  the  1st  day  of  May  fol- 
lowing. 

For  labor  claims  coming  within  periods  1  and  2,  the  peti- 
tion is  required  to  be  filed  on  or  before  the  1st  day  of  June 
after  the  termination  of  such  labor.  For  labor  claims  com- 
ing within  periods  3  and  4,  the  petition  must  be  filed  within 
thirty  days  after  the  performance  of  the  last  work.    The 
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findings  of  fact  show  that  the  work  of  plaintiff  and  his  wife 
was  within  the  first  period  mentioned;  that  is,  it  was  done 
between  the  1st  day  of  Xoveraber  and  the  1st  day  of  May 
following,  and  the  lien  petition  was  filed  on  or  before  the 
1st  day  of  June  following,  to  wit:  April  3, 1896.  The  find- 
ings further  show  that  the  labor  of  Breo  was  performed  be- 
tween July  25, 1895,  and  March  27, 1896.  As  to  whether  it 
was  continuous  between  the  dates  mentioned  was  not  found, 
and  the  evidence  shows  conclusively  that  it  could  not  have 
been  continuous.  Therefore  such  work  does  not  fall  within 
the  second  period  mentioned  and  there  is  obviously  no  period 
mentioned  by  the  statute  that  fits  the  work  as  an  entirety. 
The  part  done  before  the  1st  day  of  November  necessarily 
belongs  to  the  second  period, —  work  done  between  the  1st 
day  of  May  and  the  1st  day  of  November  following;  and 
the  lien  petition  filed  on  the  3d  day  of  April  following  was 
too  late  to  cover  that  part  of  the  work;  it  was  in  time  only 
for  that  done  between  the  1st  day  of  November  and  the  1st 
^lay  of  May  following,  which  is  covered  by  the  first  period 
mentioned  in  the  lien  law.  There  is  the  same  difficulty  as 
to  the  lien  claim  for  the  labor  of  Charles  Ek  and  John  Ilok- 
<3nson.  There  is  no  evidence  in  the  case  by  which  we  can 
determine  the  amount  of  work  done  by  either  of  them  after 
•the  1st  day  of  November,  1895,  for  which,  on  proper  proof, 
a  lien  judgment  might  be  rendered  in  the  action.  The  lien 
as  to  all  the  assigned  claims,  for  work  done  on  and  prior  to 
the  1st  day  of  November,  1895,  necessarily  must  fail  accord- 
ing to  the  plain  provisions  of  the  statute  and  the  reasoning 
of  this  court  in  prior  cases.  McGinley  v,  Laycock^  94  Wis. 
205;  Kendall  v.  Ilynes  Znmler  Co,  96  Wis.  659. 

Some  other  questions  are  presented  for  consideration  by 
the  record  and  have  been  determined,  but  none  of  them  re- 
quire special  mention  in  this  opinion. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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Thurston,  Kespondent,  vs.  The  Burnett  &  Beaver  Dam 
Farmers'  Mutual  Fire  Insurance  Company,  Appellant. 

January  19 — February  8, 1898, 

Insurance  against  fire:  Construction  of  policy:  Use  of  toood  in  engine: 

Court  and  jury, 

1.  Under  the  rule  that  where  the  language  of  a  contract  is  plain  and 

unambiguous,  and  where  words  or  terms  in  a  contract  may  be 
reasonably  construed  in  either  of  two  ways  but  extrinsic  evidence 
is  not  resorted  to  for  the  purpose  of  aiding  in  the  construction, 
the  proper  construction  of  the  contract  is  for  the  court,  the  proper 
construction  of  language  in  an  insurance  policy,  to  the  effect  that 
the  insurer  would  not  be  liable  for  loss  by  "fires  caused  by  the  use 
of  steam  engines  on  the  premises  insured,  other  than  threshing 
machine  engines  using  coal  for  fuel,  with  sufficient  wood  to  kindle 
or  start  the  fire,"  was  a  question  solely  for  the  court. 

2.  Such  clause  prohibited  the  use  of  wood,  except  to  efficiently  start 

combustion  in  the  coal;  the  use  of  wood  thereafter  was  within 
the  excepted  risk;  and  when  wood  was  so  used,  up  to  a  short  time 
before  the  fire  occurred,  such  fire  was  not  caused  by  an  engine 
**  using  coal  for  fuel  with  sufficient  wood  to  kindle  or  start  the 
fire,"  because  coal  was  the  last  fuel  put  into  the  fire-box  before  the 
fire  occurred. 
8.  The  evidence  being  to  the  effect  that  wood  was  used  to  make  power 
for  a  considerable  length  of  time,  and  then  coal  was  put  into  the 
furnace  as  needed,  and  as  a  helper,  for  about  fifteen  minutes, 
which  disappeared  before  the  fire  occurred,  such  fire  was  clearly 
within  the  excepted  risk,  and  there  was  no  question  on  the  sub- 
ject to  be  left  to  the  jury. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  A.  Scott  Sloan,  Circuit  Judge.     Reversed. 

Action  to  recover  on  two  policies  of  fire  insurance.  The 
property  destroyed  was  grain  in  stacks.  The  fire  was  started 
by  sparks  from  a  threshing  machine  engine  in  operation  on 
the  premises.  A  by-law  formed  a  part  of  each  contract  of 
insurance,  which  was  as  follows:  *^This  company  will  not 
hold  itself  liable  for  loss  caused  by  the  use  of  steam  enginea 
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on  the  premises,  except  steam  threshing  engines  using  coal  as 
fuel,  with  suflScient  wood  to  kindle  or  start  the  fire."  The 
principal  disputed  question  on  the  pleadings  and  evidence 
was  whether  the  fire  occurred  through  a  cause  not  covered 
by  the  contracts  of  insurance,  by  reason  ot  the  by-law  re- 
ferred to. 

A  special  verdict  was  ordered,  containing  questions  cover- 
ing the  subject  in  dispute,  such  questions  being  as  follows: 
"  (1)  What  was  being  used  for  fuel  in  the  engine  when  the 
stacks  of  wheat  were  destroyed?  (2)  Was  more  wood  used 
in  the  engine  than  was  sufficient  to  kindle  or  start  the  fire 
in  the  engine?  (3)  At  the  time  of  the  fire,  was  wood  being 
used  to  produce  power  to  run  the  engine?" 

The  court  instructed  the  jury,  among  other  things,  that 
there  is  not  any  great  conflict  in  the  evidence.  "  The  ques- 
tion is.  Do  you  find  for  the  plaintiff  or  the  defendant?  If 
the  plaintiff  was  using,  at  the  time  the  fire  occurred,  wood 
for  the  purpose  of  producing  power  to  do  the  threshing,  he 
cannot  recover.  If  he  was  only  usin^  wood  for  the  purpose 
of  kindling  or  starting  the  fire,  if  it  had  got  down,  he  can 
recover."  In  respect  to  the  second  question  the  court  said: 
"You  are  to  determine  from  the  language  what  was  in- 
tended,—  what  is  the  fair,  reasonable,  ordinary  meaning  of 
the  language  used?  You  are  to  say  as  to  what  it  means, — 
the  ordinary  signification  among  men.  What  does  it  mean 
to  kindle  or  start  a  fire?"  In  regard  to  the  first  question 
the  court  said  it  was  the  only  vital  question  in  the  case; 
"What  was  being  used  when  the  stacks  of  wheat  were  de- 
stroyed,—  wood,  coal,  or  both  ?  That  second  question  pre- 
sents the  subject  more  decidedly;  and  the  next  question 
throws  some  light  on  the  dispute."  The  court  later  said, 
"  The  meaning  of  the  first  question  is.  What  was  in  the  fire- 
box at  the  time  the  fire  occurred?"  and,  generally,  said 
that  the  three  questions  were  practically  the  same:  "Were 
they  using  wood  to  kindle  or  start  up  the  fire,  or  to  produce 
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power?"  *That  the  jury  should  first  determine  in  their 
minds,  as  if  there  was  no  special  verdict,  whether  the  ma- 
chine, under  the  evidence,  was  being  run  in  accordance  with 
that  provision  of  the  policy  or  in  violation  of  it.'  And 
further  said,  "When  you  get  the  question  settled,  reduce 
your  answers  to  writing,  to  the  questions,  so  they  will  con- 
form to  the  real  spirit  of  the  contract." 

All  the  questions,  and  those  upon  which  the  right  to  re- 
cover depended,  were  answered  in  favor  of  the  plaintiflf. 
Numerous  exceptions  were  filed  to  the  charge,  and  there 
was  a  motion  to  set  aside  the  verdict  as  contrary  to  the  evi- 
dence and  to  grant  a  new  trial,  made,  denied,  and  the  rul- 
ing duly  excepted  to.  Judgment  was  rendered  in  plaintiff's 
favor,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  Sawyer  <&  Sawyer 
and  IT,  K.  Butterfield^  and  oral  argument  by  E,  W.  Sawyer, 

For  the  respondent  there  was  a  brief  by  Malone  &  Bach- 
huber^  and  oral  argument  by  «7.  E.  Malone. 

Marshall,  J.  Fires  caused  by  the  use  of  steam  engines  on 
the  premises  insured  by  the  defendant,  other  than  threshing 
machine  engines  using  coal  as  fuel,  with  sufficient  wood  to 
kindle  or  start  the  fire,  were  excepted  out  of  and  not  covered 
by  the  contracts  of  insurance.  Such  excepted  fires  cannot 
be  included  by  judicial  construction  or  by  the  verdict  of  a 
jury,  without  reading  into  the  contract  language  the  parties 
clearly  did  not  put  there.  Neither  courts  nor  juries  are  per- 
mitted to  do  that.  The  meaning  of  the  terra  "  coal  as  fuel, 
with  sufficient  wood  to  kindle  or  start  the  fire,"  was  the  im- 
portant question  on  the  trial;  such  meaning  appears  to  be 
plain  and  unarabiguons;  no  extrinsic  evidence  was  admissible 
to  explain  it,  nor  was  any  such  evidence  received  or  offered. 
The  case  comes  clearly  within  the  rule  that  where  language 
is  plain  and  unambiguous,  the  apparent  import  of  the  words 
must  govern,  and  the  rule  that  where  there  is  no  uncertainty 
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as  to  the  meaning  of  the  words  used  in  the  contract,  and 
where  such  uncertainty  exists  but  there  is  no  extrinsic  evi- 
dence or  circumstance  bearing  on  the  subject  to  be  con- 
sidered in  determining  the  meaning  attributed  to  them  by 
the  parties  when  the  contract  was  made,  the  proper  inter- 
pretation of  the  words  and  construction  of  the  contract  are 
solely  for  the  court.  Ganson  v.  Madigan^  15  AVis.  144;  J/i/r- 
phey  V.  Weily  92  Wis.  467.  Therefore  the  trial  court  erred 
in  leaving  the  construction  of  the  contract  to  the  jury. 

As  indicated,  no  difficulty  is  perceived  in  determining  the 
meaning  of  the  term  in  question,  when  it  is  kept  in  mind 
that,  when  plain  language  is  used  in  such  connection  as  to 
leave  no  room  to  say,  reasonably,  that  the  parties  might 
have  intended  either  of  two  meanings,  the  apparent  import 
of  the  words  as  generally  understood  must  govern.  Story, 
Cont.  §  780;  Mississippi  River  Logging  Co,  v,  Wheelihany 
94  Wis.  96.  In  such  cases,  the  rule  that  all  ambiguities,  ob- 
scurities, and  uncertainties  in  a  policy  of  fire  insurance  are 
to  be  resolved  most  favorably  to  the  assured,  has  no  applica- 
tion whatever. 

The  words  "  coal  for  fuel,  with  sufficient  wood  to  kindle 
or  start  the  fire,"  meant  that  wood  was  permitted  to  be  used 
only  with  coal  and  for  the  one  purpose  of  igniting  the  coal 
by  aid  of  the  more  combustible  quality  of  the  wood,  and 
that  when  the  coal  was  once  sufficiently  ignited  the  use  of 
wood  was  no  longer  allowed.  The  clause  did  not  permit 
the  use  of  wood  exclusively  for  a  considerable  period  of  time 
to  produce  power,  or  at  all  for  that  purpose,  and  if  wood 
was  nevertheless  used  to  produce  power,  either  alone  or  with 
coal,  for  two  or  three  hours  or  for  half  an  hour,  and  then 
only  coal  was  fed  into  the  fire  box  for  fifteen  or  twenty 
minutes,  the  latter  circumstance  did  not  render  the  engine 
one  using  coal  for  fuel,  with  sufficient  wood  to  kindle  or 
start  the  fire,  within  the  meaning  of  the  policy.  Such  a  con- 
struction would  do  violence  to  the  language  used  by  the 
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parties.  It  would  not  be  construction  at  all,  but  the  making 
of  a  contract  not  contemplated  by  the  parties  at  the  outset. 
If,  after  sufficient  wood  was  used  to  kindle  or  start  the  fire, 
wood  was  used  to  operate  the  engine,  in  whole  or  in  part, 
even  though  coal  was  the  last  fuel  fed  into  the  fire-box  be- 
fore the  loss  occurred,  the  engine  was  manifestly  not  one 
using  coal  for  fuel,  with  sufficient  wood  to  kindle  or  start 
the  fire,  but  was  an  engine  using  wood  and  coal  for  fuel  to 
produce  power. 

With  the  foregoing  construction  of  the  contract  of  insur- 
ance, we  turn  to  the  consideration  of  the  exception  to  the 
ruling  of  the  trial  court,  refusing  to  set  aside  the  verdict 
and  grant  a  new  trial. 

The  evidence  is  practically  undisputed  that  in  the  fore- 
noon, and  for  a  short  time  after  the  noon  hour,  the  engine 
was  operated  by  the  use  of  wood  exclusively  as  fuel.  It  was 
then  moved  to  the  place  where  the  fire  occurred,  by  the  use 
of  wood  as  fuel.  During  the  day,  up  to  the  time  of  the  fire, 
the  engine  stack  was  guarded  by  a  screen  on  account  of  the 
use  of  wood  for  fuel.  The  machine  was  started  and  run  at 
the  setting  where  the  fire  occurred,  for  half  an  hour,  with 
wood  for  fuel,  exclusivelv.  A  man  was  then  sent  for  coal 
to  the  coal  wagon,  which  had  not  been  moved  up  from  a 
previous  setting.  He  brought  one  lump.  Part  of  that  was 
used  before  the  fire  occurred,  which  happened  from  fifteen 
to  twenty  minutes  thereafter.  The  engineer  testified  that 
he  sent  for  the  coal  because  he  thought  it  would  be  a  helper; 
that  he  could  keep  up  steam  with  wood,  but  thought  that  it 
was  nice  to  have  a  little  coal  as  there  was  plenty  of  it;  that 
there  was  always  some  wood  in  the  fireplace.  There  was 
much  other  evidence,  but  none  to  materially  vary  the  fore- 
going. True,  the  engineer  said  that  when  he  got  the  fire  fit 
to  burn  coal  he  burned  coal  exclusively,  but  it  is  undisputed 
that  he  kept  up  steam  with  wood  thirty  minutes  or  there- 
about, before  any  coal  at  all  was  used;  in  fact,  that  he  had 
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been  using  wood  exclusively  during  the  whole  day,  up  to 
the  time  that  the  one  luoip  was  brought  to  him  about  fifteen 
minutes  before  the  fire  occurred;  that  the  coal  wagon  was 
left  back  at  another  setting;  that  the  only  fuel  at  the  scene 
of  operations  for  use,  except  that  carried  on  the  engine, 
none  of  which  was  used,  was  a  pile  of  wood;  and  that  there 
was  some  wood  in  the  fire  box  all  the  time  down  to  the  in- 
stant the  fire  occurred. 

In  the  light  of  the  foregoing  and  the  correct  construction 
of  the  contract  of  insurance,  argument  is  unnecessary  to 
show  that  the  finding  of  the  jury  that  no  more  wood  was 
used  with  the  coal  than  was  suflScient  to  kindle  or  start  the 
fire  was  contrary  to  the  undisputed  evidence.  The  fire  was 
started  in  the  engine  before  it  was  moved  to  the  setting; 
power  was  produced  by  the  use*of  wood  exclusively,  in  mov- 
ing the  engine  and  in  operating  it  till  a  few  moments  before 
the  fire  occurred,  and  coal  was  then  used,  broken  oflf  of  the 
one  lump,  as  a  helper.  Plaintiflf  failed  to  establish  any  lia- 
bility on  the  policies.  When  the  evidence  was  closed  there 
was  no  question,  really,  for  submission  to  the  jury.  The 
inferences  from  the  evidence,  that  more  wood  was  used  than 
was  necessary  to  kindle  or  start  the  fire,  were  all  one  way. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Houston  vs.  The  Statb. 

January  19  ^February  8, 1898, 

State  veterinarian:  Destruction  of  diseased  animals:  Liability  of  state 
for  tort  of  officer. 

1.  The  destruction  of  valuable  cattle,  free  from  any  disease,  by  the 
state  veterinarian  under  color  of  cb.  467,  Laws  of  1885,  as  amended 
by  eh.  76,  Laws  of  1887  (authorizing  the  destruction  of  animals  in 
Vol.98— 31 
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case  they  are  affected  with  some  "contagious  or  infectious  dis- 
ease of  malignant  or  very  fatal  nature  " ),  is  unlawful  and  tortious* 

2.  Sec.  320G,  R  S.  1878  (providing  that  "  it  shall  be  competent  for  any 
person  deeming  himself  aggrieved  by  the  refusal  of  the  legisla- 
ture to  allow  any  just  claim  against  the  state,  to  commence  an 
action  against  the  state,  by  filing  a  complaint "  with  the  clerk  of 
the  supreme  court,  etc.),  relates  only  to  claims  which,  if  allowed, 
render  the  state  a  debtor  to  the  claimant,  and  does  noi  include  a 
demand  based  upon  unlawful  and  tortious  acts  of  officers  and 
agents  of  the  state. 

8l  The  legislature  never  having  authorized  an  action  against  the  state^ 
for  unlawful  and  tortious  acts  of  its  officers  or  agents,  no  such, 
action  can  be  maintained. 

Action  commenced  in  supreme  court.  The  defendant  de- 
murred to  the  complaint.    Demurrer  sustained. 

This  action  was  commenced  in  this  court  June  29,  1897. 
The  amended  complaint  alleges,  in  etiect,  that  during  the 
time  mentioned  the  plaintiff  was  a  farmer,  residing  on  his 
farm  in  the  county  of  Kenosha;  that  he  owned  and  had  oa 
the  farm  a  standard  herd  of  dairy  cattle,  consisting  of  sixty 
head  of  thoroughbred  milch  cows,  Jerseys  and  Guernsey s^ 
^nd  crosses  of  the  thoroughbred  cattle;  that  by  ch.  467, 
Laws  of  1885,  as  amended  by  ch.  76,  Laws  of  1887,  provision 
was  and  is  made  for  the  appointment  of  a  state  veterinarian, 
whose  duties  are  therein  set  forth;  that  under  and  by  virtuo 
of  the  said  statutes  the  state  assumed  the  right  and  power 
to  invade  the  premises  of  any  citizen  of  this  state,  and,  by 
its  officers  and  agents,  to  inspect  the  personal  property  of 
any  citizen,  and  to  destroy  any  property  of  any  citizen,  in 
certain  cases  and  for  certain  purposes,  as  in  the  said  laws 
specifically  pointed  out  and  designated,  and  for  that  purpose 
made  provision  for  the  appointment  of  a  state  veterinarian ; 
that  in  Kovember,  1895,  one  J.L.  Scott  was  duly  appointed 
and  qualified,  and,  while  acting  as  state  veterinarian  under 
and  by  virtue  of  the  laws  aforesaid,  visited  the  premises  of 
the  plaintiff,  as  claimed  by  him,  to  inspect  the  herd  of  dairy 
cattle  then  owned  by  the  plaintiff  and  kept  on  his  farm,  for 
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the  purpose  therein  indicated;  that  after  such  inspection 
the  state  veterinarian  informed  the  plaintiff  that  said  her<J 
looked  to  be  in  an  excellent  condition  and  entirely  free  from 
any  disease  of  any  kind  whatever,  but  that,  inasmuch  ad 
complaint  had  been  made  to  him  that  some  of  the  cattle 
were  diseased,  he  had  concluded  that  it  was  his  duty  to  test 
the  herd  for  tuberculosis,  by  applying  and  using  the  so- 
called  tuberculine  test;  that  December  5,  1895,  the  state 
veterinarian,  in  his  official  capacity,  acting  for  the  defendant 
by  virtue  of  said  laws,  did,  as  claimed  by  him,  apply  sev- 
erally to  the  individual  animals  composing  the  herd  the  so- 
called  tuberculine  test  for  tuberculosis,  and  as  a  result  of  tho 
test  the  state  veterinarian  announced  that  thirty-eight  of 
the  animals  were  affected  with^  tuberculosis,  and  did  then 
and  there,  by  virtue  of  the  authority  he  claimed  to  exercise 
as  the  agent  of  the  state,  condemn  said  animals  as  diseased 
animals,  under  the  aforesaid  laws. 

The  complaint  further  alleges  that  thereafter  the  state 
veterinarian  went  before  a  justice  of  the  peace  in  the  town,, 
and,  in  the  form  and  in  accordance  with  the  rules  prescribed 
by  the  statute  in  such  case  made  and  provided,  did  apply, 
on  behalf  of  the  state,  for  the  appointment  of  appraisers  of 
the  thirty -eight  head  of  cattle  so  condemned;  that  there- 
upon the  justice,  acting  under  the  provisions  of  the  law,  and 
as  agent  of  the  state,  appointed  three  appraisers  of  the 
cattle,  who  appraised  the  animals  at  $47  per  head,  amount- 
ing in  the  whole  to  $1,710;  that  said  amount  is  very  much 
less  than  the  actual  value  of  the  animals;  that  the  appraisers 
and  officers  and  agents  of  the  state  found  themselves,  under 
and  pursuant  to  said  laws,  charged  with  the  duty,  after  ap- 
praising the  cattle,  of  destroying  or  killing  the  cattle  so 
condemned,  and  burning  or  burying  the  same;  that  no  pro- 
vision was  or  is  made  in  the  acts  for  paying  the  expenses 
thereby  incurred;  that  the  officers  and  agents  of  the  state, 
to  whom  the  said  thirty-eight  animals  were  delivered  by  the 
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plaintiff  pursuant  to  the  directions  of  the  state  veterinarian, 
caused  two  of  them  to  be  killed,  and  made  a  post  rrvortem 
examination  of  the  same,  and  shipped  the  other  thirty-six 
head  to  Chicago,  for  the  purpose  of  having  them  sent  to  a 
fertilizing  establishment  to  be  slaughtered  and  thus  disposed 
of  without  cost  and  expense;  that  all  of  the  proceedings 
herein  related  were  made  by  and  under  the  direction  of  the 
state  veterinarian,  acting  for  the  state  in  pursuance  of  its 
laws,  by  virtue  of  which  the  state  assumed  the  right  and 
power  to  do  the  acts  herein  complained  of,  and  the  plaintiff 
surrendered  control  of  the  animals  to  the  said  veterinarian 
and  the  other  oflBcers  of  the  law,  as  he  supposed  it  to  be  his 
duty  to  do. 

The  complaint  also  alleged  that  the  thirty-eight  head  of  cat- 
tle so  taken  from  the  plaintiff  and  appropriated  by  the  state 
for  its  uses  and  purposes,  were  strong,  healthy,  and  in  fine 
condition,  and  on  the  plaintiff's  premises  were  of  the  value 
of  $5,000  and  upwards;  that  the  two  so  slaughtered  on  the 
plain tiflTs  premises  were,  at  ^poat  mortem  examination  made 
by  competent  persons,  found  free  from  disease  of  any  kind 
or  nature;  that  as  a  matter  of  fact,  no  adequate  test  had 
been  or  was  made;  that  none  of  the  animals  were  afllicted 
with  disease  at  the  time  they  were  condemned,  but  were  at 
that  time  entirely  free  from  disease,  and  healthy,  strong,  and 
vigorous  animals;  that  the  killing  of  animals  affected  with 
tuberculosis  is  not  according  to  the  most  modern  methods  of 
treatment  of  such  diseases;  that  the  condemnation  and  de- 
struction of  the  cattle  at  the  time  and  in  the  manner  aforesaid 
was  wholly  unnecessary  as  a  matter  of  reasonable  precau- 
tion to  prevent  the  spread  of  disease,  and  a  great  and  un- 
necessary waste  of  property;  that  this  fact  was  unknown 
to  the  plaintiff  until  after  such  destruction. 

It  was  also  alleged  that  the  plaintiff  caused  due  and  timely 
application  to  be  made  to  the  legislature,  at  the  session  thereof 
beginning  in  January,  1897,  for  relief,  and  payment  to  the 
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plaintiff  of  corapensation  for  damages  thereby  suffered,  but 
that  the  legislature  neglected  and  refused  to  give  the  plaintiff 
any  pay  or  compensation  whatever  for  such  damages;  that 
the  plaintiff  has  no  remedy  in  the  premises  for  the  damages 
inflicted,  except  as  against  the  state,  since  none  of  said  offi- 
cers were  required  to  give  bonds  to  indemnify  persons  suffer- 
ing injury  or  loss  as  a  result  of  their  action  when  so  acting, 
and  all  of  those  who  conducted  the  proceedings  herein  are 
unable  to  respond  in  damages;  that  the  damages  suffered  by 
the  plaintiff  by  reason  of  such  destruction  exceed  $5,000; 
that  the  thirty-six  animals  condemned  and  shipped  to  Chi- 
cago were  not  sent  to  the  fertilizing  establishment,  but  were 
sent  to  the  regular  market,  and- sold  in  the  regular  way,  and 
examined  by  United  States  government  inspectors  in  Chi- 
cago, who  found  the  animals  to  be  free  and  clear  from  all 
diseases  whatever, — which  fact  was  unknown  to  the  plaintiff 
until  recently,  and  since  the  presentation  of  his  claim  to  the 
legislature;  that  none  of  the  animals  so  condemned  and  de- 
stroyed were  afflicted  with  any  disease  whatever,  but  were 
all  sound  and  in  good  health,  and  of  great  value,  at  the  time; 
that  the  acts  of  the  state,  the  legislature,  the  veterinarian, 
and  all  of  the  officers  acting  for  and  in  behalf  of  the  state, 
clothed  with  such  authority,  wrongfully  deprived  the  plaint- 
iff of  his  property  without  due  process  of  law,  and  without 
compensation,  and  in  violation  of  sec.  13,  art.  I,  of  the  con- 
stitution of  Wisconsin,  and  in  violation  of  the  rights  guaran- 
teed to  the  plaintiff  by  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  to  his  damage  in  the  sum 
of  $5,000,  for  which  judgment  is  demanded. 

To  such  complaint  the  defendant  demurred  upon  the 
grounds  (1)  that  the  plaintiff  has  no  legal  capacity  to  sue; 
(2)  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Charles  E,  EstahrooJcy  for  the  plaintiff. 
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For  the  defendant  there  were  separate  briefs  by  the  Attor- 
^ey  General  SLud  John  Z.  Erdall^  first  assistant  attorney  gen- 
■eral,  and  oral  argument  by  Mr,  L,  J.  Billings  and  Mr.  ErdalL 

Cassoday,  C.  J.  It  is  not  specifically  alleged  that  the 
plaintiff  accepted  the  two  thirds  of  $1,710,  at  which  the 
cattle  so  destroyed  were  appraised;  but  such  acceptance, 
under  the  circumstances  alleged,  may  be  fairly  inferred,  and 
in  fact  seemed  to  be  conceded  on  the  argument.  The  view  we 
have  taken  of  the  case,  however,  makes  it  unimportant. 

It  is  fairly  established,  by  adjudications  too  numerous  to 
mention,  that  a  state  may,  in  the  proper  exercise  of  its  police 
power,  authorize  the  destruction  of  such  property  as  has 
become  a  public  nuisance,  or  has  an  unlawful  existence,  or  is 
noxious  to  the  public  health,  public  morals,  or  public  safety, 
without  compensation,  notwithstanding  the  prohibition  in 
sec.  1,  art.  XIY,  of  the  amendments  to  the  constitution  of 
the  United  States.  Biitenhaus  v.  Johnston^  92  Wis.  596-598 ; 
Mugler  v.  Kansas^  123  U.  S.  623;  Kidd  v.  Pearson^  128  U.  S. 
1;  Lawton  v.  Steele,  119  K  Y.  226;  S.  C,  affirmed,  152  U.  S. 
133.  The  question  of  such  power,  however,  does  not  here 
arise.  The  demurrer  admits  the  facts  alleged  in  the  com- 
plaint. The  complaint  alleges  that  none  of  the  cattle  de- 
stroyed were  affected  with  any  disease  at  the  time  they  were 
condemned,  but  were  each  and  all  entirely  free  from  any 
disease,  and  healthy,  strong,  and  vigorous  animals.  The  stat- 
ute only  authorized  the  destruction  of  animals  in  case  they 
were  affected  with  some  "  contagious  or  infectious  disease  of 
malignant  or  very  fatal  nature."  S.  &  B.  Ann.  Stats,  sec. 
.1492rt.  Unless  the  animals  were  so  diseased  in  fact,  their 
slaughter  was  without  authority  of  law,  and  hence  tortioust 
Pearson  v.  Zehr,  138  111.  48;  Mille/*  v.  Iforton,  152  Mass.  540, 

The  question  recurs  whether  this  suit  can  be  maintained 
against  the  state  for  the  injury  sustained  for  such  alleged 
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tinlawful  destruction.  Prior  to  the  eleventh  amendment  to 
the  constitution  of  the  United  States,  it  was  held,  in  effect, 
that  a  state  might  be  sued  in  the  supreme  court  of  the 
United  States  by  an  individual  citizen  of  another  state. 
Chisholm  V.  Georgia^  2  Dall.  419.  But  since  that  amend- 
ment, it  is  believed,  the  courts  have  uniformly  held  that  no 
«tate  qould  be  sued  in  any  court  without  its  express  consent 
Louisiana  v.  Jumel^  107  U.  S.  711;  Chicago^  M.  cfe  St.  P.  Ji. 
Co.  V.  State,  53  Wis.  509.  The  same  is  true  of  the  United 
States.  Schillinger  v.  U.  S.  155  U.  S.  163;  U.  S.  v.  North 
Carolind,  136  U.  S.  211;  State  v,  Ilill,  54  Ala.  67;  Clark  v. 
State,  7  Coldw.  306 ;  Railroad  Co,  v.  Alabama,  101  U.  S. 
832.  Our  constitution  expressly  provides  that  "  the  legisla- 
ture shall  direct  by  law  in  what  manner  and  in  what  courts 
suits  may  be  brought  against  the  state."  Const.  Wis.  art. 
IV,  sec.  27.  In  pursuance  of  that  provision,  the  legislature 
at  an  early  day  provided  that  "  it  shall  be  competent  for 
^ny  person,  deeming  himself  aggrieved  by  the  refusal  of  the 
legislature  to  allow  any  just  claim  against  the  state,  to  com- 
mence an  action  against  the  state,  by  filing  a  complaint,  set- 
ting forth  fully  and  particularly  the  nature  of  such  claim, 
with  the  clerk  of  the  supreme  court,  either  in  term  time  or 
in  vacation."  E.  S.  1878,  sec.  3200.  This  section  only  re- 
lates to  claims  which,  if  allowed,  render  the  state  a  debtor 
to  the  claimant.  Chicago,  3L  c6  St.  P.  R.  Co.  v.  State,  53  AVis. 
509 ;  Clodfelter  *o.  State,  86  N.  C.  51 ;  State  v.  Hill,  supra. 
This  statute  does  not  include  a  demand  based  upon  the  un- 
lawful and  tortious  acts  of  officers  or  agents  of  the  state. 
mil  V.  TJ.  S:  149  U.  S.  593.  Thus,  in  Massachusetts  it  is 
held  that  a  similar  statute  did  "  not  extend  to  a  claim  for 
damages  resulting  from  the  misfeasance  or  negligence  of 
its,  officers  and  agents  in  performing  their  duties."  Mur- 
doch Parlor  Grate  Co.  v.  Comm.  152  Mass.  28.  The  same 
construction  of  the  word  "  claim  "  has  been  applied  by  this 
court  to  demands  against  municipalities.    Kelley  v.  Madi- 
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souj  43  Wis.  638;  Bradley  v.  Eaxi  Claire^  56  Wis.  168;  Junf 
V.  Stevens  Pointy  74  Wis.  547;  Sominera  v.  Marshfield^  90 
Wis.  59.  The  law  is  well  established  that  neither  the  stata 
nor  the  United  States  is  answerable  in  damages  to  an  indi- 
vidual for  an  injury  resulting  from  the  alleged  misconduct 
or  negligence  or  tortious  acts  of  its  oflScers  or  agents.  Gih- 
Ions  V.  U.  S.  8  Wall.  269;  Langford  v.  U.  S.  101  U.  S.  341; 
German  Bank  of  Memphis  v.  TJ.  S,  148  U.  S.  573;  Clark  v. 
State,  7  Coldw.  306. 

It  follows  from  what  has  been  said  that  this  action  for 
the  alleged  unlawful  and  tortious  action  of  the  oflScers  and 
agents  of  the  state  cannot  be  maintained  against  the  state,, 
for  the  simple  reason  that  the  legislature  has  never-author- 
ized an  action  in  this  court  for  such  misconduct. 

By  the  Court. —  The  demurrer  is  sustained,  with  leave  ta 
amend  within  twenty  days,  and  in  case  of  default  the  com- 
plaint will  be  dismissed. 


Kellab,  Respondent,  vs.  Earl,  Appellant 

February  8^  March  1, 1898, 
HightPays:  Laying  out  and  opening:  Notice  to  remove  fences 

t  The  laying  out  of  a  highway  is  not  the  taking  or  appropriation  of 
the  land  for  public  use.  Until  the  highway  has  been  opened  by 
order  of  the  supervisors,  the  public  acquires  no  right  to  its  use,  and 
the  owner  may  use  the  land  in  the  same  manner  as  he  did  before 
the  highway  was  laid  out. 

Si  Under  sec.  1284,  R  S.  1878  (providing  that  whenever  a  highway  ia 
laid  out  through  inclosed,  cultivated,  or  improved  lands  the  super- 
visors shall  give  the  owner  or  occupant  notice  to  remove  his  fences 
within  such  time  as  they  may  deem  reasonable,  not  less  than  thirty 
days,  and  that  no  person  shall  be  required  to  remove  suoh  fences 
between  April  1  and  November  1  in  any  year),  and  sea  1837  (pro- 
viding that  no  person  shall  be  required  to  remove  any  fence  under 
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the  provisions  of  sees,  1334-1336,  except  between  November  1  and 
April  1,  unless  the  same  shall  have  been  made  within  three  month* 
next  before  the  making  of  the  order  for  removal),  an  order  served 
September  27,  requiring  a  landowner  to  remove  his  fence  within 
forty-five  days,  and  an  order  served  October  25,  requiring  him  to 
remove  it  within  thirty  days,  were  nullities,  where  such  fence  had 
not  been  built  within  three  months  of  the  making  of  the  orders.  ^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county :  A.  J.  Vinje,  Circuit  Judge.  Affirmed. 
•  This  was  an  appeal  from  a  judgment  for  $10  and  costs,  given 
in  an  action  against  the  defendant  for  an  alleged  trespass 
in  cutting  down  and  removing  portions  of  certain  fences  De- 
cember 9,  1896,  upon  the  lands  of  the  plaintiff,  to  wit,  lot  8, 
section  15,  town  28,  range  9  W.,  and  which  the  defendant 
claimed  were  in  a  public  highway  in  the  town  of  Lafayette, 
in  Chippewa  county,  in  a  road  district  over  which  he  was 
overseer. 

On  behalf  of  the  plaintiff  evidence  was  given  to  the  effect 
that  on  the  9th  of  December,  1896,  the  defendant  was  on 
the  tract  of  land  between  the  plaintiff's  place  and  one  Nel- 
son's, who  owned  the  forty  east  of  the  plaintiff's  lot,  being 
the  N.  "W.  J  of  the  N.  W.  \  of  section  14  of  the  same  town, 
and  that  he  cut  down  a  wire  fence  that  day  between  the 
plaintiff's  land  and  Nelson's,  which  ran  north  and  south 
eighty  rods,  and  that  the  town  claimed  there  was  a  road 
there;  that  the  fence  he  then  had  there  was  in  the  samo 
place  as  the  one  the  defendant  cut  down.  The  wire  was  cut 
and  moved  away  into  plaintiff's  field.  He  had  a  fence  south 
of  his  barnyard,  and  one  north  of  it,  and  a  fence  running 
east  and  west  between  his  house  and  barn.  A  map  was  put 
in  evidence  showing  the  location  of  the  plaintiff's  house  and 
barn,  and  of  the  fences  cut  down  and  removed,  and  of  the 
garden. 

The  plaintiff  testified  that  the  road  had  been  traveled 
along  where  the  fence  was  that  had  been  cut  down,  some 
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three  years  previous;  that  when  the  defendant  came  there 
be  explained  that  the  town  wanted  him  to  cut, the  fence 
down  that  was  in  the  road.  He  testified  that  his  barnyard 
was  seven  rods  square,  and  one  of  the  fences  cut  down  was 
on  one  side  of  his  barnyard;  that  his  barnyard  and  garden 
had  been  from  the  first  where  they  then  were,  and  that  he 
had  had  his  barn  and  house  there  since  1888,  but  that  there 
was  no  road  or  appearance  of  a  road  there  then,  where  the 
line  was;  that  when  he  commenced  living  on  lot  8  the  travel 
w^as  directly  over  on  Nelson's  land,  east  of  plaintiflF's,  but 
after  the  town  board  came  and  laid  out  the  road  it  was 
along  the  north  and  south  line,  and  had  been  for  three  years. 
The  plaintiflf  gave  evidence  to  the  effect  that  he  had  a  garden 
between  his  house  and  barn,  in  which  there  was  all  kinds  of 
stuff, — strawberry  plants,  rhubarb,  etc.;  that  when  they 
came  there  to  lay  the  road  on  Nelson's  side  of  the  fence,  at 
that  time,  it  was  brush,  no  broken  land ;  that  his  land  was 
broken  first;  two  or  three  years  after  that.  Nelson  changed 
his  line;  that  the  plaintiff  did  not  open  his  line,  but  main- 
tained his  fence  there,  and  his  garden  extended  out  from  the 
house  to  the  line. 

The  defendant  admitted  that  the  fence  was  cut  on  the  line 
a  distance  of  about  eighty  rods,  and  that  forty  posts  were 
taken  down.  The  title  to  the  land  in  question  was  admitted 
to  be  in  the  plaintiflf.  The  evidence,  as  contained  in  the  rec- 
ord, is  extremely  vague,  uncertain,  and  fragmentary;  and  it 
is  almost  impossible  to  get  any  satisfactory  idea  of  the  real 
situation  and  relative  location  of  the  different  objects  men- 
tioned. On  behalf  of  the  defendant,  record  evidence  was 
given  showing  that  a  highway  had  been  laid  out  on  the  north 
and  south  line  May  27,  1802.  On  behalf  of  the  defendant, 
J.  S.  Crandall  testified,  in  substance,  that  he  was  chairman 
of  the  board  of  supervisors  in  1802,  and  was  present  when 
the  road  was  laid  out  on  the  line  in  dispute;  that  there  was 
a  fence  there,  as  there  is  now,  but  not  exactly  where  it  now 
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is;  that  there  was  nothing  to  interfere  with  laying  the  road 
there  west  of  that  line  or  on  the  line ;  that  there  was  some 
garden  there,  some  corn,  and  a  strawberry  bed;  that  there 
was  space  for  a  highway  and  garden  after  the  land  for  the 
road  was  taken ;  that  the  fences  stood  east  of  the  line  in  May, 
1892,  and  stood  there  about  May  10, 1897. 

The  defendant  gave  in  evidence  an  order  of  the  supervis- 
ors laying  out  the  highway  in  question,  and  which  awarded 
$15  damages  to  the  plaintiflf.  A  notice,  signed  by  the  su- 
pervisors and  directed  to  the  plaintiff,  dated  September 
26,  1893,  requiring  him  to  remove  his  fences  from  within  the 
bounds  of  said  highway  within  forty-five  days  after  the 
service  of  said  notice,  was  served  on  the  plaintifif  September 
27, 1893.  Another  like  notice  or  order  to  the  plaintiff,  signed 
by  the  supervisors,  dated  October  25,  1896,  was  served  on 
him  on  that  day,  reciting  that  a  certain  fence  was  in  the 
center  of  the  said  highway,  describing  the  line  thereof,  and 
that  the  piece  of  land  that  lay  under  said  fence,  and  be- 
tween the  same  and  the  westerly  line  of  said  highway^  was  a 
part  thereof;  and  the  said  plaintiff  was  thereby  requested 
to  remove  said  fence  beyond  the  limits  of  said  highway 
within  thirty  days  of  the  service  upon  him  of  a  copy  of  such 
order.  It  was  also  shown  that  December  4,  1896,  the  de- 
fendant received  from  the  said  supervisors  a  notice  requiring 
him,  as  overseer  of  highways,  etc.,  "  to  remove  all  obstruc- 
tions that  encroach  upon  the  said  highway,"  describing  it; 
and  the  defendant  testified  that  after  he  got  this  notice,  and 
on  the  9th  of  December,  he  went  there  and  cut  dow^n  the 
fence.  It  was  shown  that  the  fence  cut  down  was  a  little 
east  of  the  line  along  the  center  of  the  highway  for  about 
eighty  rods.  The  defendant  testified  that  he  cut  the  fence 
on  the  east  side  of  the  plaintiff's  barn,  right  on  the  line,  and 
on  the  north  side  one  rod  in;  one  piece  might  be  two  rods; 
that  the  fence  w^as  an  old  one.  That  it  was  taken  up  for  the 
distance  of  eighty-five  rods  in  length,  and  four  rods  at  the 
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north  end,  and  one  rod  at  the  south  end,  was  not  disputed;, 
and  the  defendant  claimed  he  cut  the  parts  down  and  laid 
the  posts  and  wire  in  on  plaintiflf's  land. 

The  court  charged  the  jury  that  the  notices  were  defect- 
ive, and  that,  no  proper  notice  having  been  given,  the  de- 
fendant could  not  go  in  there  and  tear  down  the  fence,  and 
that  the  jury  should  return  a  verdict  for  the  plaintiff  for  the 
amount  of  damages  he  had  sustained.  The  defendant  ex- 
cepted to  this  ruling.  The  jury  found  for  the  plaintiff  in 
the  sum  of  $10,  and,  a  motion  by  the  defendant  for  a  new 
trial  having  been  denied,  the  plaintiff  had  judgment  on  the 
verdict,  from  which  the  defendant  appealed. 

For  the  appellant  there  were  briefs  by  W.  IT.  Stafford  and 
James  J,  Lunney^  and  oral  argument  by  Mr.  Stafford. 

Arthur  Goughy  for  the  respondent. 

PiNNEY,  J.  The  evidence  was  quite  clear  to  the  effect 
that  the  highway  had  been  laid  out  over,  upon,  and  through 
the  inclosed  and  cultivated  lands  of  the  plaintiff,  and  that 
he  had  maintained  a  fence  from  an  early  day,  substantially 
continuously,  along,  west  of,  and  quite  near  the  said  north 
and  south  line  upon  which  the  highway  was  laid  out,  and 
that  he  resisted  and  opposed  all  attempts  to  open  said  high- 
way over  his  land;  but  Nelson,  who  owned  the  land  east  of 
said  line,  afterwards  built  or  set  his  fence  back  from  said 
line  easterly  in  the  neighborhood  of  about  two  rods.  The 
result  was  that  the  public  travel  could  pass  along  said  line 
upon  the  lands  so  fenced  out  by  said  Nelson,  notwithstand- 
ing the  plaintiff  continued  substantially  to  maintain  his 
fence  as  before.  There  had  evidently  been  a  considerable 
contention  between  Nelson  and  the  town  authorities,  on  the 
one  hand,  and  the  plaintiff,  on  the  other,  as  to  the  existence 
of  the  highway  in  question,  and  whether  the  plaintiff  should 
remove  his  fence  and  open  such  highway  for  travel  over, 
along,  and  upon  the  intervening  strip  between  his  premises 
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and  Nelson's  land,  where  he  had  maintained  a  fence,  as  afore- 
said, from  a  very  early  date.  It  will  be  seen,  therefore,  that 
the  evidence  did  not,  as  in  the  case  of  Barileti  v,  Beardmore^ 
77  Wis.  356,  show  that  the  alleged  highway,  as  against  the 
plaintiflF,  had  become  such  by  user  or  dedication,  but  that 
the  rights  of  the  public  in  and  over  the  locus  in  quo  de- 
pended wholly  upon  the  validity  of  the  proceedings  in  lay- 
ing it  out  and  attempting  to  open  it  and  appropriate  it  to 
public  use  and  travel. 

By  sec.  1284,  R.  S.  1878,  it  is  provided  that  "whenever 
the  supervisors  shall  have  laid  out,  widened,  or  altered  any 
public  highway  through  any  inclosed,  cultivated,  or  improved 
lands,  and  their  determination  shall  not  have  been  appealed 
from,  they  shall  give  the  owner  or  occupant  of  such  lands 
notice  in  writing  to  remove  his  fences,  within  such  time  as 
they  shall  deem  reasonable,  not  less  than  thirty  days  after 
giving  such  notice;  but  no  person  shall  be  required  to  re- 
move such  fences  between  the  first  day  of  April  and  the 
first  day  of  November  in  any  year."  And  sec.  1337  pro- 
vides that  "  no  person  shall  be  required  to  remove  any  fence, 
under  the"  provisions  of  sees.  1334-1336,  inclusive,  "except 
between  the  first  day  of  November  and  first  day  of  April, 
unless  the  same  shall  have  been  made  within  three  months 
next  before  the  making  of  the  order  for  the  removal  thereof." 

The  laying  out  of  the  road  over  the  land  of  the  plaintiff 
was  not  a  taking  or  appropriating  it  to  the  public  use.  The 
public  acquired  no  right  to  travel  upon  it  until  a  further  act 
was  done;  that  is,  until  it  was  opened  by  order  of  the  super- 
visors. This,  under  our  statute,  is  necessary  before  the  pub- 
lic can  use, the  land  as  a  highway;  and  until  the  right  to  use 
the  property  is  vested  in  the  public  it  cannot  be  said  to  be 
taken,  and  remains  private  property,  and  the  owner  can 
still  use  the  land  in  the  same  manner  he  did  before  the  road 
was  laid  out.    State  ex  rel,  Evans  v.  James^  4  Wis.  411. 

The  orders  and  notices  show  upon  their  face  that,  when 
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they  were  made  and  given,  the  fence  then  existed  and  was 
maintained  as  contended  by  the  plaintiff,  and  there  was  no 
evidence  produced  by  the  defendant  to  show  that  the  high- 
way had  been  legally  opened  over  and  upon  the  plaintiff's 
land,  or  that  the  fence  in  question  had  been  built  or  made 
within  three  months  next  before  the  making  of  said  orders 
for  the  removal  thereof.  Both  the  orders  or  notices  directed 
to  and  served  on  the  plaintiff  were  wholly  void,  for  the  rea- 
son that  they  required  hira  to  remove  said  fence  between 
the  1st  day  of  April  and  the  1st  day  of  November,  the  first 
requiring  him  to  remove  it  within  forty-five  days  after  the 
service  thereof,  September  27,  1893,  and  the  other,  served 
October  25,  1896,  requiring  him  to  remove  the  same  within 
thirty  days  after  such  service  on  him.  Both  orders  and  no- 
tices were  nullities.  State  v.  Egerer^  65  Wis.  527;  State  v, 
Clark^  67  Wis.  229.  By  making  the  order  of  September  27, 
1893,  and  by  serving  a  copy  of  it,  the  supervisors,  as  the 
court  said  in  State  v.  Egerer^  supra^  required  the  plaintiff  to 
remove  his  fence  during  the  inhibited  period.  This  is  pre- 
cisely what  sec.  1337,  R.  S.  1878,  provides  shall  not  be  done 
between  April  1st  and  November  1st,  yet  the  order  in  ques- 
tion was  made  September  26,  and  served  September  27, 1893 ; 
and  the  same  was  true  as  to  the  order  made  and  served  Oc- 
tober 25,  1896. 

Until  a  valid  notice  or  order  had  been  served  upon  him, 
the  plaintiff  had  a  right  to  use  and  occupy  the  locus  in  quo^ 
and  to  maintain  his  fences  thereon  at  his  pleasure.  It  could 
not  be  considered  an  obstruction  to  the  highway  until  he 
had  been  lawfully  required  by  the  supervisors  to  open  it. 
As  was  held  in  State  v.  Clarl\  snpra^  the  service  of  <i  void 
notice  would  not  set  the  time  running  against  the  defendant 
in  which  he  was  by  law  required  to  remove  his  fence;  and 
Taylor,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"The  statute  is  clear  that  a  party  cannot  be  required  to  re- 
move his  fences  from  within  the  boundaries  ofahi^rhwav 
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at  any  time  between  the  1st  day  of  April  and  the  1st  day 
of  November  in  any  year,  and  a  notice  which  requires  him 
to  remove  such  fences  within  such  dates  is  a  void  notice. 
E.  S.  sec.  1337;  State  v.  Egerer,  55  Wis.  527."  This  defect 
exists  in,  and  is  fatal  to,  both  notices.  For  this  reason  the 
defense  insisted  on  by  the  defendant  wholly  failed,  and  the 
circuit  court  properly  directed  the  jury  to  return  a  verdict 
for  the  plaintiff  for  the  amount  of  damages  he  had  sustained ; 
and  the  court  properly  denied  the  defendant's  motion  to  set 
it  aside  and  grant  a  new  trial. 

Other  questions  were  made  and  argued,  but^  upon  the 
whole  record,  it  is  entirely  clear  that  the  rulings  of  the  cir- 
cuit court  were  correct. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kjjefoth,  Eespondent,  vs.  The  Northwestern  Iron  Com- 
pany, Appellant. 

February  8  —  March  1, 1898, 

Master  and  servant:  Negligence:  Employment  of  incompetent  servant: 
Injury  to  felloiv-servant 

The  complaint  stated  that  the  defendant  employed  an  incompetent 
servant  to  take  charge  of  boilers  and  engines  in  its  blast  furnace, 
and  that  plaintiff  was  injured  by  a  negligent  act  of  such  servant 
in  the  line  of  his  duty.    Held: 

(1)  That  the  mere  allegation  that  the  servant  performed  a  par- 
ticular act  negligently,  and  plaintiff  was  thereby  injured,  failed 
to  show  that  the  alleged  negligence  of  the  master  in  employing 
the  incompetent  servant  was  the  cause  of  the  plaintiff's  injury. 

(2)  That  the  employment  of  an  incompetent  servant  does  not 
render  the  master  liable  to  a  fellow-servant  for  an  injury  to  him 
caused  by  some  negligent  act  of  such  incompetent  servant,  unless 
the  injury  is  the  result  of  such  incompetence.  If  the  injury  be 
the  result  of  a  mere  act  of  negligence  of  the  incompetent  servant. 
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it  comes  within  the  rule  that  the  master  is  not  liable  to  an  em- 
ployee for  an  injury  caused  by  the  negligence  of  a  co-employee  in 
the  same  business. 

(8)  That  to  render  mere  negligence  incompetence,  there  must  be 
something  more  than  mere  failure  of  duty  as  to  a  particular  act. 
There  must  be  actual  incompetency  to  do  the  work  properly, 
either  for  want  of  physical  or  mental  ability,  or  want  of  that 
mental  balance  and  self-control  that  enables  one  reasonably  to 
bring  into  use,  with  an  ordinary  degree  of  success,  his  intelligence 
and  experience. 

[Syllabus  by  Marsh  AT  J.,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
•county:  James  J.  Dick,  Circuit  Judge.     Reversed. 

Action  for  personal  injuries.  The  complaint,  omitting  for- 
mal allegations,  is  in  substance  as  follows:  On  the  21st  day 
of  December,  1893,  the  defendant  had  a  totally  incompetent 
employee  by  the  name  of  Arndt,  engaged  as  an  engineer  in 
charge  of  the  engines  and  boilers  in  its  blast  furnace,  with 
knowledge  of  such  incompetence.  On  the  same  day  plaint- 
iff, while  also  in  the  employ  of  the  defendant,  without  fault 
on  his  part,  by  reason  of  wilful  negligence  and  careless  acts 
of  said  Arndt  in  turning  on  the  steam  to  a  boiler  in  which 
plaintiff  was  at  work  in  the  usual  course  of  his  employment, 
was  badly  burned,  scalded,  and  injured,  externally  and  in- 
ternally, whereby  he  was  made  to  suffer  great  pain  and 
inconvenience,  and  to  expend  large  sums  of  money  for  doc- 
tors' bills  and  nursing,  and  contract  obligations  for  such  pur- 
poses, notwithstanding  which  he  has  not  been  wholly  cured 
of  his  injuries,  and  they  are  to  some  extent  of  a  permanent 
character.  The  compensation  demanded  is  $20,000.  The 
answer  admitted  the  injury  and  the  manner  in  which  it  was 
caused,  but  denied  that  Arndt  was  incompetent  or  that  the 
injury  was  caused  by  his  negligence  or  carelessness.  The 
answer  also  put  in  issue  the  alleged  extent  of  the  injury  and 
damage. 

At  the  commencement  of  the  trial  defendant's  counsel  ob- 
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jected  to  any  evidence  under  the  complaint,  which  objection 
was  overruled  and  due  exception  taken  thereto.  The  trial 
resulted  in  a  special  verdict,  by  which  the  jury  found,  among 
other  things,  that  negligence  of  the  defendant  or  its  serv- 
ants was  the  proximate  cause  of  plaintiflf's  injury ;  that  Arndt 
was  incompetent;  that  plaintiff's  place  to  work  was  not  rea- 
sonably safe,  and  that  the  act  of  turning  on  the  steam  to  the 
boiler  in  which  plaintiflf  was  working  was  the  result  of  the 
carelessness  of  the  defendant  or  its  servants.  The  damages 
were  assessed  at  $5,300.  There  was  a  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  among  other  things,  on  the 
exception  to  the  overruling  of  the  demurrer  ore  UnuB.  De- 
fendant appealed  from  the  judgment. 

(7.  H.  Van  Ahtine^  of  counsel,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Malone  cfe  BacTi- 
huber  and  Lawrence  (&  Lamoreux^  and  oral  argument  by  J,  E, 
Malone.  They  contended,  inter  alia,  that  it  was  the  duty  of 
the  engineer  in  charge  of  the  boilers  to  notify  any  persoa 
in  them,  when  he  was  going  to  turn  on  the  steam,  that  it 
would  make  the  place  in  which  they  were  at  work  danger- 
ous or  uns3.fe;  and  the  negligence  of  the  engineer  in  making 
such  place  unsafe  was  negligence  of  the  master.  Brahhita 
V.  C.  <&  N.  W.  R.  Co.  38  Wis.  289;  Smith  v.  C,  M.  <&  St.  P. 
R.  Go.  42  id.  520;  Dorseyv.  Phillips  c&  C.  Const.  Co.  id.  585; 
Wedgwood  v.  C.  <J&  iV:  TT.  R.  Co.  44  id.  44;  Steiler  v.  C.  <& 
JV.  W.  R.  Co.  46  id.  497;  Ressex  v.  C.  <&  N.  W.  R.  Co.  45 
id.  477;  Eulehan  v.  O.  B.,  TT.  cfe  St.  P.  R.  Co.  68  id.  520.  A 
master,  who  hires  an  unskilful  and  ignorant  man,  knowing 
him  to  be  such,  and  places  him  in  charge  of  machinery,  un- 
necessarily enhances  the  usual  risks  of  those  employed  about 
it,  and  is  liable  for  injuries  caused  to  servants  employed 
about  such  machinery,  or  in  places  made  dangerous  by  the 
incompetent  servant  hired,  as  the  act  of  the  master  in  hiring 
such  unskilful  servant  makes  the  place  where  his  other  serv- 
ants have  to  work  unsafe  and  dangerous,  and  increases  the 
Vou98  — 83 
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usual  risk  of  their  employment.  Wood,  Master  &  S.  §§  345, 
348;  4  Wait,  Act.  &  Def.  417;  Coomla  v.  New  Bedford 
Cordage  Co.  102  Mass.  572;  Chicago  c6  N.  W.  R.  Co.  v.  Javi- 
son^  55  111.  492;  Columbus  &  I.  C  R.  Co.  v.  Arnold^  31  Ind. 
175;  Keegan  v.  Kavanaugh^  62  Mo.  230;  Sirahlendorf  v. 
Rosenthal,  30  Wis.  674;  Laning  v.  N.  T.  C.  R.  Co.  49  N.  Y. 
521;  FliJce  v.  B.  i&  A.  R.  Co.  53  id.  549;  Corcoran  v.  IIol- 
IrooJc,  59  id.  517;  Foi^d  v.  FUchhurg  R.  Co.  110  Mass.  240; 
Mattheios  v.  Bull,  47  Pac.  Rep.  773. 

Marshall,  J.  As  we  view  this  case,  the  decision  of  the 
question  raised  by  the  exception  to  the  ruling  of  the  trial 
court  on  the  sufficiency  of  the  complaint  is  decisive  of  the 
appeal.  The  only  negligence  of  the  defendant  alleged,  is 
that  of  knowingly  placing  one  Arndt,  an  incompetent  per- 
son for  the  work,  in  charge  of  the  engines  and  boilers  in  its 
blast  furnace,  where  such  plaintiflf  and  servant  were  co-em- 
plpyoes.  That  is  followed  by  an  allegation  that  the  injury 
to  the  plaintiflf  was  caused  by  the  wilful  negligence  and 
carelessness  of  said  Arndt.  Without  the  allegation  of  incom- 
petence, it  could  not  seriously  be  contended  but  that  the  com- 
plaint sets  forth  clearly  a  case  of  injury  to  an  employee  by 
the  negligence  of  a  fellow-servant,  which,  under  one  of  the 
most  familiar  rules  of  the  law  of  negligence,  is  damnum 
absque  injuria.  Uoth  v.  Peters,  55  Wis.  405;  Heine  v.  C.  c& 
N.  W.  R.  Co.  58  Wis.  528;  Pease  v.  C.  d&  iT.  W.  R.  Co.  61 
Wis.  163.  So  the  eflfect  of  the  allegation?  contained  in  the 
complaint  is  to  charge  negligence  of  the  master  without 
charging  that  such  negligence  caused  the  injury  complained 
of,  unless  it  can  be  said  that  there  is  a  suflBcient  connection 
between  the  char^^^e  of  nesflisrence  of  the  master  in  that  it 
employed  an  incompetent  servant,  and  the  charge  that  such 
servant,  through  his  negligence  and  carelessness,  caused  the 
injury  to  plaintiflf,  to  leave  room  for  a  reasonable  inference 
that  such  negligence  and  carelessness  was  attributable  to  the 
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incompetency  alleged.  If  the  master  knowingly,  or  through 
want  of  ordinary  care,  employs  or  retains  in  his  employ  an 
incompetent  employee,  he  is  liable  to  a  co-employee  for  any 
injury  received  by  the  latter  in  the  common  employment, 
provided  such  incompetency  be  the  proximate  cause  of  the 
injury.  But  however  incompetent  such  servant  ^raay  be,  un- 
less the  essential  causal  relation  exists  between  it  and  tho 
injury  necessary  to  actionable  negligence,  the  master  is  not 
liable.  So  here,  if  the  injury  to  the  plaintiff  is  attributable 
to  the  negligence  of  Arndt,  it  does  not  reach  back  further, 
so  as  to  connect  with  the  alleged  negligence  of  the  defend- 
ant in  employing  Arndt,  but  stops  with  the  negligent  serv- 
ant as  the  real  producing  or  efficient  cause,  unless  the  mero 
act  of  negligence  comes  within. the  scope  of  the  term  incom- 
jpetence. 

In  reaching  the  conclusion  here,  full  effect  is  given  to  tho 
very  liberal  rule  for  the  construction  of  pleadings,  that  pre- 
vails under  our  system,  stated  in  the  recent  case  of  Miller 
V.  BayeTy  94  Wis.  123,  in  substance,  thus:  In  determining 
whether  a  complaint  states  a  cause  of  action  the  question  is 
not  whether  the  plaintiff  used  the  most  appropriate  language 
in  stating  his  case,  but  whether  the  language  used  will  per- 
mit a  construction  which  will  sustain  the  pleading,  and  to 
that  end  such  effect  should  be  given  to  its  allegations  as  will 
support  rather  than  defeat  it,  if  that  can  be  done  without 
adding,  by  way  of  construction,  material  words  not  neces- 
sarily implied,  or  giving  to  the  language  used  a  meaning 
that  cannot  be  reasonably  attributed  to  it. 

In  applying  the  foregoing  rule  it  is'  important  to  look  to 
the  meaning  of  the  words  "incompetent"  and  "negligent," 
as  ordinarily  understood.  Tho  former  means,  want  of  abil- 
ity for  the  purpose  (Stand.  Diet.);  not  adequate,  sufficient, 
fit,  suitable,  or  capable  (Webst.  Diet.).  The  latter  means, 
careless,  heedless,  liability  to  omit  what  ought  to  be  done, 
want  of  attention  (Stand.  Diet.);  habitually  omitting,  care- 
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less,  heedless,  neglectful,  incompetent,  thoughtless,  or  regard- 
less (Webst.  Diet.).  So  it  is  clear  that  the  word  "  incompe- 
tent" signifies  either  ignorance  of  how  to  do  a  thing  perfectly, 
or  that  mental  make-up  or  acquired  habit  which  renders  one 
neglectful,  careless,  and  incompetent,  though  possessing  suf- 
ficient knowledge  and  experience  to  do  with  reasonable  care 
and.  skill  the  work  in  hand.  In  such  circumstances,  the  in- 
attention or  carelessness  refers,  not  to  a  particular  act,  but 
to  general  character,  so  as  to  affect,  in  fact,  the  capacity  of 
the  person  for  the  work  he  is  employed  to  do.  So  laid  down 
in  Maiiland  v.  Gilbert  Paper  Co.  97  Wis.  476,  where  very 
recently  we  had  occasion  to  discuss  this  subject.  It  was 
there  said,  in  effect,  that  a  competent  man  is  a  reliable  man, 
both  as  to  physical  and  mental  attributes  and  the  disposition 
with  which  he  generally  does  his  work.  So,  capacity  to  do 
the  work  properly  so  far  as  physical  ability  is  concerned, 
reasonable  knowledge  of  how  the  work  should  be  done,  and 
the  mental  balance  and  self-cor>trol  that  enables  one  reason- 
ably to  bring  into  use  his  intelligence  and  experience,  all  go 
to  the  su,bject  of  competency.  It  has  been  frequently  held 
that  proof  of  a  single  act  of  negligence  will  not  raise  an  in- 
ference of  incompetence.  It  must  necessarily  follow  that, 
ordinarily,  a  mere  allegation  that  a  person  was  negligent  in 
the  performance  of  some  particular  act  is  not  equivalent  to 
an  allegation  of  incompetence,  and  will  not  raise  an  infer- 
ence that  the  act  was  attributable  to  incompetence.  BaZtu 
more  Elevator  Co.  v.  Nealy  65  Md.  438;  Huffman  v.  (7.,  R. 
Li&  P.  R.  Co.  78  Mo.  50. 

From  the  foregoing  it  follows  logically  that  the  allega- 
tion in  the  complaint  before  us  that  the  turning  on  of  the 
steam  was  negligently  done  does  not  reasonably  admit  of 
an  inference  that  the  negligence  was  attributable  to  that 
incapacity  which  is  the  true  test  of  incompetency,  and  the 
result  is  that  we  must  conclude  that  the  complaint  fails  to 
show,  directly  or  by  reasonable  inference,  by  any  allegatioa 


Digitized  by 


Google 


Wis.]  JANUARY  TEE^T,  1898.  501 

Heminway  v&  Reynolds  and  another. 

of  fact,  that  the  injury  complained  of  was  the  result  of  the 
incompetence  of  Arndt,  for  which  defendant  would  be  liable, 
but  does  show,  if  anything,  that  it  was  attributable  to  mere 
negligence  of  Arndt,  from  which  no  liability  of  defendant 
can  flow.  Therefore,  the  demurrer  ore  tenus  should  have 
been  sustained. 

By  the  Court— ^  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  ac- 
cording to  law. 


Heminway,  Eespondent,  vs.  Keynolds  and  another,  Appel- 
lants. 

February  8^  March  i,  1898. 

(1)  Appeal  from  county  court:  Correction  of  its  records,  (2-5)  Wills: 
Probate:  Jurisdiction:  Notice:  Proof  of  publication:  Mistake  in 
order:  Presumptions:  Record. 

1.  Under  sea  4031,  R  S.  1878  (providing  that  "in  all  cases  not  other- 

wise provided  for,  any  executor,  administrator,  trustee,  or  any 
person  aggrieved  by  any  order,  judgment,  decree,  determination, 
or  denial  oi  the  county  court  .  .  .  may  appeal  therefrom  to 
the  circuit  court,"  etc.),  the  circuit  court  has  jurisdiction  to  amend 
or  correct  the  records  of  the  county  court  upon  appeal  from  an 
order  of  that  court  denying  a  petition  for  their  correction. 

2.  Unless  notice  of  the  time  and  place  of  proving  a  will  was  given  as 

required  by  sea  3787,  R.  S.  1878,  all  subsequent  proceedings  based 
thereon  are  void  as  to  such  persons  in  interest  as  did  not  appear 
or  assent  thereto,  or  have  not  since  supplied  such  want  of  appear- 
ance by  acts  clearly  indicating  an  assent  thereto  or  ratification 
thereof. 
8.  Testimony  of  the  attorney  for  the  proponent  of  a  will  that  he  was 
present  when  the  will  was  admitted  to  probate,  and  remembered 
getting  money  from  his  client  which  he  paid  to  the  printer  of  a 
newspaper  for  printing  notice  of  the  proof  of  the  will,  and  that  an 
affidavit  of  the  publication  of  such  notice  was  made  and  filed  by 
him  with  the  county  judge,  but  that  he  did  not  pretend  to  remem- 
ber its  contents;  and  testimony  of  the  propjnent  that  she  gave 
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such  attorney  money  to  pay  the  printer's  fees,  and  thought  she  re- 
membered seeing  the  notice  in  the  papers,  but  did  not  know  what 
kind  of  a  notice  it  was  that  she  saw,  are  held  sufficient  to  sustain 
a  Anting  that  a  notice  was  published,  but  entirely  insufficient  to 
sustain  a  finding  that  a  proper  and  legal  notice  was  given. 

4b  A  decree,  entered  July  3,  admitting  a  will  to  probate,  recited  sub- 
stantially that  notice  had  been  given  as  required  by  an  order  of 
June  ft.  That  order  fixed  thB  date  of  hearing  as  Saturday,  July  3, 
and  directed  publication  of  notice  "according  to  law."  Saturday 
was  in  fact  July  4  and  a  legal  holiday  upon  which  the  court  could 
do  no  work.    The  form  of  notice  prescribed  by  statute  is:  "Notice 

is  hereby  given  that  at  the term  of  the  county  court  to  be 

held  ...  on  the  first  Tuesday  of ,  A.  D.  18 — ,  the  follow- 
ing matter  will  be  heard  and  considered,"  etc.,  no  day  of  the  month 
being  mentioned.  Held,  that  the  inference  would  arise  that  the 
notice  as  published  fixed  the  day  of  hearing  either  on  the  first 
Saturday  of  July,  or,  as  mentioned  in  the  order,  "on  Saturday  the 
3d  day  of  July."  In  tlw  first  event  the  notice  would  be  illegal,  and 
in  the  second  misleading  and  deceptive  and  therefore  insufficient. 

5.  Where  the  jurisdiction  of  a  court  is  attacked  directly,  and  there  is 
no  proof  of  the  facts  upon  which  the  question  of  jurisdiction  rests* 
no  intendments  in  favor  of  jurisdiction  can  be  indulged  in  except 
such  as  are  supported  by  the  record,  if  the  record  attempts  to  deal 
with  that  question. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dodge 
county:  W.  F.  Bailey,  Judge.    Beversed. 

Anselmo  Reynolds,  then  being  a  resident  of  Dodge  county, 
in  this  state,  died  on  May  2,  1891,  leaving  a  will.  At  \he 
time  of  his  death,  he  owned  a  small  amount  of  personal  prop- 
erty and  certain  real  estate  in  Dodge  county.  He  left  a 
widow,  a  daughter,  Qora  Ileminway^  the  respondent,  a  son, 
Frank  S.  Reynolds^  and  a  daughter,  Mainj  Calhoun^  all  of 
full  age.    The  widow  died  on  December  4,  1891. 

On  June  6,  1891,  the  respondent  presented  the  Reynolds 
Avill  for  probate  to  the  county  judge  of  Dodge  county,  and 
on  that  day  the  judge  made  an  order  "  that  the  proofs  of 
said  instrument  be  heard  before  the  judge  of  this  court  on 
Saturday,  the  3d  day  of  July,  A.  D.  1891,  at  10  o'clock  in 
the  forenoon,  at  the  office  of  the  county  judge  in  May ville, 
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in  said  county."  The  order  further  provided  "  that  public 
notice  thereof  be  given  to  the  heirs  at  law  of  said  deceased, 
and  to  all  other  persons  interested,  by  publishing  a  notice 
according  to  law,  for  three  successive  weeks  prior  to  said 
day  of  hearing,  in  the  Dodge  County  Volksfreund,  a  weekly 
newspaper,  printad  and  published  at  May  ville,  in  said  county." 
On  Friday,  July  3,  1891,  the  will  was  presented  and  duly 
proven,  a  certificate  of  its^  probate  duly  issued,  and  letters 
testamentary  were  issued  to  Cora  Reynolds  (now  Cora  Hem- 
inway) as  residuary  legatee. 

On  October  27, 1894,  FranJc  S.  Reynolds  filed  in  the  county 
court  of  said  county  a  petition  asking  to  have  the  probate 
of  said  will  set  aside  and  vacated.  On  January  29, 1895,  the 
respondent  filed  a  cross  petition  for  a  correction  of  the  rec- 
ords of  said  court  by  supplying  proof  of  the  publication 
of  notice  to  heirs  and  all  persons  concerned,  of  the  proposed 
probate  of  said  will.  On  the  same  day,  the  court  made  an 
order  requiring  the  parties  to  make  up  an  issue  for  trial,  and 
a'complaint  and  answer  were  accordingly  filed.  At  a  hear- 
ing, on  March  8,  1895,  the  county  court  denied  the  respond- 
ent's motion  to  correct  the  records  as  to  the  giving  of  notice 
of  the  probate  of  the  will,  and,  without  further  proof,  made 
an  order  vacating  and  setting  aside  the  probate  of  said  will. 
From  tliis  order  respondent  appealed  to  the  circuit  court. 

Upon  the  hearing  in  the  latter  court  the  only  matter  liti- 
gated seems  to  have  been  whether  the  notice  for  hearing  the 
proof  of  the  will  of  Anselmo  Reynolds  had  ever  been  given 
or  not;  and,  after  taking  the  proof,  the  court  found  sub- 
stantially that  such  notice  had,  in  fact,  been  duly  published 
and  proof  thereof  filed  in  the  couftty  court;  and  a  judgment 
was  entered  reversing  the  order  of  the  county  court,  and  re- 
storing and  reviving  the  order  admitting  the  will  to  probate, 
without  prejudice  to  the  right  of  Frank  S.  Reynolds  to  pros- 
ecute his  petition  in  the  county  court  as  to  all  matters  not 
disposed  of  by  the  judgment.  From  the  judgment  so  en- 
tered this  appeal  is  taken. 
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For  the  appellants  there  was  a  brief  signed  by  Sawyer  <h 
Samyer^  of  counsel,  and  oral  argument  by  JS.  TF.  Sdwyer  and 
J.  E,  Malone, 

De  W,  C.  Priest^  attorney,  and  Edward  S.  Bragg^  of  coun- 
sel, for  the  respondent. 

Bardeen,  J.  It  is  insisted  that  the  circuit  court  obtained 
no  jurisdiction  to  amend  or  correct  the  records  of  the  county 
court  under  the  appeal  from  the  order  mentioned.  Sec.  4031, 
E.  S.  1878,  is  comprehensive  in  its  terms,  and  seems  cer- 
tainly to  warrant  such  appeal.  It  says:  "In  all  cases  not 
otherwise  provided  for,  any  executor,  administrator,  trustee, 
or  any  person  aggrieved  by  any  order,  judgment,  decree, 
determination,  or  denial  of  the  county  court  .  .  .  may 
appeal  therefrom  to  the  circuit  court  for  the  same  county ,** 
etc.  The  act  appealed  from  was  within  the  ordinary  judi- 
cial functions  of  the  county  judge,  exercised  in  conformity 
with  a  plain  provision  of  statute,  and  involved  a  substantial 
right,  properly  the  subject  of  review.  There  is  no  force  in 
the  argument  that  the  statute  as  to  appeals  does  not  apply 
because  the  provisions  in  regard  to  the  amendment  of  rec- 
ords are  grouped  by  themselves  and  separate  from  those 
portions  treating  of  the  general  powers  of  the  county  court. 

The  remaining  question  is  one  of  much  more  diflBciilty.  It 
is  insisted  that,  upon  the  record  in  county  court  and  the 
proof  given  in  ^he  circuit  court,  there  was  nothing  to  show 
that  a  proper  notice  to  heirs  and  others  interested  was  ever 
given  of  the  application  to  admit  the  Keynolds  will  to  pro- 
bate, as  required  by  sec.  3787,  K.  S.  1878.  The  fact  is  ad- 
mitted that  there  was  no  proof,  by  way  of  aflSdavit,  of  the 
publication  of  such  notice,  in  the  record  of  the  county  court, 
nor  is  there  any  entry  relating  to  the  same  in  any  of  the 
books  in  his  office.  If  no  such  notice  was  in  fact  given,  all 
subsequent  proceedings  based  thereon  were  void  as  to  such 
persons  in  interest  as  did  not  appear  or  assent  thereto,  or 
have  not  since  supplied  such  want  of  appearance  by  acts 
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clearly  indicating  an  assent  thereto  or  a  ratification  thereof. 
a  Dell  V.  JRogers,  44  Wis.  136;  Melma  v.  PJister,  59  Wis.  186. 
In  GiVbs  v.  ShaWy  17  AVis.  197,  where  an  administrator's  sale 
of  land  was  challenged,  the  sale  was  held  void,  because  the 
record  failed  to  disclose  any  notice  to  the  heirs  at  law  of  the 
time  and  place  of  the  hearing  of  the  application  for  leave 
to  sell.  In  this  case  the  giving  of  the  notice  of  the  time  and 
place  of  proving  the  will,  as  required  by  statute,  was  neces- 
sary to  give  the  county  court  jurisdiction  to  bind  the  parties 
in  interest.  Unless  we  can  say  from  the  record  itself  and 
the  proof  oGfered  that  such  notice,  in  fact,  was  given,  the 
judgment  of  the  circuit  court  cannot  be  sustained. 

The  will  of  Reynolds  was  presented  to  the  county  judge 
for  probate  on  June  6, 1891.  On  that  day  the  judge  made 
an  order  fixing  the  time  and  place  for  hearing  proofs  of  its 
due  execution.  F.  M.  Lawrence  appeared  as  attorney  with 
Mrs.  Heminway.  On  the  hearing  in  circuit  court,  the  for- 
mer testified  that  he  was  present  on  July  3d,  and  remem- 
bered getting  money  from  Mrs,  nemimoay^  which  he  paid 
to  one  of  the  printers  of  the  Dodge  County  Volksf reund  for 
printing  notice  of  the  proof  of  the  will  of  Reynolds;  that  an 
aflBdavit  of  the  publication  of  the  notice  was  made  out  and 
filed  by  him  with  Judge  Lamoreux;  and  that  he  did  not 
pretend  to  remember  the  contents  of  the  notice.  Mrs.  Hem- 
inway testified  that  she  gave  Lawrence  money  to  pay  the 
printers'  fees,  and  she  thought  she  remembered  seeing  the 
notice  in  the  paper,  but  did  not  know  what  kind  of  a  notice 
it  was  that  she  saw.  This  is  substantially  all  the  testimony 
to  be  found  in  the  case  relating  to  the  notice.  It  will  be 
noted  that  no  proof  was  offered  as  to  the  contents  of  the 
notice  or  the  length  of  time  it  was  published.  It  is  sufficient, 
however,  to  support  the  finding  of  the  trial  court  that  a  no- 
tice was  published. 

We  are  left  to  deal  with  the  substance  of  the  notice  on 
the  basis  of  inference.     These  inferences  must  be  derived 
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from  the  state  of  the  record,  and  the  recitals  found  in  the 
papers  and  documents  on  file.  In  the  order  for  hearing 
proofs  of  the  will  we  find  the  following:  "  It  is  ordered  that 
tlie  proofs  of  said  instrument  be  heard  before  the  judge  of 
this  court  on  Saturday^  the  3d  day  of  July,  A.  D.  1891,"  etc. ; 
also,  "and  it  is  further  ordered  that  public  notice  thereof 
be  given  to  the  heirs  at  law  of  said  deceased,  and  to  all  other 
persons  interested,  by  publishing  a  notice  according  to  law 
for  three  successive  weeks,"  etc.  The  proceedings  were  had 
before  the  county  judge  on\Friday^  July  8d,  instead  of  Sat- 
urday^ which  was  the  4th  and  a  legal  holiday.  The  caption 
of  the  decree  allowing  the  will  is  as  follows:  "At  a  general 
term  of  county  court  within  and  for  the  county  of  Dodge, 
and  begun  and  held  at  the  ofiice  of  the  county  judge  on  the 
1st  Saturday  of  July,  A.  D.  1891,  to  wit,  this  3rd  day  of 
July,  189  ."  In  the  body  of  the  decree  is  found  the  follow- 
ing recital:  "And  it  appearing  that  due  notice  of  the  time 
and  place  of  such  hearing  has  been  duly  given,  as  required 
by  the  order  of  the  court  herein  made  on  the  6th  day  of  June, 
A.  D.  1891."  The  decree  bore  date  "July  3d,  1891."  It  is 
not  claimed  that  the  order  for  hearing  the  proofs  of  will  was 
published  as  is  sometimes  the  practice,  but  that  some  kind 
of  a  notice  was  printed,  presumably  a  notice  in  conformity 
with  sec.  4050,  R.  S.  1878.  So  far  as  material  to  this  dis- 
cussion, the  form  of  the  notice  prescribed  by  this  statute 

reads  as  follows:  "Notice  is  hereby  given  that  at  the 

term  of  the  county  court  to  be  held  ...  in  said  county, 
on  the  first  Tuesday  of ,  A.  D.  18 — ,  the  following  mat- 
ter will  be  heard  and  considered,"  etc. 

We  have  referred  to  these  matters  at  length  because  the 
contention  has  arisen  that  the  recitals  in  the  record,  with  the 
l)roof  oflfered,  are  sufficient  to  sustain  tlie  findings  of  the  cir- 
cuit court.  Unsupported  by  the  record,  the  evidence  is  en- 
tirely insufficient  to  support  a  finding  thata  proper  and  legal 
notice  was  given  — First,  because  it  fails  to  disclose  anything 
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regarding  the  contents  of  the  notice,  and  this  is  material  be- 
cause of  the  mistake  in  the  order  naming  the  day  of  the 
hearing  as  Saturday,  July  3d,  instead  of  Friday;  second, 
because  it  fails  to  show  that  the  notice,  whatever  it  was,  was 
published  for  three  successive  weeks.  The  authorities  are 
uniform  that,  in  proceedings  of  this  kind,  the  requirements 
of  the  statute  as  to  obtaining  jurisdiction  must  be  followed 
with  a  reasonable  degree  of  strictness.  It  is  also  true  that, 
in  an  action  like  this  directly  attacking  the  proceeding  of 
the  court  by  which  it  claims  to  have  attained  jurisdiction, 
there  is  not  the  same  liberality  of  intendment  to  support  the 
proceeding  as  in  cases  where  it  comes  in  review  collaterally. 
If  the  recitals  in  the  decree  allowing  the  will  had  said  that 
notice  had  been  given  according  to  law,  or  had  used  words 
of  similar  import,  we  should  not  hesitate  to  support  the  ju- 
risdiction of  the  county  court.  Such  recitals  would  import 
a  compliance  with  statutory  requirements.  But  the  decree 
in  question  is  quite  imperfect  in  this  respect.  It  says  sub- 
stantially, that  notice  has  been  given  as  required  by  the 
order  of  June  6,  1891.  Turning  to  that  order,  we  find  the 
date  of  th6  hearing  fixed  as  Saturday^  July  3d.  We  know 
that  Saturday  was  July  4th,  and  a  legal  holiday  upon  which 
the  court  could  do  no  work.  We  find,  further,  that  the  order 
directs  a  publication  of  a  notice  "  according  to  law."  Upon 
reference  to  the  form  of  the  notice  prescribed  by  law,  we 
discover  that  no  day  of  the  month  is  mentioned  in  it,  and 
that  such  hearings  are  usually  advertised  for  some  designated 
Tuesday  of  each  month.  We  are  thus  driven  to  the  infer- 
ence either  that  the  notice  published  fixed  the  day  of  hear- 
ing on  the  first  Saturday  of  July,  or  that  it  fixed  said  date 
as  mentioned  iu  the  order,  on  "  Saturday,  the  3d  day  of  July." 
The  court  is  unanimous  in  the  opinion  that  a  notice  of  either 
kind  would  be  deceptive  and  misleading. 

As  before  remarked,  in  proceedings  of  this  kind,  which 
involve  the  disposition  of  large  property  interests  and  the 
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settlement  of  large  estates,  the  requirements  of  the  statute 
must  be  followed  with  a  reasonable  degree  of  strictness  iu 
the  attempt  to  secure  jurisdiction.  Jurisdiction  cannot  be 
supported  upon  doubtful  and  uncertain  inferences.  If  the 
notice  in  question  followed  the  order  fixing  the  date  of  hear- 
ing, the  conclusion  that  a  person  glancing  at  it  might  easily 
be  deceived  or  misled  is  too  plain  for  argument.  If  the  time 
fixed  was  the  first  Saturday  in  July,  the  notice  was  clearly 
illegal.  The  deductions  to  be  drawn  in  either  case  are  not 
helped  out  by  the  parol  evidence  in  the  case. 

We  are  not  unmindful  of  the  rule  that,  where  the  jurisdic- 
tion of  a  matter  depends  upon  the  existence  of  certain  facts 
which  the  court  has  authority  to  determine,  its  finding 
thereon  is  final  and  conclusive  until  reviewed  in  a  direct  pro- 
ceeding. In  this  case  the  county  court  had  undoubted  juris- 
diction to  hear  proofs  of  the  will,  but  it  had  no  jurisdiction 
to  bind  parties  in  interest  unless  it  secured  that  right  in  the 
manner  provided  by  statute,  or  it  was  waived.  "When  the 
day  of  hearing  arrived,  the  court  might  determine  for  itself 
whether  it  had  a  right  to  proceed  to  bind  all  parties  in  in- 
terest; but  that  decision  is  not  conclusive,  unless  supported 
by  the  facts.  Much  greater  latitude  of  intendment  is  in- 
dulged in  to  support  the  jurisdiction  of  such  courts  when  the 
matter  comes  up  collaterally  than  in  a  case  where  a  direct 
attack  is  made.  In  absence  of  proof  of  facts  upon  which  the 
question  of  jurisdiction  rests,  no  intendments  in  favor  of  ju- 
risdiction can  be  indulged  in  except  such  as  are  supported 
by  the  record,  if  the  record  attempts  to  deal  with  that  ques- 
tion. As  we  have  already  seen,  the  record  in  this  case  tends 
rather  to  confuse  than  to  aid  in  the  solution  of  this  question. 
We  cannot  give  our  assent  to  the  support  of  proceedings  so 
manifestly  irregular,  deceptive,  and  misleading  as  are  shown 
by  the  records  in  this  case. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  affirm 
the  order  of  the  county  court. 
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Gallaghee,  Eespondent,  vs.  Mjeldk,  Appellant. 

February  8 — March  i,  1898, 

Married  women:  Contracts:  Separate  estate:  Parties, 

1.  A  married  woman  who  has  no  separate  estate  or  property  of  any 
kind  and  is  not  engaged  in  any  kind  of  business  cannot  make  a 
binding  contract  to  repay  money  loaned  to  her  to  enable  her  hus- 
band, or  herself  and  husband,  to  go  into  businesa 

3l  Under  sec.  2608,  S.  &  B.  Ann.  Stats,  (providing  that  "where  a  mar- 
ried woman  is  a  party,  her  husband  must  be  joined  with  her,  except 
that,  when  the  action  concerns  her  separate  property  or  business, 
•  •  •  she  may  sue  or  be  sued  alone  *'),  it  was  error,  in  a  case  not 
within  the  exception,  to  allow  an  action  against  husband  and  wife 
to  be  discontinued  as  against  the  husband  only. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  James  J.  Dick,  Circuit  Judge.     Heveraed, 

For  the  appellant  there  was  a  brief  by  D.  H,  SvmneTy  and 
oral  argument  by  Mrs.  T.  M,  Sumner, 

For  the  respondent  there  was  a  brief  by  Ryam,  cfe  Mertonj 
and  oral  argument  by  E,  Merlon. 

Cassoday,  0.  J.  This  action  was  commenced  in  March, 
1896,  against  the  defendant  Mrs,  Mjelde  and  her  husband, 
H.  J.  Mjelde,  to  recover  $500,  with  interest  at  six  per  cent, 
from  April  16,  1893. 

•  The  original  verified  complaint  alleged,  in  effect,  that 
April  16,  1892,  at  the  special  instance  and  request  of  Mrs, 
Mjelde^  the  plaintiff  loaned  to  her  $500,  said  defendant  to 
secure  the  same  by  a  promissory  note  executed  by  herself 
and  her  husband  as  joint  makers,  payable  three  years  from 
said  date,  with  interest  annually  at  six  per  cent,  per  annum ; 
that  a  note  was  then  drawn  and  executed  by  Mr.  Mjelde, 
and  delivered  to  the  plaintiff  without  the  signature  of  Mrs, 
Mjelde^  of  which  the  following  is  a  copy: 

"$500.00.  '  April  16th,  1892. 

"  On  or  before  three  years  after  date  I  promise  to  pay  to 
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the  order  of  Katie  Oallagher  five  hundred  dollars,  at  225 
Main  street,  Waukesha,  Wis.,  for  value  received,  without 
defalcation  or  discount,  with  interest  from  April  16th,  1892, 
at  the  rate  of  (6)  per  cent,  per  annum  until  paid. 

"No.O. 

"H.  J.  Mjelde.'* 

The  complaint  also  alleged  that  the  plaintiflf  did  not  dis- 
cover the  omission  for  some  time  thereafter;  that  when  she 
did  she  immediately  requested  Mrs.  Mjelde  to  sign  the  same, 
as  agreed;  that  she  failed  and  neglected  to  do  so,  but  prom- 
ised that  she  would  see  that  it  was  paid  when  due;  that  she 
was  a  sister  of  the  plaintiflf,  who  relied  upon  such  promise, 
and  retained  the  note  as  originally  delivered  to  her,  and  al- 
ways had  relied  upon  Mrs,  Mjelde  for  such  payment,  which' 
she  was  personally  liable  for;  that  no  part  of  the  note  had 
been  paid,  except  the  interest  to  April  16,  1893;  that  there 
was  due  and  owing  to  the  plaintiflf  from  the  defendants  by 
reason  of  such  premises  $500,  with  interest  thereon  from 
April  16,  1893,  at  six  per  cent,  per  annum;  that  when  the 
note,  became  due  and  payable,  April  16,  1895,  payment 
thereof  was  duly  demanded  of  the  defendants,  and  the  same 
was  refused  by  them. 

The  complaint  prayed  judgment  against  both  defendants 
for  the  amount  of  the  principal  and  interest. 

The  defendants,  by  an  answer  verified  by  both  of  them, 
jointly,  admitted  and  alleged,  in  effect,  that  they  were  then, 
and  at  all  times  in  the  complaint  named,  husband  and  wife, 
and  that  the  plaintiflf  was  the  sister  of  Mrs.  Mjdde;  that 
April  16,  1892,  the  plaintiff  loaned  to  Mr.  Mjelde  $500,  and 
took  for  such  loan  the  note  mentioned,  and  which  was  still 
due  and  unpaid,  but  for  which  Mrs.  Mjelde  was  in  no  way 
bound  or  responsible;  that  they  denied  each  and  every  alle- 
gation in  the  complaint  contained  not  therein  specifically 
admitted. 

Upon  the  trial  of  the  action,  counsel  for  the  plaintiflf  was 
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allowed,  against  the  objection  end  exception  of  the  defend- 
ants, to  dismiss  the  complaint  so  far  as  Mr.  Mjelde  was 
concerned,  and  to  amend  the  complaint  accordingly,  and 
by  surrendering  the  note  into  court.  The  complaint,  so 
amended,  was  substantially  as  stated.  Thereupon  the  de- 
fendant, Mtb.  Mjelde^  for  another  and  further  verified  answer 
and  defense,  alleged,  in  effect,  that  she  was  then,  and  at  all 
times  named  in  the  complaint,  a  married  woman,  living 
with  her  husband, —  one  of  the  ortginil  defendants  in  this 
action, —  in  this  state;  that  she  had  not,  at  the  times  named 
in  the  complaint,  a  separate  estate  or  property,  and  was  not 
then,  never  had  been,  and  was  tiot  at  the  time  of  such  trial, 
engaged  in  any  separate  business  of  her  own. 

At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  her  damages  at  $595.58. 
From  the  judgment  entered  thereon  the  defendant  Mrs. 
Mjelde  appeals. 

The  plaintiff  testified  to  the  effect  that  in  pursuance  of  a 
prior  conversation  with  the  defendant  at  which  she  had 
agreed  to  loan  her  the  money  to  be  secured  by  a  note  signed 
by  herself  and  her  husband,  she  took  the  $500  to  the  defend- 
ant's house,  April  16, 1892,  and  laid  it  on  the  table;  that  the 
defendant's  husband  was  present;  that  she  supposed  they 
picked  it  up,  of  course;  that  she  did  not  remember  which 
of  the  parties  picked  it  up  first,  nor  which  of  them  picked 
it  up;  that  the  defendant  then  was  married  and  lived  with 
her  husband;  that  she  had  not  at  that  time  any  separate  es- 
tate, nor  any  property  of  any  kind,  and  was  not  engaged  in 
any  business  of  any  kind;  that  she  understood  that  the  de- 
fendant or  her  husband  was  going  into  business,  and  that 
the  defendant  was  to  give  her  husband  the  money  to  do  it 
with;  that  they  had  told  her  that  they  were  going  into  the 
hotel  business,  and  that  she  loaned  the  money  to  the  defend- 
ant.for  the  purpose  of  enabling  her  to  go  into  the  hotel  busi- 
ness, as  she  had  thus  stated;  that  the  defendant's  husband 
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gave  her  the  note  a  day  or  so  afterwards;  that  she  did  not 
discover  that  it  was  not  signed  by  the  defendant  until  a  year 
afterwards;  that  he  paid  the  first  year's  interest  on  it;  that 
August  29,  1893,  the  father  of  the  plaintiff  and  defendant 
died  testate;  that  after  his  death  the  defendant  was  inter- 
ested in  his  estate  as  heir  at  law,  but  not  otherwise.  Thus, 
it  is  admitted  that,  at  the  time  of  the  alleged  loan,  the  de- 
fendant -had  no  estate  nor  property  of  any  kind,  and  that 
she  was  not  engaged  in  any  kind  of  business.  Th6  most 
that  plaintiff's  evidence  tends  to  prove  in  her  favor  is  that 
she  made  the  loan  to  enable  the  defendant's  husband,  or  her- 
self and  husband,  to  go  into  the  hotel  business  some  time 
thereafter.  The  defendant  testified  to  the  effect  that  she 
never  had  any  conversation  with  the  plaintiff  about  borrow- 
ing money;  that  she  heard  a  conversation  between  her  hus- 
band and  the  plaintiff,  in  which  he  said  he  would  like  to 
raise  $500  and  go  west;  that  the  plaintiff  offered  to  loan  him 
the  money;  that  he  offered  to  secure  her  by  a  mortgage  on 
their  furniture,  to  which  the  defendant  objected;  that  the 
plaintiff  then  said  that  she  did  not  want  any  mortgage,  and 
that  was  all  she  heard  at  the  time;  that  she  never  received 
any  of  the  estate  of  her  father,  and  had  no  separate  estate 
or  property  or  any  business  at  the  time  of  the  trial. 

Viewing  such  evidence  in^the  most  favorable  light  for  the 
plaintiff,  it  seems  to  be  insufficient  to  support  the  verdict, 
upon  the  principles  of  law  applicable  to  the  case.  Besides, 
the  court  overruled  a  demurrer  ore  iervus  to  the  complaint. 
That  complaint  contains  no  allegation  or  statement  from 
which  it  can  be  inferred  that,  at  the  time  of  making  the 
alleged  loan,  the  defendant  had  any  separate  estate  or  prop- 
erty, or  that  she  was  in  business  or  contemplated  going  into 
business.  The  most  that  is  alleged  is  that,  at  the  special  in- 
stance and  request  of  the  defendant,  the  plaintiff  loaned  to 
her  $500,  to  be  secured  by  a  note  to  be  executed  by  herself 
and  husband,  but  is  entirely  silent  as  to  what  was  to  be  done 
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with  the  money.  Of  course  she  would  oot  be  bound  at  com- 
mon law,  and  the  facts  alleged  do  not  bring  her  within  any 
of  the  provisions  of  our  statute  enabling  her  to  make  a  bind- 
ing contract.  True,  our  statute  authorizes  a  married  woman 
to  receive  property  "from  any  person  other  than  her  hus- 
band, and  hold  "  the  same,  "  to  her  sole  and  separate  use,'' 
and  to  dispose  of  the  same.  K.  S.  1878,  sec.  2342.  So,  she 
is  entitled  to  her  "  individ'ual  earnings  "  in  certain  cases.  Id. 
sec.  2343.  So,  in  case  of  certain  conditions  as  to  her  hus- 
band, she  has  "  the  right  to  transact  business  in  her  own 
name,  and  to  collect  and  receive  the  profits  of  such  business, 
her  own  earnings  and  the  earnings  of  her  minor  children  in 
her  charge  or  under  her  control,  and  apply  the  same  for  her 
own  support  and  the  support  and  education  of  such  chil- 
dren." K.  S.  1878,  sec.  2344.  So,  the  statute  has  expressly 
authorized  her  to  sue  in  her  own  name,  and  "  have  all  the 
remedies  of  an  unmarried  woman  in  regard  to  her  separate 
property  or  business,  and  to  recover  the  earnings  secured  to 
her  by  "  the  statutes  cited,  and  has  provided  that  she  "shall 
be  liable  to  be  sued  in  respect  to  her  separate  property  or 
business."  S.  &  B.  Ann.  Stats,  sec.  2345.  These  statutes, 
.  undoubtedly,  give  to  married  women  such  implied  powers 
as  are  necessary  or  convenient  to  carry  into  execution  the 
rights  and  powers  thus  conferred. 

The  furthermost  this  court  has  gone,  in  the  direction  of 
supporting  this  action,  is  to  hold  that  a  married  woman, 
having  no  separate  estate,  may  acquire  such  estate  by  pur- 
chasing property  of  any  person  other  than  her  husband, 
entirely  on  credit,  and  thereby  make  herself  liable  for  the 
contract  price  in  an  action  at  law.  Dayton  v,  Walshy  47  Wis. 
113;  Krouakop  v,  Shontz,  51  Wis.  2t)4;  Cramer  v.  llanaford^ 
53  Wis.  85;  Bouchv.  Enos,  61  Wis.  660.  The  princi|)les  in- 
volved are  fully  covered  by  the  reasons  given  and  authori- 
ties cited  in  these  cases  and  the  more  recent  cases,  and  hence 
it  is  unnecessary  to  repeat  them.  FulUr  (&  Fuller  Co.  v.  Mo- 
Vol.  98  — 33 
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Henry,  83  Wis.  573;  Gaynor  v.  Blewitt,  86  Wis.  399;  Muel- 
ler V.  Wiese,  95  Wis.  381;  FranJce  v,  NeUler,  97  Wis.  364. 

The  statute  is  imperative  that,  "  where  a  married  woman 
is  a  party,  her  husband  must  be  joined  with  her,  except  that, 
when  the  action  concerns  her  separate  property  or  business, 
.  .  .  she  may  sue  or  be  sued  alone."  S.  &  B.  Ann.  Stats. 
sec.  2608.  Since  the  case  does  not  come  within  the  excep- 
tion, it  is  obvious  that  the  defendant  could  not  be  properly 
sued  without  joining  her  husband,  and  hence  it  was  error  to 
allow  the  plaintiff  to  discontinue  the  action  as  against  the 
husband. 

By  the  Court, —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  triaL 


Lardnbe,  Eespondent,  vs.  Williams  and  others,  Appellants^ 

February  9 — March  2, 1898, 

Wills:  Construction:  Power  to  mortgage:  Conveyance  by  person  having^ 
both  an  interest  and  a  power:  Reformation:  Judgment 

1,  By  his  win  a  testator,  who  left  a  very  small  amount  of  property 
and  a  very  large  family,  gave  all  his  property  to  his  wife,  to  be 
used  and  held  by  her  for  her  own  support  and  the  support  and 
education  of  their  minor  children  until  they  should  become  of 
age,  and  until  she  should  die  or  remarry,  the  balance  of  said  estate 
at  her  death  or  remarriage  to  be  divided  among  the  children.  The 
will  stated  that  it  was  expressly  intended  that  the  wife  should 
have  the  full  right  and  power  to  hold  the  property  and  the  testa- 
tor's business,  and  carry  on  the  same,  in  the  same  manner  as  he 
could  do  were  he  living,  and  that  she  should  have  the  right  to  sell 
and  dispose  of  any  and  all  of  the  property  as  she  might  deem  best 
for  the  use  and  purposes  aforesaid.  Held^  that  the  will  gave  her 
power  to  mortgage  the  property  as  well  as  to  sell  and  convey  it^ 
[Whether  a  simple  power  of  sale  wiU  authorize  a  mortgage,  not 
determined.] 
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a.  The  common-law  rule  that  where  a  person  has  both  an  interest  and' 
a  power,  a  conveyance  by  him  which  contains  no  apt  words  indi- 
catinfi^  an  intent  to  exercise  the  power  will  be  held  to  be  merely 
a  conveyance  of  the  interest,  and  not  an  execution  of  the  power^ 
was  not  changed  by  sec  2149,  R.  S.  1878,  providing  that  "every 
instrument  executed  by  the  grantee  of  a  power,  conveying  an  es- 
tate or  creating  a  charge,  which  such  grantee  is  authorized  by 
the  power  to  convey  or  creatjB,  but  which  he  would  have  no  right 
to  convey  or  create,  unless  by  virtue  of  his  power,  shall  be  deemed 
a  valid  execution  of  the  power,  although  such  power  be  not  recited 
or  referred  to  therein." 

8.  A  mortgage,  executed  by  a  life  tenant  who  was  also  vested  with  a 
power  to  mortgage  the  fee,  which  did  not  refer  to  the  power  and 
therefore  covered  only  the  life  estate,  may  be  reformed  so  as  to- 
cover  the  fee,  where  both  parties  thereto  intended  and  agreed  that 
the  fee  of  the  land  and  not  the  mere  life  estate  should  be  mort- 
gaged, and  supposed  that  a  mortgage  in  the  usual  form  would  be 
a  valid  mortgage  of  the  fee  under  the  power. 

4  A  judgment  in  such  a  case,  based  on  findings  authorizing  a  reforma- 
tion, which  foreclosed  the  mortgage  and  ordered  a  sale  of  the  fee,, 
in  all  respects  as  though  the  mortgage  had  been  reformed,  but 
contained  no  provision  specifically  reforming  it^  was  substantially 
a  judgment  of  reformation. 


Appeal  from  a  judgment  of  the  county  court  of  "Wauke- 
sha county :  M.  S.  Geiswold,  Judge.    Affi^rraed. 

This  is  an  action  to  reform  and  foreclose  two  certain 
mortgages  upon  the  same  parcel  of  real  estate.  The  mort- 
gages, amounting  to  $2,000,  were  executed  by  the  defendant 
Lucina  H,  Williams  to  H.  K.  and  B.  G.  Edgerton,  assignors 
of  the  plaintifiF,  and  were  in  the  usual  form,  purporting  to 
mortgage  the  fee  of  the  premises,  and  were  signed  simply 
Lucina  H.  Williains.  The  mortgaged  premises  were  origi- 
nally the  property  of  one  William  P.  Williams,  the  husband 
of  Lucina,  who  died  in  March,  1881,  testate,  and  the  plaint- 
iflf  claims  that  the  mortgages  should  be  reformed  so  as  to 
show  that  they  were  executed  by  Lucina  under  a  certain 
power  given  her  in  the  will  of  said  William  P.  Williams. 
The  defendants  deny  that  they  were  executed  under  said 
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power,  and  claim  that  only  the  life  estate  was  covered  by 
said  mortgages  for  the  life  of  said  Lucina, 

The  court  found,  after  trial  of  the  action,  that  William  P. 
Williams  died  leaving  surviving  his  widow  and  eleven  chil- 
dren, the  oldest  being  about  twenty-five  years  old  and  the 
youngest  four  years  old  at  the  time  of  the  father's  death; 
that  he  then  owned  the  real  estate  mortgaged,  and  left  a 
last  will,  which  was  duly  probated,  and  which  contained  the 
following  clause: 

"Secondly,  I  hereby  give,  devise,  and  bequeath  unto  my 
wife,  Lucina  H,  Williams^  all  the  rest  and  residue  of  my  es- 
tate (after  the  payment  of  my  debts,  as  aforesaid),  to  be  used 
and  held  by  her  for  her  own  support,  and  for  the  bringing 
up  and  educating  and  support  of  all  my  minor  children  until 
4»hey  shall  severally  become  of  age  (twenty-one  years),  and 
until  my  said  wife  shall  depart  this  life,  unless  she  shall 
sooner  marry ;  and  at  her  death  the  balance  of  my  said  es- 
tate shall  be  divided  among  all  my  children,  equally  shared 
and  share  alike;  and  in  case  of  her  marriage,  then,  and  in 
that  event,  such  division  of  my  said  estate  shall  be  then 
made  as  aforesaid;  but  in  no  event  shall  any  such  division 
of  my  said  estate  be  made  until  ail  my  said  children  shall 
have  arrived  at  the  age  of  twenty  years.  It  is  hereby  ex- 
pressly intended  by  me  in  this  will  that  my  said  wife  shall 
have  the  full  right  and  power  to  hold  my  said  property  and 
tmy  business,  and  carry  on  the  same,  in  the  same  manner 
and  in  accordance  with  her  own  judgment  and  discretion, 
as  I  could  and  would  do  were  I  living  and  present  in  and 
about  the  same.  Further,  that  she  shall  also  have  the  right 
to  sell  and  dispose  of  all  and  singular  of  any  and  all  of  my 
said  estate,  both  real  and  personal,  in  manner  and  as  she 
may  in  her  own  judgment  deem  best  for  supporting  herself 
and  family,  aforesaid,  and  carrying  on  and  management  of 
said  business,  or  any  other  proper  business,  for  said  pur- 
poses, during  the  time  she  may  hold  and  use  the  same,  and 
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my  said  wife  shall  have  and  hold  all  my  said  estate  and  dis- 
pose of  any  part  thereof  for  the  aforesaid  use  and  purposes, 
and  shall  have  full  and  complete  power  and  authority  to  sell 
and  convey  the  whole  or  any  part  thereof." 

The  court  further  found  that  the  real  estate  in  question 
was  the  homestead  of  the  deceased,  and  continued  to  be  the^ 
home  of  Lucina  and  the  minor  children  after  the  death  of 
said  Williams;  that  Lucina  and  the  minor  children  had  no- 
oth6r  property  except  the  property  left  by  the  deceased^ 
and  that  the  income  therefrom  was  small  and  insufficient 
for  the  support  of  the  family  and  the  education  of  the  chil- 
dren, so  that  it  became  necessary  for  Lucina  to  raise  money 
out  of  the  real  estate  left  by  the  husband  for  the  support  of 
herself  and  the  support  and  education  of  the  children,  and 
that  she  was  obliged  to  dispose  of  nearly  all  of  the  estate, 
except  the  land  described  in  the  mortgages,  for  such  purposes ;. 
that,  before  the  execution  of  the  mortgages  in  question,  she 
raised  the  money  necessary  for  her  support,  and  the  support 
and  education  of  the  children,  by  mortgaging  the  land  in 
question,  and  that  said  mortgages  were  released  and  became 
merged  in  the  mortgages  described  in  the  complaint;  that, 
at  the  time  of  the  execution  of  the  mortgages  described  in 
the  complaint,  she  had  been  trying  to  sell  said  premises  to 
raise  money  necessary  for  her  support  and  that  of  the  fam- 
ily, and  had  been  unable  to  sell  the  same  except  at  a  sacri- 
fice, and  that  she  thereupon  executed  the  mortgages  in 
question  for  the  purpose  of  raising  the  money  necessary  for 
her  support  and  the  support  and  education  of  the  minor 
children,  and  that  the  consideration  of  said  mortgages  was 
paid  to  her  for  such  necessary  support  and  education,  and 
so  used  by  her;  and,  further,  that  said  mortgages  were  ex- 
ecuted and  delivered  with  the  intent  by  all  parties  to  mort- 
gage and  convey  the  fee  in  said  lands  as  well  as  the  life 
estate  of  said  Lucina  under  the  power  given  in  said  will, 
and  that  the  value  of  said  real  estate  did  not  exceed  $3,500. 
It  was  further  found  that  said  Lucina  has  remained  unmar- 
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Tied  since  the  death  of  her  husband,  and  that  all  the  allega- 
tions of  the  complaint  were  true,  and  that  said  mortgages 
Avere  effectual  to  mortgage  the  fee  of  said  premises,  and 
that  the  plaintiff  was  entitled  to  the  relief  demanded  in  the 
'Complaint. 

Upon  these  findings,  judgment  of  foreclosure  and  sale 
was  rendered  adjudging  sale  of  the  fee  of  the  premises  as 
against  the  defendant  Lucina  and  the  remaining  defend- 
-ants,  consisting  of  the  children  of  said  William  P.  Williams. 
From  that  part  of  the  judgment  adjudging  that  the  fee  of 
the  premises  be  sold  instead  of  the  life  estate  of  Lticina^  the 
-defendants  appeal. 

<7.  n.  Van  AUtiney  for  the  appellants. 

John  A.  Kelly^  for  the  respondent,  argued,  among  other 
things,  that  under  the  will  the  widow  had  power  to  mort- 
gage. Jones  V.  JtmeSy  66  Wis.  310;  Croft  v.  Bannister^  9  id. 
503;  Marvin  v.  Titsworth^  10  id.  320;  Downey  v.  Bissell,  4 
Fed.  Rep.  65;. Giles  v.  Little^  13  id.  100;  McCreary  v.  Bom- 
herger^  151  Pa.  St.  322;  Ilenderson  v.  Smithy  62  Fed.  Rep. 
708;  2  Washburn,  Real  Prop.  (4th  ed.),  655;  18  Am.  &  Eng. 
Ency.  of  Law,  942;  Gordon  v.  Preston^  1  Watts,  385;  Water- 
-man  v.  Baldwin,  68  Iowa,  255;  Perry,  Trusts  (4th  ed.), 
§  768;  Loehenthal  v.  Raleigh,  36  N.  J.  Eq.  169;  Kent  v.  Mor- 
rison, 153  Mass.  137;  Lancaster  v,  Dolan,  1  Rawle,  231; 
DuvaPs  Appeal,  38  Pa.  St.  112;  Pennsylvania  Co,  v.  Austin, 
42  id.  257;  Zane  v,  Kennedy,  73  id.  182;  Watts' s  Appeal,  78 
id.  370;  Maurer^s  Apjjeal,  86  id.  380;  Campbell  v,  Foster 
Home  Asso.  163  id.  609;  Hill,  Trustees,  475;  Stroughill  v, 
A^nstey,  1  De  Gtex,  M.  &  G.  635;  Page  v.  Cooper,  16  Beav. 
396;  Ball  v,  Harris,  4  Mylne  &  C.  264;  Adams  v,  Rome,  59 
'<5a.  769;  Colesbury  v.  Dart,  61  id.  620;  Starr  v.  Moidton,  97 
111.  525. 

WiNSLow,  J.  The  findings  of  fact  were  fully  proven  by 
clear  and  satisfactory  evidence,  and  it  is  not  deemed  neces- 
sary or  profitable  to  review  the  evidence  to  demonstrate 
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that  it  supports  the  findings.  The  questions  remaining  for 
consideration  are  purely  legal,  and  are  two  in  number,  viz. : 
{1)  Did  the  power  given  in  the  will  to  the  widow,  Lucina^ 
authorize  her  to  mortgage  the  premises?  and  (2)  If  the  power 
to  mortgage  was  granted  by  the  will,  then  was  such  power 
exercised  by  the  execution  of  mortgages  which  contained 
no  reference  to  the  power?  and,  if  it  was  not,  could  such 
mortgages  be  reformed  and  made  effective  as  valid  mort- 
gages upon  the  fee  under  the  power? 

1.  The  widow  was  left  with  a  very  small  amount  of  prop- 
erty and  with  a  very  large  family  to  support.  It  clearly 
appears  by  the  will  that  the  testator  intended  that  his 
widow  should  have  a  life  estate  during  widowhood  in  all 
the  property,  and  that  she  should  also  be  clothed  with 
power  to  use  and  dispose  of  all  the  property  left  in  carry- 
ing on  a  small  mercantile  business  and  supporting  herself 
and  educating  the  children,  as  fully  as  the  testator  could  do 
if  living.  This  was  really  necessary,  under  the  circum- 
stances, and  in  fact  was  the  only  reasonable  provision  which 
-could  be  made  for  her,  in  default  of  giving  her  an  absolute 
fee.  The  question  is.  What  is  the  proper  construction  to  be 
given  to  the  provisions  of  the  will,  construing  it  all  together, 
and  giving  effect  to  the  manifest  intent  of  the  testator  as 
shown  by  the  will,  in  the  light  of  the  surrounding  circum- 
stances. Hopkins  v.  Ilolt^  9  Wis.  228;  Eastman^ a  Estate^  24 
Wis.  556;  Lovass  v.  OUon^  92  Wis.  616.  Applying  this  test 
to  the  will  in  the  present  case,  we  can  entertain  no  doubt 
that  the  intent  of  the  testator  was  to  give  his  widow  power 
to  mortgage  the  property  as  well  as  to  sell  and  convey  it. 
Otherwise  she  might  not  be  able  to  educate  and  support  the 
children,  and  would  not  have  that  full  right  and  power  "to 
hold  the  property  and  business  "  and  carry  on  the  same  in  the 
same  manner  as  the  testator  could  do  if  living,  and  the  clear 
intent  of  the  testator  would  be  defeated.  Kent  v,  Mot^ri- 
^on^  153  Mass.  137,  10  L.  K.  A.  756.     In  so  holding,  we  are 
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not  to  be  understood  as  holding  that  a  simple  power  of  sale 
will  authorize  a  mortgage.  This  is  a  question  upon  which 
the  decisions  are  not  uniform.  See  Perry,  Trusts  (4th  ed.)^ 
§  768;  l8  Am.  &  Eng.  Ency.  of  Law,  tit.  "Powers,"  940, 
note  2.  We  simply  construe  the  language  of  this  will  as 
giving  the  power  to  mortgage. 

2.  The  power  being  established,  we  proceed  to  the  second 
question,  which  naturally  divides  itself  into  two  questions, 
namely :  Were  the  mortgages  on  their  face  a  valid  execu- 
tion of  the  power?  and,  If  not,  was  a  case  made  for  their 
reformation,  so  as  to  be  valid  under  the  power? 

The  widow  had  a  life  estate  during  widowhood,  and  a 
power  of  sale  over  the  same  land.  The  well-established  rule 
at  common  law  is  that  where  a  person  has  both  an  interest 
and  a  power,  a  conveyance  which  contains  no  apt  words  in- 
dicating an  intent  to  exercise  the  power  will  be  held  to  be 
merely  a  conveyance  of  the  interest,  and  not  an  execution 
of  the  power.  4  Kent,  Coram.  334,  335;  Sugden,  Powers, 
ch.  6,  sec.  8;  Mut.  Z,  Ins,  Co.  v,  Shipman,  119  !N".  Y.  324. 
This  rule  was  recognized  and  adopted  in  this  state  in  case 
of  a  quitclaim  deed  made  by  a  life  tenant  who  had  a  power 
to  convey  the  fee.  Towle  v.  Ewing^  23  Wis.  336.  It  might 
seem  that  this  rule  was  changed  by  sec.  2149,  R.  S.  1878, 
which  is  the  same  as  sec.  51,  ch.  85,  E.  S.  1858,  and  reads  as 
follows:  "Every  instrument  executed  by  the  grantee  of  a 
power,  conveying  an  estate  or  creating  a  charge,  which  such 
grantee  is  authorized  by  the  power  to  convey  or  create,  but 
which  he  would  have  no  right  to  convey  or  create,  unless  by 
virtue  of  his  power,  shall  be  deemed  a  valid  execution  of  the 
power,  although  such  power  be  not  recited  or  referred  to 
therein."  The  same  statutory  provision,  in  substance,  ex- 
ists in  New  York,  and  the  court  of  appeals  of  that  state,  in 
passing  upon  it  in  a  case  almost  identical  with  the  one  at 
bar,  held  that  the  statute  was  intended  "to  provide  that,, 
whenever  a  single  power  exists  under  which  a  grantor  may 
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convey  or  mortgage  real  estate,  his  conveyance  is  attribu- 
table to  the  exercise  of  the  power,"  but  that  it  was  not  in- 
tended thereby  to  change  the  long-existing  rule  that,  if  a 
grantor  possessed  an  interest  as  well  as  a  power,  his  mere 
conveyance,  without  reference  to  the  power,  would  be  held 
to  apply  only  to  his  interest.  Mut.  L,  Ins.  Co.  v.  Shipmariy 
supra.  Such,  also,  is  the  apparent  effect  of  the  decision  of 
this  court  in  the  case  of  Towle  v.  Ewing^  supra^  although 
the  statute  was  not  referred  to  in  that  case.  We  are  con- 
tent to  adopt  this  construction,  and  therefore  hold  that  the 
mortgages,  upon  their  face  containing  no  reference  lo  the 
power,  only  cover  the  life  estate  of  Lucina  II.  Williams. 

This  conclusion,  however,  does  not  preclude  the  possibility 
of  reformation  of  the  instruments  as  between  the  parties,  if 
a  proper  case  for  reformation  be  made.  Such  an  instrument 
is  fully  as  susceptible  to  reformation  as  any  other  convey- 
ance, where  no  rights  of  third  persons  have  intervened.  If 
the  understanding  was  that  the  mortgages  should  be  exe- 
cuted under  the  power  granted  by  the  will,  and  should  cover 
the  fee,  and  by  mistake  or  ignorance  of  the  scrivener  they 
were  not  made  in  the  proper  form  to  carry  out  the  agree- 
ment, then  a  court  of  equity  has  power  to  reform  and  en- 
force them  as  contemplated  and  agreed  by  the  parties.  Such 
errors  as  these  are  very  frequently  corrected  by  a  court  of 
equity,  and  there  have  been  marked  examples  of  the  exer- 
cise of  this  beneficent  power  by  this  court.  Green  Bay  ik 
M.  Canal  Co.  v.  Hewitt,  62  Wis.  31G;  Silhar  v.  Ryder,  G3 
Wis.  106;  Whitmore  v.  Hay,  85  Wis.  240;  2  Pomeroy,  Eq. 
Jur.  §  845. 

In  the  present  case  it  was  conclusively  shown,  not  only  by 
the  circumstances  but  by  direct  evidence,  that  both  mort- 
gagor and  mortgagees  intended  and  agreed  that  the  fee  of 
the  land  should  be  mortgaged,  and  not  the  mere  life  estate, 
and  that  they  knew  that  the  power  to  mortgage  came  from 
the  provisions  of  the  will,  and  that  they  supposed  that  a 
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mortgage  in  usual  form  would  be  sufficient  to  make  a  valid 
mortgage  on  the  fee  under  the  will.  No  lawyer  was  con- 
sulted, but  one  of  the  mortgagees  drew  the  papers,  and  did 
not  suppose  it  necessary  to  recite  the  power,  but  thought  an 
ordinary  mortgage  would  be  sufficient.  If  a  court  of  equity 
eould  not  relieve  the  mortgagee  under  such  circumstances, 
-and  make  the  agreement  what  it  was  intended  to  be,  it 
would  be  a  reproaqh  to  the  law.  The  court  found  that  the 
intent  of  the  parties  was  to  execute  the  power  and  mortgage 
the  fee,  and  that  by  mistake  the  papers  were  drawn  with- 
out reference  to  the  power,  and  that  the  plaintiff  was  en- 
titled to  the  relief  prayed  in  his  complaint,  a  part  of  which 
consisted  in  the  reformation  of  the  mortgages. 

We  do  not  find  that  the  judgment  contains  a:ny  provision 
specifically  reforming  the  mortgages,  but  it  adjudges  fore- 
closure and  sale  of  the  fee  in  all  respects  as  though  the 
mortgages  were  reformed,  and  we  regard  this  judgment, 
under  the  findings,  as  amounting  substantially  to  a  judg- 
ment of  reformation. 

By  the  Court. —  Judgment  affirmed. 


MoCoRMioK,  Plaintiff  in  error,  vs.  Clbvbland,  Defendant  in 

error. 

February  10  —  March  1, 1898, 

Justices'  courts:  De  facto  officer:  Presumptions:  Collateral  attack. 

Where  there  is  the  office  of  justice  of  the  peace  in  a  municipal  cor- 
poration, and  a  judgment  rendered  by  a  person  purporting  to  act 
as  such  justice,  in  the  absence  of  evidence  to  the  contrary  it  wiU 
be  presumed,  in  favor  of  such  judgment,  that  the  person  so  act- 
ing was  in  possession  of  the  office,  hence  at  least  a  de  facto  jus- 
tice, and  the  judgment  not  open  to  collateral  attack. 
[Syllabus  by  Marshall^  J.J 
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Error  to  review  a  judgment  of  the  circuit  court  for  Brown 
county :  S.  D.  Hastings,  Jr.,  Circuit  Judge.     Affirmed. 

For  the  plaintiff  in  error  there  was  a  brief  by  Sheridan  <& 
Eva7i8^  and  oral  argument  by  W,  L,  Evans.  To  the  point 
that  the  circuit  court  will  take  cognizance  of  who  are  jus- 
tices of  the  peace  in  the  county  where  the  court  is  held,  and 
of  who  are  incumbents  of  oflBces  under  general  statutes,  they 
cited  Bradner,  Ev.  (1st  ed.),  92;  1  Rice,  Ev.  26,  and  cases 
cited;  12  Am.  &  Eng.  Ency.  of  Law,  179,  and  cases  cited. 

For  the  defendant  in  error  there  was  a  brief  by  Calkins 
<&  McGruer  and  Sol.  P.  Huntington^  and  oral  argument  by 
L.  A.  Calkins. 

« 

Marshall,  J.  The  record  returned  to  this  court  discloses 
a  judgment  against  the  defendant  [plaintiff  in  error],  ren- 
dered before  one  William  Hood,  as  justice  of  the  peace  of 
the  city  of  Green  Bay,  an  appeal  in  due  form  from  such 
judgment  to  the  circuit  court  for  Brown  county,  and,  as  the 
result  of  the  trial  in  the  circuit  court,  a  judgment  for  plaintiff 
[defendant  in  error]  for  $80  damages  and  $35  costs.  There 
is  no  bill  of  exceptions,  therefore  the  writ  of  error  brings 
here,  properly,  only  the  judgment  and  the  pleadings,  verdict, 
orders,  and  papers  on  which  it  was  based  and  which  affect  it. 
Donkle  v.  Milem^  88  "Wis.  33.  Affidavits,  orders,  and  proceed- 
ings after  judgment  do  not  affect  it,  form  no  part  of  the  record 
in  the  absence  of  a  bill  of  exceptions  making  them  such,  and 
cannot  be  considered,  though  included  in  the  return  to  the 
writ  of  error. 

The  sole  question  for  discussion  on  the  record,  as  we  find 
it,  is.  Does  it  support  the  judgment?  The  ground  upon  which 
plaintiff  in  error  contends  it  does  not,  is  that  the  case  came 
to  the  circuit  court  by  appeal  from  a  judgment  rendered  by 
William  Hood,  pretending  to  act  as  justice  of  the  peace  of 
the  city  of  Green  Bay,  but  that  the  circuit  court  acquired 
no  jurisdiction  because  Hood  was  not  such  justice,  and  was 
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not  in  possession  of  the  office  of  justice  of  the  peace  of  such 
city,  therefore  neither  a  de  facto  nor  a  de  jure  officer;  that 
he  was  elected  justice  of  the  peace  of  the  city  of  Ft.  Howard, 
Avhich  ceased  to  exist  as  a  corporation  as  a  result  of  a  vote 
on  the  question  of  its  annexation  to  the  city  of  Green  Bay; 
that  the  charter  of  the  city  of  Green  Bay  provides  for  three 
justices  of  the  peace,  and  that  there  were  duly  elected  and 
qualified  justices  in  possession  of  all  the  offices  at  the  time 
Hood  pretended  to  act  in  the  rendition  of  the  judgment  in 
question ;  but  such  facts,  if  they  exist,  do  not  appear  by  the 
record. 

If  Hood  was  a  dejure  or  a  de  facto  justice  of  the  peace, 
his  jurisdiction  for  the  purposes  of  this  case  was  complete. 
There  was  such  an  office  as  justice  of  the  peace  of  the  city 
of  Green  Bay.  The  record  shows  that  Hood  rendered  the 
judgment  pretending  to  act  as  such  justice.  In  the  absence 
of  evidence  to  the  contrary  it  must  be  presumed  in  favor  of 
his  acts  that  he  was  in  the  actual  possession  of  the  office,  the 
duties  of  which  he  assumed  the  right  to  perform.  Such 
facts  constitute  all  the  essentials  of  a  de  facto  officer.  There- 
fore, it  conclusively  appears,  looking  to  the  record  alone,  that 
Hood  was  at  least  a  de  facto  officer,  and  hence  his  acts  as 
such  are  not  open  to  collateral  attack.  In  re  Boyle^  9  Wis. 
264;  Laver  v.  McGlacTilin^  28  Wis.  364.  This  appears  to  be 
all  that  need  be  said  in  deciding  this  case.  The  question 
presented  involves  a  proposition  the  decision  of  which  turns 
on  a  principle  so  elementary  that  any  discussion  of  the  sub- 
ject appears  to  be  unnecessary. 

By  the  Court. —  Judgment  affirmed. 
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WiNDEoss,  Eespondent,  vs.  McKillop  aud  another,  Appel- 
lants. 

February  10  —  March,  1, 1898. 

Appeal:  Failure  to  apply  for  correction  of  manifest  error:  Costs, 

An  appeal  from  a  judgment  of  foreclosure  on  the  sole  ground  that  it 
provides  that  the  amount  due  thereon  shall  bear  interest  at  a  rate 
in  excess  of  the  minimum  legal  rate,  in  violation  of  sec.  3164,  R.  S. 
1878,  as  amended  by  ch.  303,  Laws  of  1891,  is  without  merit  where 
the  attention  of  the  trial  court  was  not  called  to  the  obvious  mis- 
take; and  on  reversal  of  the  judgment,  as  required  by  Supreme 
Court  Rule  XXXII,  no  costs  will  be  allowed  except  that  respondent 
will  be  required  to  pay  the  fees  of  the  cleirk  of  this  oourt* 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
<jounty:  S.  D.  Hastings,  Jb.,  Circuit  Judge.  Affirmed  in 
part;  reversed  in  part 

The  plaintiff  commenced  this  action  to  foreclose  a  mort- 
gage executed  by  the  defendant  McKillop.  Personal  service 
was  had  on  all  of  the  defendants.  The  defendant  McKillop 
suffered  default,  and  the  other  defendants  appeared  but  put 
in  no  answer.  Due  notice  of  application  for  judgment  was 
given,  and  on  December  21,  1896,  judgment  of  foreclosure 
was  entered.  The  note  secured  by  the  mortgage  bore  in- 
terest at  eight  per  cent,  per  annum,  and,  by  inadvertence, 
plaintiff's  attor»ey  included  a  provision  in  the  judgment  that 
the  amount  due  thereon  should  bear  interest  at  that  rate. 
Defendants  McKillop  and  the  Kolt  Lumber  Company  appeal 
from  said  judgment. 

For  the  appellants  the  cause  was  submitted  on  the  briefs 
of  Reinhart  cfe  Truddl. 

For  the  respondent  there  was  a  brief  by  Morrow  cfe  Lynch^ 
attorneys,  and  Sheridan  <&  EvanSy  of  counsel,  and  oral  argu- 
ment by  W.  L.  Evans. 
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Bardeen,  J.  Sec.  3164,  R.  S.  1878,  as  amended  by  ch.  303, 
Laws  of  1891,  provides  that  the  amount  adjudged  to  be  due 
in  any  judgment  for  the  foreclosure  of  a  mortgage  shall  draw 
interest  at  the  rate  provided  to  be  paid  on  the  mortgage 
debt,  l)ut  shall  not  exceed  the  minimum  legal  rate  of  intej^est. 
Sec.  1688,  E.  S.  1878,  as  amended  by  ch.  61,  Laws  of  1893^ 
fixes  the  minimum  rate  of  interest  at  six  per  cent.  It  was 
therefore  error  for  the  plaintiff  to  include  any  greater  rate 
of  interest  in  the  judgment  than  six  per  cent.  It  was  error, 
however,  which  the  trial  court  would  have  corrected  on 
mere  suggestion,  had  its  attention  been  called  to  it,  and 
would  thus  have  saved  all  parties  the  expense  of  an  appeal 
to  this  court.  The  failure  to  do  so  leaves  the  appeal  with- 
out merit.  Eule  XXXII  of  this  court,  however,  requires  us 
to  reverse  the  judgment. 

By  the  Court, —  That  portion  of  the  judgment  requiring 
eight  per  cent,  interest  on  the  amount  found  due  is  reversed, 
and  the  cause  is  remanded  to  the  circuit  court  with  direc- 
tions to  so  modify  the  judgment  as  to  bear  interest  at  the 
legal  rate.  No  costs  will  be  allowed  except  that  respondent 
must  pay  the  fees  of  the  clerk  of  this  court.  The  remain- 
der of  the  judgment  is  aflfirmed. 


Cook,  Appellant,  vs.  MoComb  and  others,  Eespondents. 

Fehruai-y  10— March  1, 1898, 

Ejectment:  Invalid  tax  title:  Rights  under  tax  deeds  obtained  subsequent 
to  trial:  New  trial:  Estoppel'  ^ 

1.  Sec.  8087,  S.  &  B.  Ann.  Stats,  (providing  in  eflfect  that  in  ejectment, 
when  plaintiff  is  entitled  to  recover  by  reason  of  the  invalidity  of 
any  tax  deed  under  which  defendant  claims  title,  he  shall  be  re- 
quired, except  in  certain  cases,  as  a  condition  precedent  to  judg- 
ment in  his  favor,  to  pay  to  the  defendant "  the  amount  for  whioh 
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such  land  was  sold,  and  the  costs  of  executing  and  recording  such 
tax  deed,  and  the  amount  paid  by  the  defendant  for  taxes  assessed 
upon  such  premises  subsequent  to  said  sale,  with  interest  on  alt 
stick  sums  at  the  rate  of  twenty-five  per  centum  per  annum  from 
the  time  so  paid  until  the  date  of  the  verdict,"  subject  to  setoff), 
shows  a  legislative  intent  to  have  the  judgment  conclude  all  fur- 
ther controversy  as  to  any  claim  by  such  defendant  on  account  of 
any  of  such  taxes.  The  propriety  of  allowing  a  new  trial  for  the 
purpose  of  permitting  the  defendant  to  set  up  other  tax  deeds, 
based  upon  certificates  of  sales  for  subsequent  taxes,  where  such 
certificates  were  held  by  him  at  the  time  of  the  trial,  is  therefore 
questioned. 
2.  A  party  is  estopped  to  object  to  the  granting  of  a  new  trial  by  ac- 
cepting the  costs  imposed  on  the  other  party  as  a  condition  of 
granting  it 

Appeal  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  S.  D.  Hastings,  Jb.,  Circuit  Judge.    Affirmed. 

W.  H.  Wehster^  for  the  appellant. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  E.  e/".  Goodrich.  He  contended,  inter  alia^  that  it  was 
not  the  duty  of  the  defendants  to  pay  taxes  assessed  upon 
the  lands  before  they  acquired  an  interest  in  them.  There 
was  nothing  in  the  way  of  their  taking  tax  deeds  upon  cer- 
tificates of  sales  for  taxes  assessed  prior  to  1887.  The  first 
deed  being  invalid,  they  were  at  liberty  to  take  other  deeds. 
Lyhrand  v.  Haney^  31  Wis.  230;  1  Blackwell,  Tax  Titles, 
§§  567,  607;  Cooley,  Taxation  (1st  ed.),  349,  350;  Oswald  v. 
Wolf,  129  111.  200 ;  Eaton  v.  North,  29  Wis.  75 ;  Hart  v.  Smith, 
44  id.  213. 

Cassoday,  C.  J.  This  is  an  action  of  ejectment  to  recover 
four  forties  of  land,  commenced  by  the  owner  of  the  original 
title,  April  29,  1889,  against  the  defendants,  who  answered, 
claiming  title  under  and  by  virtue  of  a  tax  deed  executed 
and  recorded  May  14,  1887,  upon  the  tax  sale  of  1880  for 
the  taxes  of  1879.  That  action  was  first  tried  April  17, 1890, 
and  on  that  trial  the  court  made  and  filed  findings  May  2, 
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1890,  to  the  effect  that  the  tax  deed  was  valid.  Subse- 
quently the  trial  judge,  having  his  attention  called  to  the 
fact  that  he  had  overlooked  certain  documentary  evidence, 
set  aside  such  findings,  and  made  and  filed  new  findings 
June  2,  1890,  to  the  effect  that  said  tax  deed  was  null  and 
void  on  account  of  errors  and  defects  in  the  proceedings  on 
which  it  was  based,  not  going  to  the  validity  ot  the  assess- 
ment nor  affecting  the  groundwork  of  the  tax,  and  ordered 
judgment  in  favor  of  the  plaintiff  on  condition  that  he  pay  to 
the  defendants  $67.87,  with  interest  from  June  2, 1890,  within 
ninety  days  from  that  date,  and,  in  default  thereof,  that 
the  defendants  have  judgment  dismissing  the  complaint,  and 
that,  upon  payment  of  such  an  amount,  judgment  be  entered 
for  the  plaintiff  in  accordance  with  such  findings.  There- 
upon the  defendants  petitioned  the  trial  court  to  set  aside 
such  findings,  and  for  leave  to  file  and  serve  a  proposed  sup- 
plemental answer,  and  for  a  new  trial  of  the  action.  By 
such  proposed  supplemental  answer  the  defendants  claimed 
title  to  the  premises,  under  and  by  virtue  of  three  tax  deeds 
-executed  and  recorded  April  22,  1890, —  one  on  the  tax  sale 
of  1883  for  the  taxes  of  1882,  another  on  the  tax  sale  of  1885 
for  the  taxes  of  1884,  and  the  other  on  the  tax  sale  of  1886 
for  the  taxes  of  1885. 

Upon  the  hearing  of  such  application,  the  trial  court,  June 
30, 1890,  ordered  that  such  findings  be,  and  the  same  thereby 
were,  set  aside,  and  a  new  trial  awarded;  that  the  defendants 
have  leave  to  file  their  proposed  supplemental  answer  on 
condition  that  the  defendants  pay  the  plaintiff's  costs  of  ac- 
tion, to  be  taxed  by  the  clerk,  together  with  $10,  costs  of 
such  motion.  Thereupon  the  plaintiff  accepted  such  costs, 
and  the  parties  waived  a  jury  and  went  to  a  second  trial 
upon  the  issues  made  by  the  complaint  and  supplemental 
answer,  April  27,  1891;  and  a  few  days  thereafter  the  trial 
judge  orally  announced  his  decision  in  favor  of  the  plaintiff. 
Thereupon  the  papers  were  delivered  to  the  plaintiff's  attor- 
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ney  to  draw  such  findings.  On  March  21, 1894,  such  findings 
were  completed  and  signed  by  the  judge,  and  May  12, 1894, 
the  same  were  modified,  so  that  such  findings,  in  addition  to 
the  facts  stated,  are  to  the  effect  that,  at  the  time  of  the  first 
trial,  the  defendants  were  jointly  the  owners  of  all  of  the  tax 
certificates  of  sale  of  all  of  said  lands  for  the  several  years 
of  1881  to  1888,  inclusive^  and  that  the  same  included  the 
tax  certificates  upon  which  the  three  tax  deeds  of  April  22, 
1890,  were  issued;  that  each  of  the  said -tax  deeds  so  taken 
and  recorded  April  22,  1890,  was  null  and  void,  on  account 
of  the  proven  errors  and  defects  in  the  tax  proceedings  on 
which  they  were,  respectively,  based,  not  going  to  the  valid- 
ity of  the  assessment,  nor  affecting  the  groundwork  of  the 
tax;  that  the  plaintiff  was  and  is  the  owner  in  fee  simple, 
and  entitled  to  the  possession,  of  the  premises  described,  and 
entitled  to  judgment  establishing  his  title  and  possession, 
with  six  cents  damages,  and  for  costs,  but  not  until  he  pays 
to  the  defendants  $353.25;  that  upon  the  payment  of  that 
amount,  with  interest  thereon  at  six  per  cent,  per  annum 
from  March  21, 1894,  within  ninety  days  from  that  date,  the 
plaintiff  should  be  entitled  to  judgment  as  above  determined ; 
but  that,  in  default  of  such  payment  within  that  time,  the 
defendants  have  judgment  therein.  From  the  judgment  en- 
tered thereon  accordingly  the  plaintiff  appeals. 

The  first  trial  took  place  April  17, 1890.  The  defendants 
at  that  time  not  only  held  the  tax  deed  of  May  14,  1887, 
issued  upon  the  tax  sale  of  1880  for  the  taxes  of  1879,  but 
the  tax  certificates  issued  upon  the  sales  for  the  several  years 
of  1881  to  1888,  inclusive.  Five  days  after  that  trial  the 
defendants  obtained  and  recorded  the  three  tax  deeds  men- 
tioned in  the  supplemental  answer,  upon  the  certificates  so 
held  by  them  for  the  years  1883,  1885,  and  1886.  The  pro- 
priety of  allowing  a  new  trial  June  30,  1890,  to  enable  the 
defendants  to  defend  upon  such  new  tax  deeds,  may  well^be 
questioned.  The  fact  that  when  plaintiff  recovers  in  such 
Vol*  93  — 84 
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an  action,  upon  the  grounds  stated,  he  is  required,  as  a  con- 
dition precedent  to  having  judgment  in  his  favor,  to  pay  to 
the  defendants  "  the  amount  for  which  such  land  was  sold, 
and  the  costs  of  executing  and  recording  such  tax  deed,  and 
the  amount  paid  by  the  defendant  for  taxes  assessed  upon 
such  premises  subsequent  to  said  sale,  with  interest  on  all 
such  sums  at  the  rate  of  twenty -five  per  centum  per  annum 
from  the  time  so  paid  until  the  date  of  verdict,"  subject  to 
setoff,  etc.  (sec.  3087,  S.  &  B.  Ann.  Stats.),  pretty  clearly 
shows  a  legislative  intent  to  have  such  judgment  conclude 
all  further  controversy  as  to  any  claim  or  claims  by  such 
defendant  on  account  of  any  of  such  taxes.  To  allow  such 
defendant,  when  beaten  upon  one  tax  deed,  to  take  a  new 
one,  or  several  new  ones,  upon  tax  certificates  held  by  him 
at  the  time,  and  then  to  have  a  new  trial  as  to  the  validity 
of  each  of  the  new  deeds,  would  defeat  the  very  object  of 
the  statute.  Of  course,  what  is  thus  said  has  no  reference 
to  the  absolute  right  to  a  new  trial  in  actions  of  ejectment 
given  by  statute.    K.  S.  1878,  sec.  3092. 

But,  upon  the  facts  stated,  the  objection  is  qot  available 
to  the  plain tiflf.  The  new  trial  w^as  granted  upon  the  ex- 
press condition  that  the  defendants  should  pay  the  plaintiff's 
costs  in  the  action,  together  with  the  costs  of  the  motion.  By 
accepting  such  costs,  the  plaintiff  is  estopped  from  making 
any  available  objection  to  the  granting  of  such  new  trial. 
Cogswell  v,  Collei/,  2fi  Wis.  399 ;  Inlanders  v.  Mey^nmac^  44: 
Wis.  621;  Wehster-Glover  Z.  cfe  Jilfg,  Co.  v.  Sk  Croix  Co.  71 
Wis.  319;  Smith  v.  Coleman^  77  Wis.  343;  McKinnon  v, 
Wolfe?ide?i,  78  Wis.  237;  Wirth  v.  Bartell,  89  Wis.  596. 

The  findings  to  the  effect  that  the  aggregate  amount 
which  the  plaintiff  was  required  by  sec.  3087,  S.  &  B.  Ann. 
Stats.,  to  pay  to  the  defendants,  as  a  condition  precedent  to 
the  recovery  of  possession  of  the  land,  was  $353.25,  seem  to 
be  sustained  by  the  evidence.  The  statute  authorized  inter- 
est at  the  rate  of  twenty-five  per  cent,  on  the  amount  for 
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which  the  lands  were  sold  at  the  tax  sales,  and  the  cost  of 
executing  and  recording  such  tax  deeds,  as  well  as  the 
amounts  paid  by  the  defendants  for  subsequent  taxes;  and 
those  are  the  only  items  to  which  exception  is  taken. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed. • 


Hessey,  Eespondent,  vs.  Gund,  imp.,  Appellant 

February  10  — March  i,  1898. 
Contempt  of  court:  Violation  of  injunctional  order:  Bond. 

1.  In  coDtempt  proceediDgs  to  punish  a  defendant  in  an  action  to  fore- 
close a  land  contract  for  violation  of  an  order  forbidding  the  re- 
moval of  logs  from  the  land,  the  evidence  is  held  to  show  that  such 
defendant  was  the  active  moving  party  in  violating  the  order,  not- 
withstanding his  statement  that  a  corporation  of  which  he  was 
president,  formed  about  the  time  the  logs  were  removed,  com- 
mitted the  act  without  his  knowledge  or  consent 

dw  The  mere  fact  that  a  defendant  signed  and  mailed  to  his  attorney 
the  bond  required  by  an  injunctional  order  as  a  condition  of  relief 
therefrom,  does  not  relieve  him  from  the  charge  of  contempt  in 
violating  the  order,  where  the  bond  never  came  to  the  knowledge 
or  possession  of  the  plaintiflF,  or  his  attorney,  or  the  clerk  of  the 
court 

Appeal  from  an  order  of  the  circuit  court  for  Bayfield 
county:  John  K.  Parish,  Circuit  Judge.     Affirmed. 

This  is  an  appeal  from  an  order  adjudging  the  appellant 
guilty  of  contempt,  under  sec.  3477  et  seq,^  E.  S.  1878,  and 
requiring  him  to  pay  to  the  respondent  a  certain  sum  of 
money.  The  contempt  charged  and  found  consisted  in  the 
violation  of  a  temporary  injunctional  order. 

The  action  in  which  the  order  which  was  disobeyed  was 
made  was  an  action  brought  to  foreclose  a  contract  for  the 
sale  of  pine  lands.    The  lands  were  originally  owned  by  one 
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Snow,  who  made  a  contract  to  sell  the  same  to  the  Iron 
Biver  Lumber  Company,  and  afterwards  sold  the  lands  and 
assigned  his  interest  in  the  contract  to  the  plaintiff,  Hessey, 
The  Iron  Kiver  Lumber  Company  became  insolvent,  and  the 
appellant,  Ound^  Jr,y  purchased  its  rights  under  the  contract 
in  November,  1894.  All  the  timber  on*  the  lands  was  cut 
either  by  the  lumber  company  or  by  Gund  prior  to  Decem- 
ber 6,  1894;  and  on  the  24tli  of  January,  1895,  there  re- 
mained on  the  land  upon  skidways  1,500,000  feet  of  logs, 
worth  $6,000,  all  of  which  Ound  claimed  to  own.  At  this 
time  there  was  due  and  unpaid  on  the  contract  $1,645.75, 
with  interest,  and  for  this  sum  the  action  of  foreclosure  was 
commenced  on  said  24th  day  of  January.  Simultaneously 
with  the  service  of  the  summons,  the  plaintiff  obtained  and 
served  on  Ound  and  the  other  defendants  an  injunctional 
order  restraining  him  and  his  agents  and  servants  from  re- 
moving any  of  the  logs  during  the  pendency  of  the  action. 
6^W7J6?  answered  February  7th,  claiming  to  own  the  logs,  and 
on  the  same  day  moved,  upon  his  answer  and  the  affidavit 
of  his  agent,  to  dissolve  the  injunctional  order,  on  the  ground 
that  he  {Ound)  would  suffer  great  loss  if  the  injunctional 
order  were  allowed  to  remain  and  he  were  not  permitted  to 
remove  and  sell  the  logs.  The  court  denied  the  motion  Feb- 
ruary 12th,  but  the  order  provided  that  it  was  "  without 
prejudice  to  Ound^s  right  to  remove  the  timber  described  in 
the  complaint  upon  execution  of  the  proper  bond  to  secure 
the  unpaid  balance  price  of  said  land." 

On  the  23d  of  January,  1895,  a  corporation  called  the  John 
Gund  Lumber  Company  was  formed,  of  which  Gund  was 
president.  Immediately  after  the  order  of  February  12th 
was  made,  the  timber  was  removed  from  the  land  as  rapidly 
as  possible.  No  bond  was  given  by  Ound  prior  to  the  re- 
moval of  the  timber,  but,  in  March  following,  it  appears 
that  Gund  (who  lived  in  La  Crosse)  sent  a  bond  in  the  sum 
of  $2,000,  with  two  sureties,  to  his  attorney  at  Ashland;  but 
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the  terms  of  the  alleged  bond  do  not  appear,  and  it  never 
came  to  the  knowledge  or  possession  of  the  plaintiff  or  his 
attorneys  or  the  clerk  of  the  court,  and  iu  fact  was  lost  if  it 
ever  existed. 

The  foreclosure  action  was  tried  in  December,  1895,  and 
findings  were  made  upon  certain  issues  unnecessary  to  be 
stated,  which  also  found  the  amount  due  the  plaintiff  on  the 
contract  as  aforesaid,  and  that  Ound  had  removed  all  the 
logs  prior  to  MjCrch  1,  1895,  in  violation  of  the  injunctional 
order,  leaving  the  lands  practically  worthless.  Judgment  of 
foreclosure  was  ordered.  No  judgment  was  entered  on  the 
findings,  but  in  September,  1896,  the  plaintiff  moved,  upon 
the  record  and  affidavits,  to  punish  Gund  for  contempt  in 
disobeying  the  injunctional  order.  This  motion  was  heard, 
Gund  filing  affidavits  in  opposition,  setting  forth  the  mail- 
ing of  the  lost  bond  and  claiming  that  the  removal  of  logs 
was  done  by  the  Gund  Lumber  Company  and  not  by  him. 
Thereafter  the  court  found  that  Gund  was  guilty  of  con- 
tempt in  removing  the  logs,  and  that  such  misconduct  actu- 
ally did  defeat,  impair,  and  impede  the  rights  and  remedy 
of  the  plaintiff  in  the  action,  and  ordered  that  G^nd  pay  to 
the  plaintiff's  attorneys  the  amount  found  due  on  the  con- 
tract, viz.  $1,645.75,  with  interest,  and  that  he  be  imprisoned 
in  default  of  payment.   From  this  order,  this  appeal  is  taken. 

For  the  appellant  there  was  a  brief  by  Bleekman^  Bloom- 
ingdale  &  Bergh^  and  oral  argument  by  F.  11,  Bloomingdale. 

For  the  respondent  there  was  a  brief  by  Lamoreux^  Shea 
cfe  Wrighty  and  oral  argument  by  G.  A.  Lamoreux. 

WiNSLOW,  J.  We  discover  nothing  in  this  case  but  a  sal- 
utary exercise  of  the  power  of  the  court  to  compel  parties 
litigant  to  obey  its  process.  It  is  very  clear  that  there  was 
a  bald  violation  of  the  injunctional  order,  and  that  such  vio- 
lation practically  deprived  the  plaintiff  of  his  security,  and 
there  was  ample  evidence  to  show  that  the  appellant,  Gund^ 


Digitized  by 


Google 


534  SUPEEME  COURT  OF  WISCONSIN.  [98 

Shores  Lumber  Ca  vs.  Patterson. 

was  the  active  moving  party  in  this  violation  of  the  com- 
mand of  the  court,  notwithstanding  his  present  improbable 
statement  that  a  corporation,  of  which  he  was  president, 
committed  the  act  without  his  knowledge  or  consent.  The 
supposed  bottd  can  cut  no  figure,  because  it  never  was  seen 
by  any  one  after  it  was  signed.  It  is  well  that  parties  to  a 
serious  litigation  should  learn  and  realize  that  the  order  of 
a  court  deliberately  made  cannot  be  treated  lightly,  or 
brushed  aside  as  of  no  more  importance  than  the  conclusions 
of  a  debating  society.  It  is  to  be  hoped  that  the  lesson  has 
been  well  learned  in  this  case. 
By  the  Court. —  Order  affirmed. 


Shores  Lumber  Company,  Eespondent,  vs.  Patterson,  Ap- 
pellant. 

February  10  — March  i,  1898 

Contracts:  Construction:  Sale  of  lumber:  Reservation  in  acceptance. 

By  a  proposition  in  writing,  made  September  18,  plaintiff  offered  to 
sell  to  defendant  a  quantity  of  lumber  of  specified  dimensions  "at 
|10  per  thousand,  straight  measure,  as  now  piled  on  their  mill  dock, 
or  $13  per  thousand  "  delivered  at  T.,  lake  freights  to  be  paid  cash 
on  delivery.  The  defendant  was  to  accept  by  wire  within  two 
days.  It  was  to  be  optional  with  defendant  whether  to  give  ninety 
days'  paper  or  pay  cash  when  the  lumber  was  delivered.  The  de- 
fendant on  the  same  day  indorsed  thereon  the  following:  **I  accept 
the  above  price  as  quoted  on  [plaintiff's]  dock;  will  wire  acceptance 
on  balance  contract  20th."  On  September  21  defendant  wired 
plaintiff  to  "  call  off  the  trade  made  on  the  18th."  Held,  that  there 
was  no  completed  contract,  the  reservation  in  the  acceptance  hav- 
ing been  intended  to  afford  opportunity  for  necessary  examina- 
tion or  inspection  of  the  character  and  quality  of  the  lumber. 
Marshall,  J.,  dissents,  being  of  the  opinion  that  such  acceptance 
merely  reserved  to  the  defendant  the  right  to  say  within  two  days 
whether  he  would  pay  $2  per  thousand  extra  for  delivery  at  T. 


Digitized  by 


Google 


Wis.]  JANUAET  TEKM,  1898.  535 

Shores  Lumber  Ca  vs.  Patterson. 

Appeal  from  a  judgment  of  the  circuit  court  fot»  Ashland 
county :  John  K.  Parish,  Circuit  Judge.     Reven'sed. 

This  was  an  action  for  the  recovery  of  damages  claimed 
by  the  plaintiff  in  consequence  of  the  refusal  of  the  defend- 
ant to  accept  and  pay  for  a  certain  quantity  of  lumber  on  the 
plaintiff's  dock  at  Ashland,  Wisconsin,  alleged  to  have  been 
purchased  by  the  defendant  of  the  plaintiff  under  the  fol- 
lowing proposition  and  acceptance,  September  IS,  1894: 

"New  York,  Sept.  18th,  1894. 

"Mess.  Shores  Lumher  Co,  per  E.  A.  Shores,  president,  do 
offer  to  sell  to  T.  G.  Patterson  one  and  one-half  million  of 
8  and  10",  and  one  half  million  of  12"^  and  wider,  at  $10.00 
per  thousand,  straight  measure,  as  now  piled  on  their  mill 
dock,  or  $12.00  per  thousand  delivered  on  Ollie  &  McKeen's 
dock  in  North  Tonawanda,  lake  freights  to  be  paid  cash  on 
delivery.  T.  G,  Patterson  to  accept  this  offer  by  Thursday 
or  call  it  no  trade.  If  accepted  wire  Mr.  E.  A.  Shores  at 
North  Tonawanda,  care  of  Humboldt  &  Bellinger.  Terms, 
ninety  days,  or  T.  G.  Patterson's  option  of  six  per  cent,  per 
annum  for  one  third  cash. 

"[Signed]  Shores  Lumber  Co. 

"PrE.  A.  Shores,  Pres. 

"I  accept  the  above  price  as  quoted  on  Ashland  dock;  will 
wire  acceptance  on  balance  contract  20th. 

"  T.  G.  Patterson." 

The  plaintiff  had,  it  appeared,  the  lumber  in  question  on 
hand  at  its  dock  in  Ashland,  and  was  ready  and  willing  to 
deliver  the  same  to  the  defendant,  but  the  defendant  refused 
to  accept  the  luftiber,  whereby  the  plaintiff  alleged  that  he 
was  compelled  to  sell  the  same  at  $8.50  per  thousand  feet, 
which  was  the  most  the  plaintiff  was  able  to  obtain  for  the 
same  after  the  defendant  refused  to  accept  it  under  the  al- 
leged contract.  Plaintiff  demanded  damages  for  such  refusal 
in  the  sum  of  $5,000  and  costs. 

The  defendant  answered,  admitting  that  on  September  18, 
1894,  at  the  city  of  New  York,  E.  A.  Shores,  the  plaintiff's 
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president,  and  representing  it,  made  to  the  defendant  an 
offer  in  writing,  dated  that  day,  being  the  same  instrument 
set  forth  in  its  complaint  and  designated  as  the  contract 
therein  between  the  plaintiff  and  the  defendant;  that  the 
defendant  concluded  that,  should  he  purchase  the  lumber, 
he  would  accept  the  proposition  contained  in  the  offer  of 
the  delivery  of  the  same  at  Ashland  at  the  price  therein- 
named,  and  accordingly  indorsed  upon  said  offer  his  accept- 
ance of  the  price  for  delivery  at  Ashland,  reserving  the 
right  to  examine  the  lumber  and  notify  plaintiff  whether  he 
would  take  it  or  not  by  the  following  Thursday,  the  20th  of 
the  same  month;  that  immediately  after  said  offer,  through 
his  agent,  the  defendant  did  examine  the  lumber  in  ques- 
tion, and  immediately  notified  the  plaintiff  that  he  would 
not  take  the  same,  and  he  never  accepted  the  said  offer. 

At  the  trial  before  the  court  and  jury,  the  defendant  de- 
murred to  the  complaint  ore  tenuSy  because  it  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action,  and  especially 
because  it  did  not  show  any  acceptance  of  the  proposition. 
The. court  overruled  the  demurrer. 

It  appeared  that  the  defendant  was  engaged  in  the  lumber 
business,  and  had  charge  of  a  box  factory  in  New  York,  and 
had  bought  considerable  quantities  of  lumber  at  various 
times  of  the  plaintiff  at  Ashland,  and  that  James  Madden 
acted  as  his  agent  at  that  place  in  buying  lumber  for  him. 
Mr.  E.  A.  Shores  and  the  defendant  met  at  the  oflBce  of  the 
latter,  September  18, 1894,  in  the  city  of  New  York.  At  this 
time  E.  A.  Shores,  president  of  the  plaintiff  company,  sub- 
mitted to  the  defendant  the  written  proposition  of  that  date, 
and  the  defendant  signed  and  delivered  to. him  the  accept- 
ance at  the  foot  of  the  same.  It  was  shown  that  the  plaintiff 
then  had  the  quantities  of  lumber,  and  of  the  quality  therein 
stated,  on  its  dock  at  Ashland;  and  that  Shores  left  New 
York  the  same  night,  and  when  he  reached  his  home  at 
Ashland  he  received  telegrams*  and  letters  from  the  defend- 
ant, and  among  others  a  telegram  dated  September  21, 1894, 
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from  the  defendant,  addressed  "To  Shores Lumler  Company^ 
Care  J.  H.  Madden:  Call  off  the  trade  made  on  the  18th; 
see  J.  H.  Madden.  [Signed]  T.  O.  Paiteraon^^  and  that  he 
received  this  telegram  on  the  day  of  its  date. 

The  difference  between  the  contract  price  of  the  lumber 
and  the  price  for  which  the  plaintiff  subsequently  sold  it  was 
$3,885,  for  which,  at  the  close  of  the  evidence,  under  the 
direction  of  the  court,  the  plaintiff  had  a  verdict,  the  court 
having  ruled  that  the  written  acceptance  was  an  acceptance 
of  the  proposition  so  far  as  the  quality  of  the  lumber  was 
concerned,  the  place  of  delivery,  and  the  price;  that  the 
second  clause  of  the  offer,  which  reads,  "  Terms  ninety  days, 
or  T.  G.  PatteraorCa  option  of  six  per  cent,  per  annum  for 
one  third  cash," —  was  the  portion  that  was  left  open  by  the 
terms  of  the  acceptance;  and  that  the  clause,  "will  wire 
acceptance  on  balance  of  contract,"  referred  to  the  clause  as 
to  the  terms  of  payment. 

Evidence  was  given  showing  that  in  the  lumber  trade,  by 
the  terms,  "one  and  one-half  million  of  8  and  10 V'  and  "  one 
half  million  of  V2I'  and  wider,"  eight  and  ten  inch  white  pine, 
common  boards,  or  twelve  inch  white  pine,  common  boards, 
one  inch  thick,  were  meant;  and  that  the  term  "straight 
measure  as  now  piled  on  the  mill  dock,"  would  mean  the 
actual  number  of  feet  in  the  piles,  without  culling  of  any 
kind ;  that  in  the  trade  the  expression,  "  ninety  days,  or  T.  G. 
PaUer8on!8  option  of  six  per  cent,  per  annum  for  one  third 
cash,"  would  mean  his  paper  due  in  ninety  days  from  the 
date  of  the  inspection  sheets  at  the  time  the  lumber  was 
shipped,  leaving  it  optional  to  pay  in  ninety  days'  paper  or 
cash  when  the  lumber  was  delivered  or  payment  fell  due. 

For  the  appellant  there  was  a  brief  by  Lamoreux^  Shea  <& 
Wright^  and  oral  argument  by  C.  A,  Lamoreitx, 

For  the  respondent  there  was  a  brief  by  Cate^  Sanborriy 
Lavioreux  &  ParJcj  attorneys,  and  D.  F.  O^Keefe^  of  counsel, 
and  oral  argument  by  A,  W.  Sanhorn. 
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PiNNEY,  J.  We  think  that,  when  applied  to  the  situation 
of  the  parties  and  the  subject  matter  with  which  they  were 
dealing,  it  is  quite  plain  that  the  time  for  complete  accept- 
ance of  the  terms  of  the  proposition,  made  by  the  plaintifif 
to  the  defendant,  related,  not  merely  to  the  comparatively 
inconsequential  matter  of  securing  two  days'  time  for  the 
defendant  to  determine  whether  he  would  make  payment 
for  the  lumber  in  ninety  days'  paper  at  six  per  cent.,  or  cash, 
when  in  fact  he  would  not  be  under  any  obligation  to  make 
payment  until  delivery  of  the  lumber,  which  would  pre- 
sumably afford  him  a  reasonable  time  to  determine  that 
matter.  It  is  evident,  we  think,  judging  from  the  data  be- 
fore us,  that  the  reservation  of  a  right  to  accept  the  offer 
within  two  days  was  with  a  view  to  make  necessary  exam- 
ination or  investigation  in  regard  to  matters  much  more  ma- 
terial and  important,  such  as  securing  an  examination  or 
inspection  of  the  character  and  quality  of  the  lumber,  the 
subject  of  the  proposed  sale.  The  question  of  the  quantity 
the  defendant  would  purchase,  the  place  where  he  would 
accept  the  delivery  of  it,  and  the  price  he  would  pay,  in 
view  of  the  state  of  the  market,  were  all  matters  he  could 
decide  intelligently  as  soon  as  the  written  proposition  was 
handed  to  him,  as  he  in  fact  did.  It  was  otherwise  with  re- 
spect to  the  character  and  quality  of  the  lumber.  It  is  well 
understood  that  purchases  of  lumber  are  conducted  by  brok- 
ers and  agents  who  are  usually  at  points  where  large  quan- 
tities are  bought  and  sold,  and  so  are  able  to  make  prompt 
inspection  of  lots  offered,  and  to  report  the  character  and 
quality  promptly  by  telegram,  so  that  intending  purchasers 
may  act  understandingly  and  have  a  proper  basis  upon 
which  to  form  a  practical  judgment.  The  delay  in  this  case, 
it  is  clear,  was  not  secured  to  enable  the  defendant  to  deter- 
mine whether  he  would  pay  cash  on  delivery,  or  in  ninety 
•days'  paper  at  six  per  cent.  We  are  clearly  of  the  opinion 
that  there  was  no  completed  contract  between  the  parties, 
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and,  as  it  was  not  shown  that  the  defendant  ever  accepted 
or  agreed  to  accept  the  lumber  the  plaintiff  proposed  to  sell 
him,  he  had,  therefore,  a' right  to  withdraw  from  the  nego- 
tiations as  he  did  by  his  telegram.  The  construction  placed 
by  the  court  upon  the  proposition  and  acceptance  relied  on 
was,  we  think,  erroneous.  The  court,  as  requested  at  the 
trial,  should  have  directed  a  verdict  for  the  defendant. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Marshall,  J.  I  cannot  concur  with  the  conclusion  ar- 
rived at  in  this  case.  To  my  mind  the  meaning  of  the  writ- 
ten acceptance  is  plain  and  unmistakable.  There  was  a 
written  proposition  to  sell  appellant  a  quantity  of  lumber, 
located  on  Ashland  dock,  at  $10  per  thousand  on  such  dock, 
or  delivered  on  the  Tonawanda  dock  at  $12  per  thousand,  in 
the  latter  case' freight  charges  to  be  paid  cash  on  delivery, 
terms  ninety  days,  with  permission  to  the  purchaser  of  six 
per  cent,  per  annum  for  one  third  cash,  and  to  accept  by 
wire  to  the  seller  at  Tonawanda  by  Thursday  after  the  date 
of  the  proposition.  Such  date  was  Tuesday,  September  18, 
1894.  Appellant  immediately  wrote  on  the  proposition  and 
delivered  the  same  to  the  respondent:  "I  accept  the  above, 
price  as  quoted  on  Ashland  dock.  Will  wire  acceptance  on 
balance  contract  20th."  The  punctuation  is  my  own;  there 
is  none  in  the  original.  Now,  to  say  that  such  acceptance 
referred  only  to  the  price  on  Ashland  dock,  and  not  to  the 
proposal  to  sell  generally,  is  to  give  it  no  significance  what- 
ever, and  to  convict  persons,  apparently  experienced  business 
men,  of  dealing  in  a  manner  not  consistent  with  the  way 
such  persons  would  ordinarily  be  expected  to  deal.  It  must 
occur  to  a  person  reasonably  trained  in  business  operations 
that  a  mere  acceptance  of  the  price,  leaving  all  other  ques- 
tions open,  was  not  of  sufficient  importance  to  have  been 
even  thought  of.    Certainly,  neither  buyer  nor  seller  would 
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have  deemed  that  of  suflBcient  importance  to  have  called  for 
the  formal  indorsement  in  writing  on  the  proposition.  To 
my  mind,  the  purpose  clearly  was  to  accept  the  proposition 
as  made,  reserving  the  right  to  say,  within  two  days,  whether 
the  seller  would  be  allowed  two  dollars  per  thousand  to  de- 
liver the  lumber  on  the  Tonawanda  dock.  As  the  determina- 
tion of  that  question  required  reasonable  time  to  investigate 
as  to  current  carrying  charges  by  lake  transportation,  two 
days  were  reserved  for  that  purpose.  That  construction  gives 
reasonable  significance  to  the  acceptance.  Lake  freights  are 
constantly  changing,  so  it  was  m^st  natural  that  a  careful 
business  man,  before  agreeing  to  pay  two  dollars  per  thou- 
sand for  freight  charges  from  Ashland  dock  to  Tonawanda 
dock,  would  take  a  little  time  to  investigate  the  subject  of 
what  others  were  charging  for  like  service.  With  that  in 
view,  the  purchaser  wrote,  "I  accept  the  above,  price  as 
quoted  on  Ashland  dock.  Will  wire  acceptance  on  balance 
contract  20th."  ,  That  is,  by  inference,  very  clearly,  I  will 
say  by  the  20th  whether  I  will  pay  the  additional  two  dol- 
lars for  delivery  on  Tonawanda  dock.  If  the  language  had 
been  that,  or,  I  will  say  by  the  20th  whether  to  deliver  on 
Tonawanda  dock,  it  would  not  have  been  more  plain  in  my 
judgment.  That  is  the  view  the  trial  court  took  of  the  con- 
tract.   I  think  the  judgment  should  be  affirmed. 


Mason,  Appellant,  vs.  The  City  of  Ashland,  Respondent. 

February  10 —  March  1, 1898, 

(1)  Appealable  order.  (2)  Municipal  corporations:  Ashland  city  charter: 
Presentation  of  claims:  Limitation  of  time  for  action  by  oouneil: 
Appeal  to  circuit  court, 

1.  An  order  dismissing^  on  the  ground  of  a  want  of  jurisdiction,  an 
appeal  from  the  disaUowance  by  the  common  council  of  a  claim 
against  a  city,  effectually  terminated  the  proceeding  and  prevented 
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a  judgment  from  which  an  appeal  might  be  taken,  and  hence  is 
appealable  under  subd.  1,  sec.  1,  ch.  212,  Laws  of  1895. 
2.  Where  a  city  charter  provides  that  no  suit  on  any  claim  or  demand 
shall  be  brought  against  the  city  until  the  claimant  shall  have 
presented  the  same  to  the  common  council  for  allowance;  that  in 
case  of  a  disallowance  thereof  the  claimant  may  proceed  by  ap- 
peal to  the  circuit  court  within  twenty  days  thereafter;  that  fail- 
ure to  pass  on  the  claim  within  sixty  days  after  presentation  shall 
be  deemed  a  disallowance;  that  the  disallowance  of  the  claim 
shall  be  conclusive  and  a  bar  to  any  action  in  court  founded 
thereon  unless  appealed  from  within  the  time  provided  by  the 
charter;  that  no  suit  of  any  kind  on  any  claim  of  any  character 
shall  be  brought  against  the  city,  but  that  the  claimant  shall  pro- 
ceed to  enforce  his  claim  by  filing  the  same  with  the  city  clerk 
for  the  action  of  the  common  council  thereon,  and  appeal  there- 
from in  case  of  final  adverse  action  as  provided  by  the  charter; 
that  failure  of  the  common  council  to  pass  upon  the  claim  within 
sixty  days  from  the  time  of  such  filing  may  be  taken  by  the 
claimant  as  a  disallowance  of  his  claim;  and  that  the  council 
shall  not  consider  any  claim  till  it  shall  first  have  been  examined 
and  reported  on  by  the  comptroller,  Jield: 

(1)  That  the  words  "presented  to  the  common  council  for  allow- 
ance **  and  "filed  with  the  city  clerk  for  the  action  of  the  common  • 
council  thereon  "  are  synonymous  terms  and  not  affected  by  the 
requirement  that  the  comptroller  shall  examine  and  report  on 
claims  before  the  consideration  thereof  by  the  council 

(2)  That  when  a  claim  is  filed  with  the  city  clerk  for  the  action 
of  the  common  council  thereon,  it  is  in  legal  effect  presented  to 
such  council  for  allowance. 

(3)  That  the  sixty-day  period  of  delay,  which  operates  for  the 
purposes  of  an  appeal  as  a  disallowance  of  a  claim,  commences  to 
run  as  soon  as  the  same  is  presented  to  the  common  council  for 
allowance  by  filing  the  same  with  its  clerk  for  its  action  thereon. 

(4)  That  the  word  "  may,"  in  the  provision  to  the  effect  that 
sixty  days'  neglect  to  pass  upon  a  claim  may  be  taken  as  a  disal- 
lowance for  the  purposes  of  an  appeal,  and  the  word  "may," 
in  the  provision  to  the  effect  that  upon  the  disallowance  of  a 
claim  the  claimant  may  appeal,  must  be  construed  in  a  sense  ex- 
clusive, so  that  when  the  right  of  appeal  is  perfected  it  must  be 
exercised  within  the  twenty  days  provided  by  the  charter,  or  the 
claimant  will  be  forever  barred  from  prosecuting  his  claim  in  any 
court 

[Syllabus  by  Marshall,  J.] 
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Appeal  from  an  order  of  tbe  circuit  court  for  Ashland 
county:  John  K.  Parish,  Circuit  Judge.     Affirmed. 

July  18,  1896,  plaintiff  filed  with  the  city  clerk  of  the  city 
of  Ashland^  for  allowance  by  the  common  council  of  such 
city,  a  claim  for  moneys  alleged  to  be  due  him  from  the  city 
for  services  as  a  police  offiter.  On  the  8th  day  of  February, 
1897,  the  common  council  having  failed  to  take  final  action, 
plaintiff  appealed  to  the  circuit  court  in  the  manner  pro- 
vided by  the  city  charter.  When  the  case  was  reached  for 
a  hearing  in  the  circuit  court,  an  order  was  entered,  on  mo- 
tion of  the  defendant,  dismissing  the  appeal  for  want  of 
jurisdiction  of  the  court,  because  the  appeal  was  not  taken 
within  the  time  required  by  the  city  charter.  This  appeal 
was  taken  from  such  order. 

For  the  appellant  there  was  a  brief  by  Cate,  Sanloruy  Lam^ 
oreux  (&  Park,  attorneys,  and  D.  F.  O^Keefe^  of  counsel,  and 
oral  argument  by  B,  JB,  Park. 

E.  E.  JBrossardy  for  the  respondent. 

Marshall,  J.  The  ground  of  the  dismissal  of  the  appeal 
being  want  of  jurisdiction  of  the  court,  the  order  entered  on 
such  dismissal  effectually  terminated  the  proceeding.  Mo- 
tion costs  might  have  been  allowed  and  included  in  the 
order,  but  no  judgment  for  costs  was  proper.  Felt  v.  Felt, 
19  Wis.  195;  Eeichum  v.  Freeman,  24  Wis.  296;  Kingsley 
V.  G.  N.  E.  Co.  91  Wis.  380.  It  follows  that  the  order  ap- 
pealed from  is  one  affecting  a  substantial  right,  terminating 
the  action  and  preventing  a  judgment  from  which  an  appeal 
might  be  taken,  hence  appealable  under  subd.  1,  sec.  1,  ch. 
212,  Laws  of  1895. 

Appellant  contends  that  the  sixty-day  period  of  neglect 
to  act  upon  his  claim,  which,  under  the  charter  of  the  city 
of  Ashland,  had,  for  the  purposes  of  an  appeal,  the  effect  of 
a  final  adverse  determination  by  the  common  council,  com- 
menced to  run  when  the  claim  was  presented  to  the  common 
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council  for  action,  after  the  investigation  and  report  by  the 
comptroller,  and  not,  as  the  trial  court  held,  when  the  claim 
was  delivered  by  the  appellant  to  the  city  clerk  for  action 
of  the  common  council  thereon.  The  determination  of  the 
controversy  turns  on  the  proper  construction  to  be  given  to 
several  sections  of  the  city  charter,  contained  in  ch.  27,  Laws 
of  1889.     Such  sections  are  substantially  as  follows: 

Sec.  4,  subch.  VII.  No  action  on  any  claim  or  demand 
shall  be  maintained  against  the  city  by  any  person,  until 
such  person  shall  have  presented  his  claim  or  demand  to  the 
common  council  for  allowance^  and  the  same  shall  be  dis- 
allowed in  whole  or  in  part,  provided  that  failure  to  pass  on 
the  claim  within  sixty  days  after  the  presentation  thereof 
shall  be  deemed  a  disallowance  of  such  claim. 

Sec.  5,  subch.  VII.  The  adverse  determination  of  the  coun- 
cil shall  be  conclusive,  unless  appealed  from  as  provided  in 
the  next  section. 

Sec.  6,  subch.  VII.  The  claimant  may  appeal  from  the  final 
adverse  action  of  the  common  council  on  his  claim,  within 
twenty  days  after  such  action. 

Sec.  13,  subch.  VIII.  No  suit  of  any  kind,  on  any  claim 
of  any  character^  shall  be  brought  against  the  city,  but  the 
claimant  shall  proceed  hy  filing  his  claim  with  the  city  clerk  for 
the  action  of  the  common  council  thereon^  and  appeal,  in  case  of 
final  adverse  action,  in  the  manner  before  indicated,  provided 
that  failure  to  finally  act  upon  the  claim,  by  the  common 
council,  for  sixty  days  after  the  filing  thereof,  may  be  taken 
as  a  disallowance  of  the  same. 

Sec.  6,  subch.  V.  No  claim  shall  be  considered  by  the  com- 
mon council,  or  reported  to  a  committee,  till  it  shall  have 
been  examined  and  reported  on  by  the  comptroller. 

The  judicial  construction  given  by  this  court  to  the  words, 
"claim  or  demand  "  as  used  in  sec.  4,  subch.  VII,  is  that  they 
include  only  the  claims  arising  on  contract.  Bradley  v,  Eau 
Claire^  56  Wis.  168 ;  Kelley  v,  Madison^  43  Wis.  638 ;  Jung 
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V,  Stevens  Pointy  74  Wis.  547;  Sommers  v.  Marshfieldy  90 
Wis.  59.  The  proper  construction  of  the  term,  "  any  claim 
of  any  character,"  used  in  section  13,  subch.  VIII,  as  repeat- 
edly  held  by  this  court,  is  that  it  includes  contract  and  tort 
claims  as  well.  S/ieel  v,  Appletoriy  49  Wis.  125 ;  Koch  v.  Ash^ 
land,  83  Wis.  361;  Watson  v.  AjppletoUy  62  Wis.  267.  True, 
the  latter  section  is  out  of  its  proper  place  in  the  charter, 
being  in  the  chapter  in  regard  to  actions  to  recover  penal- 
ties, etc.,  considered  with  reference  to  an  orderly  and  log- 
ical arrangement  of  charter  provisions,  but  its  language  is  so 
broad,  so  plain,  so  unmistakable  in  meaning,  as  to  leave  no 
ground  for  reasonable  contention  that  it  refers  to  a  particu- 
lar class  of  claims  and  was  not  intended  to  include  those 
mentioned  in  section  4,  subch.  VII.  It  includes  claims  and 
demands  mentioned  in  the  latter  section,  and  all  other  claims 
as  well.  That  was  evidently  the  legislative  purpose,  and 
the  intent  was  to  accomplish  it  in  language  so  plain  as  to 
leave  no  room  for  doubt  on  the  question.  That  the  end 
sought  was  accomplished,  this  court  decided  in  Koch  v.  Ash' 
landy  supra. 

But  it  is  said  there  is  a  conflict  in  the  two  provisions,  in 
that  the  first  provides  that  the  sixty-day  period  of  neglect 
to  act  on  a  claim  commences  when  the  claim  is  presented  to 
the  common  council  for  action,  and  the  second  that  it  com- 
mences when  the  claim  is  filed  with  the  city  clerk  for  such 
action;  that  the  former  relates  to  the  class  of  claims  to 
which  the  one  in  question  belongs,  and  should  prevail  over 
the  latter  general  provision,  under  a  well-known  rule  of 
statutory  construction.  That  rule  does  not  apply  where  the 
later  general  statute  or  provision  is  so  worded  as  to  neces- 
sarily include  the  subject  of  the  previous  act  or  provision. 
It  is  a  rule  of  construction  adopted  to  the  end  that  all  pro- 
visions of  an  act  may  stand  together,  if  such  end  can  be 
attained  without  doing  violence  to  the  language  used.  The 
presumption  is  that  when  there  is  a  particular  clause  of 
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an  act,  or  a  special  act,  and  a  general  clause  or  general  act, 
in  terms  that  may  reasonably  but  not  necessarily  be  con- 
strued to  include  the  subject  of  the  particular  clause  or  act, 
the  latter  was  intended  as  an  exception.  There  is  no  room 
for  the  application  of  the  rule'  where  the  language  of  the 
latter  clause  or  act  is  so  worded  as  to  leave  no  reasonable 
ground  for  inference  that  it  was  intended  otherwise  than 
to  cover  and  govern  the  particular  subject,  and  all  others  as 
well,  to  which  the  language  clearly  relates.  Silch  is  the 
situation  in  this  case.  Sec.  13,  subch.  VIII,  is  so  plainly 
worded  that  rules  for  judicial  construction  cannot  be  re- 
sorted to  to  determine  the  legislative  intent,  so  far  as  relates 
to  the  subject  covered  by  it.  The  legal  presumption  of  the 
rule  mentioned  is  rebutted  by  unmistakable  language  even 
if  we  agree  that  there  is  a  conflict. 

But  it  is  considered  that  there  is  no  conflict  between  the 
two  sections.  In  judicial  construction,  one  of  the  most 
familiar  rules  is  that  conflicts  by  implication  or  otherwise 
between  different  provisions  of  a  statute,  or  between  two 
statutes,  are  not  favored  and  will  not  be  held  to  exist  if 
they  may  be  otherwise  reasonably  construed.  Attorney  Oen- 
eral  ex  rel.  Taylor  v.  Brovm^  1  Wis.  513;  Attorney  General 
«?.  Railroad  Cos.  35  Wis.  425.  Such  rule  has  often  been 
stated  by  this  court  to  the  effect  that  when  two  acts  or  pro- 
visions are  susceptible  of  a  construction  which  will  give 
operatipn  to  both  and  all  of  the  words  in  each,  without 
doing  violence  to  either,  it  is  incumbent  on  the  court  to 
search  for  some  reasonable  ground  for  such  construction, 
and  not  reach  the  conclusion  that  a  fatal  conflict  exists, 
unless  the  meaning  of  the  words  and  the  manner  of  their 
use  be  such  as  to  render  it  impossible  to  reconcile  them  on 
any  reasonable  theory,  whereby  all  may  be  given  force  and 
effect. 

Applying  the  foregoing  to  this  case,  the  conclusion  is 
easily  reache<l  that  the  words,  "  presented  to  the  common 
Vol.96  — 35 
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council  for  allowance,"  and  "  filed  with  the  city  clerk  for 
the  action  of  the  common  council/'  are  identical  in  meaning. 
The  only  orderly  way  by  which  a  claim  can  be  presented 
to  a  common  council  for  its  action  is  by  filing  the  same  with 
its  clerk.  When  so  filed  if  is,  in  legal  effect,  presented  to 
the  common  council.  The  only  effect  of  sec.  13,  subcb.  VIII, 
is  to  broaden  out  the  provision  of  sec.  4,  subch.  VII,  so  as 
to  apply  to  all  claims  against  the  city  of  whatever  character, 
whether  arising  on  contract  or  otherwise. 

The  fact  that  the  charter  requires  the  comptroller  to- 
examine  and  report  on  all  claims  before  action  by  the  com- 
mon council,  does  not  warrant  the  conclusion  that  the  legis- 
lative  intent  was  that  the  council  should  have  sixty  days 
within  which  to  act,  kfter  the  report  by  the  comptroller. 
The  wording  of  the  section  in  regard  to  the  duties  of  the 
comptroller  indicates  that  the  legislative  idea  was  that  a 
claim  would  be,  to  all  intents  and  purposes,  before  the  coun- 
cil for  action  when  filed  with  the  clerk.  It  does  not  provide 
that  a  claim  shall  not  be  presented  to  the  council  for  action 
till  passed  upon  by  the  comptroller,  but  that  it  shall  not  bo 
acted  upon  by  them  till  first  examined  and  reported  on  by 
him.  He  is  required  to  examine  and  report  on  all  claims^ 
presented, —  report,  obviously,  to  the  council, —  and  that 
suggests,  naturally,  that  the  claim  goes  to  his  hands,  in 
legal  effect,  from  the  council  through  its  clerk.  The  word 
"presented,"  thus  used,  has  the  same  significance  as  in  tho 
term,  "presented  to  the  common  council,"  found  in  sec.  4, 
subch.  VII.  The  requirement  plainly  is  that  the  comptrol- 
ler shall  examine  and  report  on  all  claims  presented  to  the 
common  council  for  their  action,  or  filed  with  the  city  clerk 
for  such  action,  and  that  the  council  shall  not  allow  e  claim 
till  so  examined  and  reported  on. 

The  foregoing  appears  to  be  not  only  a  reasonable  con- 
struction, but  very  plainly  in  accord  with  what  was  intended 
by  the  lawmakers.    It  also  accords  with  the  decision  of  the 
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trial  court,  and  necessarily  leads  to  an  affinnance  of  the* 
order  appealed  from.  The  right  of  appeal  was  perfect  at 
the  expiration  of  sixty  days  from  the  time  of  the  presenta- 
tion of  the  claim  to  the  common  council  for  allowance;  bv 
filing  the  same  with  its  clerk  for  action  thereon^  Such  right 
being  perfect,  the  appellant  was  obliged  to  exercise  it  within 
the  twenty  days  allowed  by  statute,  or  be  forever  barred 
from  thereafter  prosecuting  his  claim  in  any  court.  Flem- 
ing V.  AppletoTiy  55  Wis.  90 ;  Koch  v.  Ashland^  83  Wis.  361. 
By  the  Court — The  order  of  the  circuit  court  is  affirmed. 


Bane  of  Lodi,  Eespondent,  vs.  Washburn  Elboteio  Light 
&  Power  Company,  Appellant. 

February  10—  March  i,  1898, 

Election  of  remedies:  Promissory  notes, 

A  note  given  to  a  bank  for  its  acconimodation  was  transferred  for 
value,  before  due,  to  one  who  did  not  know  that  it  was  accommo- 
dation paper,  and  was  indorsed  by  the  bank  and  its  president. 
Prior  to  its  maturity  the  indorsee  sent  the  note  to  the  bank  for 
collection,  but  received  no  returna  Afterwards,  acting  upon  the 
belief,  induced  in  part  by  the  conduct  of  the  maker,  that  the  note 
had  been  paid,  he  brought  an  action  against  the  bank  and  its  pres- 
ident for  money  had  and  received,  and  obtained  a  verdict  Before 
the  entry  of  judgment  he  learned  that  the  note  had  not  been  paid, 
but  the  judgment  was  nevertheless  entered  and  execution  issued 
and  levied,  partially  satisfying  the  judgment  Held^  that  there 
had  been  no  election  of  a  remedy  which  would  preclude  an  action 
by  the  indorsee  against  the  maker  on  the  note. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

The  Bank  of  WashJ)urn,  holding  an  accommodation  note 
of  $1,500,  executed  by  defendant,  transferred  the  same  to 
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plaintiff,  for  value,  before  due,  the  latter  having  no  knowl- 
edge that  it  was  accommodation  paper.  The  note  was  in- 
dorsed by  the  Bank  of  Washburn  and  A.  0.  Probert,  its 
president.  At  maturity  the  note  was  renewed,  the  latter 
note  bearing  date  August  12,  1895,  and  due  in  sixty  days. 
Prior  to  its  maturity  it  was  sent  to  the  Bank  of  AVashburn 
for  collection.  Not  getting  any  returns  from  it,  plaintiff's 
■cashier,  Hutson,  went  to  Washburn  and  interviewed  Mr. 
Probert,  by  whom  he  was  informed  that  he  supposed  the 
whole  matter  had  been  settled.  Hutson  demanded  the  money 
or  a  return  of  the  note,  but  got  no  satisfactory  answer.  Hut- 
-son  then  sought  out  Mr.  Meehan,  defendant's  secretary,  and 
informed  him  of  the  situation,  and  was  then  told  that  he 
(knew  nothing  about  the  note  or  whether  it  was  paid  or  not. 
Supposing  it  had  been  paid,  Hutson  then  instituted  an  ac- 
tion against  the  Bank  of  Washburn  and  A.  C.  Probert  for 
^noney  had  and  received,  and  swore  out  an  attachment.  The 
action  was  brought  to  trial  on  June  23, 1896,  the  attachment 
was  sustained,  and  verdict  was  rendered  for  the  plaintiff  for 
the  amount  of  the  note  and  interest.  Prior  to  the  entry  of 
judgment,  Hutson  learned  for  the  first  time  that  the  note 
had  never  been  paid,  and  that  Probert  had  returned  the 
same  to  defendant  about  the  time  it  became  due,  without 
payment.  Judgment  was  afterwards  entered,  execution  is- 
sued, and  the  attached  property  sold  for  $175  more  than  the 
■expenses  of  the  sale.  The  sheriff  made  return  upon  the  ex- 
ecution that  no  other  property  of  defendants  could  be  found. 
This  action  was  then  commenced,  in  which  the  defendant  set 
up  the  proceedings  in  the  former  case  as  a  defense.  After 
a  full  hearing,  the  court  directed  a  verdict  for  plaintiff,  and 
from  the  judgment  en  tered  thereon  this  appeal  has  been  taken. 
For  the  appellant  there  was  a  brief  by  A.  W.  McLeody 
and  oral  argument  Mr,  McLeod  and  Mr,  W.  M.  Toinkins, 
They  contended,  inter  alia,  that  if  respondent  did  not  have 
knowledge  of  all  the  facts  at  the  time  of  the  commencement 
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of  its  action  against  the  Bank  of  Washburn  ahd  Probert, 
and  subsequently  upon  the  trial  learned  them  and  desired 
to  pursue  its  remedy  against  appellant,  it  should  have  taken 
a  nonsuit,  or  should  not  have  entered  the  judgment  rendered 
in  its  favor.  Any  decisive  action  of  a  party  after  knowl- 
edge of  the  facts  determines  his  election  in  the  case  of  con- 
flicting and  inconsistent  remedies.  Sanger  v.  Wood,  3  Johns. 
Ch.  417;  Terry  v.  Hunger,  121  K  Y.  161;  White  v.  Whiter 
68  Vt.  161;  Zee  v.  Corn,  21  K  Y.  Supp.  1073;  Clements  n. 
Smithes  AdirCra,  9  Gill  (Md.),  160;  Howard  v.  Carpenter,  11 
Md.  259;  Parmlee  v.  Adolph,  28  Ohio  St.  10;  Thomas  v. 
Joslin,  36  Minn.  1;  Williams  v.  Ketchum,  21  Wis.  438;  Bovy- 
Jeer  Fertilizer  Co,  v.  Cox^  106  N.  Y.  555  j  Kennedy  v,  Thorp^ 
51  id.  174;  Strong  v.  Strong,  102  id.  69;  Second  Nat  Bank 
V.  Burt,  93  id.  233;  McLean  v.  Ficke,  94  Iowa,  283;  Lloyd 
V.  Brewster,  4  Paige,  537;  Fai'well  v.  Myers,  59  Mich.  179; 
Schiffer  V,  Dietz,  83  N.  Y.  300;  Bowen  v.  Mandeville^  95  id. 
237;  Acer  v.  Eotchkiss,  97  id.  395. 

For  the  respondent  there  was  a  brief  by  Cate,  Sanlorn, 
Lamoreux  cfe  Park,  attorneys,  and  P.  F.  CKeefe^  of  coun- 
sel, and  oral  argument  by  B,  B.  Park. 

Bardeen,  J.  The  principal  question  on  this  appeal  is 
whether  respondent  is  bound  by  its  election  in  suing  the 
Bank  of  Washburn  and  A.  C.  Probert  for  money  had  and 
received  for  its  use,  upon*  the  cause  of  action  that  it  now 
sues  appellant.  It  is  a  rule  quite  universal  that  where  a 
party  has  a  choice  between  two  inconsistent  rights  or  rem- 
edies, and  deliberately  and  with  full  knowledge  makes  his 
choice,  such  election  becomes  conclusive  upon  him  and  pre- 
cludes him  from  subsequently  pursuing  the  other.  Mariner 
V.  M.  &  St.  P.  R,  Co,  26  Wis.  84;  Watren  v.  Landry,  74  Wis. 
144;  Crook  v.  First  Nat.  Bank,  83  Wis.  31.  The  attempt 
to  apply  this  rule  to  the  present  case  leads  to  the  disclosure 
of  the  following  facts:  The  Bank  of  Washburn  and  Probert^ 
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<lefendants'  in  the  former  case,  were  indorsers  on  the  note 
involved  in  this  suit,  and  as  such  were  liable  to  respondent 
either  jointly  or  severally  with  appellant.  Before  it  became 
•due,  it  was  sent  to  the  Bank  of  Washburn  for  collection,  and 
i;vas  taken  by  Probert,  and*  returned  to  appellant  without 
payment.  The  conduct  of  appellant's  secretary,  when  vis- 
ited by  respondent's  agent,  was  such  as  to  lead  the  latter 
to  believe  the  note  had  been  paid.  The  former  suit  was  in- 
rstituted  on  the  mistaken  assumption  that  the  note  had  been 
paid,  and  without  knowledge  of  the  true  situation.  The  ap- 
pellant is  certainly  somewhat  to  blame  for  this  deception. 
A  party  is  never  bound  by  the  election,  of  a  remedy,  made 
in  ignorance  of  substantial  facts,  which,  if  known,  might 
proffer  an  alternative  suit.  7  Ency.  of  PL  &  Pr.  366.  And 
especially  is  this  true  when  he  is  deceived  or  misled  by  the 
conduct  of  the  party  seeking  to  take  advantage  of  the  elec- 
tion. 

'  It  is  not  perceived  how  the  rights  of  the  appellant  were 
in  any  way  afiFected  by  the  institution  of  the  suit  against  the 
Bank  of  Washburn  and  Probert.  All  of  the  parties  were 
under  legal  obligation  to  pay  the  amount  of  this  note  to  re- 
spondent at  the  time  of  the  instiMation  of  the  first  suit.  A 
judgment  against  one  would  have  been  no  bar  to  a  judg- 
ment against  the  other.  The  mere  fact  that  execution  was 
issued  and  the  attached  property  sold,  after  respondent  be- 
came informed  of  the  true  situation,  under  the  circumstances 
of  this  case,  cannot  be  held  to  operate  as  an  election  to  ap- 
pellant's prejudice.  Whatever  was  realized  upon  that  judg- 
ment was  really  to  its  benefit.  So  long  as  the  right  existed 
for  respondent  to  maintain  an  action  against  the  Bank  of 
Washburn  and  Probert,  indorsers,  and  against  appellant  as 
maker  of  the  note,  it  is  difficult  to  see  how  the  doctrine  of 
election  of  remedies  can  be  invoked  in  this  case.  There  was 
nothing  in  the  situation  to  lead  respondent  to  believe  that 
the  relation  of  appellant  to  the  Bank  of  Washburn  was  that 
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of  accommodation  maker  of  the  note.  Indeed^  every  reason- 
able intendment  from  the  situation  would  seem  to  lead  to 
the  contrary.  The  form  of  the  note  and  its  renewal  would 
naturally  suggest  that  it  was  one  made  in  the  regular  course 
of  business.  The  conduct  of  appellant's  secretary,  after 
being  informed  of  all  the  facts,  was  sufficient  to  induce  the 
i)elief  that  the  note  had  been  paid,  and  it  ought  not  now  to 
be  permitted  to  take  advantage  of  its  own  wrong. 

For  these  reasons  the  judgment  of  the  trial  court  was 
right. 

By  the  CowrL —  The  judgment  of  the  circuit  court  is  af- 
firmed. 


Cass  and  others,  Respondents,  vs.  Sutherlaio)  and  others, 

Appellants. 

February  11— March  U'1898. 

N. 

•(1)  Appeal:  Findings:  Fraud,    (2)  Practice:  Sale  by  sheriff  of  land  in 
hands  of  receiver:  Enforcement  of  lien:  Judgment 

1.  Findings  of  the  trial  court  that,  pending  plaintiffs*  actions  against 

an  insolvent  debtor,  the  latter  had  conveyed  lands  to  a  corpora- 
tion formed  by  him,  with  intent  to  hinder,  delay,  arid  defraud  them 
in  the  collection  of  their  demands,  are  /leZd  to  have  been  based 
upon  sufficient  evidence  and  will  not,  therefore,  be  disturbed  on 
appeal. 

2.  The  court  which  had  appointed  a  receiver  for  a  corporation  rendered 

judgment  for  the  plaintiffs  in  an  action  to  subject  lands  in  the 
hands  of  the  receiver  to  the  lien  of  plaintiffs'  executions  against 
the  grantor  of  the  corporation.  The  judgment  directed  that  the 
sheriff  proceed  upon  said  executions  to  sell  the  lands.  Held^  that 
this  direction  was  within  the  power  of  the  court  and  will  not  be 
disturbed  in  the  absence  of  anything  to  show  that  such  method  of 
enforcing  the  lien  was  prejudicial 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
•county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 
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For  the  appellants  there  was  a  brief  by  Tomkins  A  Mer- 
rill^ and  oral  argument  by  W.  M.  Tomkins, 

For  the  respondents  there  was  a  brief  by  Cate^  Sanhomy 
Lamoreux  <&  Park,  attorneys,  and  Oeo,  P.  Hossman,  of  coun- 
sel, and  oral  argument  by  A.  W.  Sanborn. 

"VViNSLow,  J.  The  plaintiffs  were  judgment  creditors  of 
the  defendant  W.  R,  Sutherland,  and  brought  this  action  in 
equity  to  subject  certain  lands  to  the  lien  of  executions 
theretofore  issued  upon  their  said  judgments  which  had  been 
levied  upon  said  lands.  It  was  alleged  in  the  complaint  and 
found  by  the  court  that  pending  the  plaintififs'  actions  the 
defendant  Sutherland,  being,  insolvent,  had  conveyed  said 
lands  to  a  corporation  formed  by  him,  called  the  Sutherland 
Lumber  Company,  with  intent  thereby  to  hinder,  delay, 
and  defraud  the  plaintiffs  in  the  collection  of  their  demands, 
and  judgment  was  rendered  setting  aside  said  conveyance, 
and  declaring  said  executions  valid  liens  upon  the  land,  and 
directing  the  sheriff  to  sell  the  same  to  satisfy  the  plaintiffs' 
judgments.  These  findings  of  fact  were  based  upon  suflB- 
cient  evidence,  and  under  familiar  rules  will  not  be  disturbed 
by  this  court.  They  entirely  justify  the  judgment  which 
was  rendered. 

Another  point,  however,  raised  by  the  appellants,  requires 
attention.  It  appears  that  after  the  plaintiffs'  executions 
were  levied  the  Sutherland.  Lurnher  Company  became  in- 
solvent, and  that  the  circuit  court  for  Ashland  county  ap- 
pointed a  receiver  of  its  property,  who  qualified  and  took 
possession  thereof,  including  the  real  estate  in  question. 
The  receiver  is  a  party  to  this  action.  It  is  now  objected 
that  the  court  erred  in  directing  the  sheriff  to  sell  the  prop- 
erty, but  should,  after  adjudging  the  lien,  have  left  the  prop- 
erty in  the  hands  of  the  receiver,  and  directed  him  to  sell 
the  same  in  the  receivership  action.  Courts  will  not  ordi- 
nanly  permit  property  in  the  hands  of  a  receiver  to  be  sold 
on  execution,  the  reason  being  that  by  such  means  the  prop- 
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erty  in  the  possession  of  the  court  will  be  dissipated  and  the 
court  will  be  deprived  of  jurisdiction  to  administer  it.  And 
this  doctrine  has  been  applied  to  cases  where  there  is  a  valid 
levy  prior  to  the  appointment  of  the  receiver.  High,  Re- 
ceivers (3d  ed.),  §  141;  Walling  v.  Miller,  108  N.  T.  173; 
Ballin  v,  Loeh,  78  Wis.  404;  Ballin  v.  Merchants^  Exch. 
Bank,  89  Wis.  278.  It  is,  however,  a  question  of  adminis- 
tration of  assets.  The  court  appointing  a  receiver  may 
grant  leave  to  the  creditor  to  proceed  and  sell  upon  execu- 
tion. Walling  v.  Jfiller,  sitpra;  Wiswall  v.  Sampson,  14 
How.  52.  In  the  present  case  both  actions  were  in  the  same 
court,  and  the  receiver  was  a  party  to  the  action  brought 
to  subject  the  lands  to  the  lien  of  the  execution  levies.  Under 
these  circumstances  the  judgment  authorizing  and  directing 
the  sale  of  the  lands  upon  the  plaintiffs'  executions  can  be 
regarded  as  nothing  less  than  a  formal  direction  by  the  court 
which  appointed  the  receiver  that  the  land  be  sold  by  the 
sheriff  under  the  execution,  instead  of  by  the  receiver.  The 
court  having  power  to  so  direct,  and  nothing  appearing  to 
show  that  such  method  of  enforcing  the  lien  is  prejudicial^ 
there  is  no  ground  for  interference  by  this  court. 
By  the  Court. —  Judgment  affirmed. 


Bigelow  and  others,  Appellants,  vs.  Town  op  Washbuen 

and  another.  Respondents. 

Same,  Respondents,  vs.  Same,  Appellants. 

February  11 —March  i,  1898. 

Appeal:  Sufficiency  of  pleading:  Remedy  at  law:  Demurrer  ore  tenus: 
Equity:  Taxation:  Interest:  Town  orders:  Presumption  as  to  valid- 
ity: flighuxiy  taxes:  Basis  of  computation, 

1.  The  objection  that  the  complaint  fails  to  state  a  cause  of  action 

cannot  be  raised  for  the  first  time  on  appeaL 

2.  The  objection  that  the  plaintiff  has  an  adequate  remedy  at  law  canr 

not  be  raised  by  a  demurrer  ore  tenus  to  the  complaint. 
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8.  Where,  j)ending  an  action  in  equity  to  set  aside  alleged  illegal  taxes 
and  restrain  a  levy  upon  personal  property  to  collect  the  same, 
the  defendant  town  made  such  levy  and  the  plaintiff  was  obliged 
to  pay  the  entire  amount  of  the  tax  to  prevent  a  sale,  it  tvould 
seem  that  the  action  should  not  be  dismissed  on  the  ground  tliat 
the  plaintiff  has  an  adequate  remedy  at  law,  but  the  court  should 
retain  jurisdiction  and  grant  such  relief  as  the  changed  conditions 
demand. 

4,  The  levy  by  a  town  board  of  a  tax  to  pay  interest  on  outstanding 
orders  is  lield  to  have  been  without  authority,  in  the  absence  of 
anything  to  show  that  they  had  ever  been  presented,  or  that  the 
holders  were  threatening  suit  thereon. 

^  In  the  absence  of  evidence  to  the  contrary  it  will  be  presumed  that 
outstanding  orders  and  bills  allowed  by  a  town  board  of  super- 
visors were  for  legal  obligations,  and  that  it  would  not  be  inequi- 
table for  the  town  to  pay  them. 

^.  At  a  special  town  meeting  held  July  17  it  was  voted  to  levy  a  tax 
for  highway  purposes  for  that  year.  The  town  had  theretofore 
voted  to  collect  th$  highway  taxes  in  money.  Held,  that  such  tax 
was  properly  computed  on  the  basis  of  the  valuation  of  the  pre- 
ceding year. 

Appeals  from  a  judgment  of  the  circuit  court  for  Bayfield 
•county:  John  K.  Parish,  Circuit  Judge.    Affirmed. 

The  plaintiffs  brought  this  action  in  the  circuit  court  for 
Bayfield  county  to  set  aside  the  taxes  levied  on  their  real 
and  personal  property  for  the  year  1895,  and  to  restrain  de- 
fendant's treasurer  from  levying  upon  their  personal  prop- 
erty to  collect  the  same.  A  temporary  restraining  order 
was  issued  by  the  court,  which  was  afterwards  set  aside 
upon  defendant's  application.  Pending  the  suit,  defendant's 
treasurer  levied  upon  plaintiffs'  personal  property  for  the 
taxes  upon  their  real  and  personal  property,  and,  in  order 
to  prevent  a  sale,  plaintiffs  were  obliged  to  pay  the  full 
amount  of  the  tax  involved  in  this  suit.  Thereupon,  and  by 
leave  of  court,  plaintiffs  made  and  filed  a  supplemental  com- 
plaint, which  contained  the  allegations  of  the  original  com- 
plaint, with  a  statement  that  their  property  had  been  levied 
iipon  and  the  tax  paid,  and  a  demand  for  judgment  that 
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they  be  reimbursed  for  that  portion  of  the  tax  so  paid 
found  to  be  illegal. 

An  answer  was  duly  served,  and  the  case  referred  to  a 
referee  to  report  the  testimony.  Upon  the  coming  in  of 
the  referee's  report  and  the  opening  of  the  trial,  "  the  de- 
fendants objected  to  the  introduction  of  any  evidence  under 
the  complaint,  for  the  reason  that  the  plaintiffs  have  an  ad- 
equate remedy  at  law,"  which  was  overruled.  At  the  trial 
it  was  stipulated  that  the  sum  of  $7,985.31,  levied  for  rail- 
road fund,  was  void  for  the  reason  that  it  was  levied  for 
railroad  aid  bonds  not  earned.  The  complaint  attacked  the 
following  levies  made  by  the  town,  on  the  ground  that  they 
were  illegal: 

^' Outstanding  orders,  general  fund $5,749  15 

BiUs  aUowed,  no  orders  drawn 4,344  41 

Outstanding  orders,  highway  funds 6,896  57 

BiUs  allowed,  no  orders  drawn 218  19 

Outstanding  orders,  school  fund. 4,400  00 

Railroad  tax 7,985  31 

For  interest  on  orders 1,500  00 

Excess  on  highway  mill  tax.. 1,980  48 

$32,574  11  " 

The  court  found  substantially  that  the  levies  for  railroad 
purposes  and  for  interest  on  outstanding  orders  were  void, 
and  that  the  other  levies  were  valid,  and  gave  judgment  for 
plaintiffs  for  §2,136  and  costs.  This  sum,  as  near  as  we  can 
ascertain  from  the  defective  condition  of  the  record,  is  that 
portion  of  the  railroad  tax  and  interest  on  outstanding  or- 
ders charged  against  plaintiffs'  property. 

Both  parties  excepted  to  the  findings  and  have  appealed 
from  the  judgment. 

For  the  plaintiffs  there  was  a  brief  by  Tomhins  d&  Mer- 
rill, and  oral  argument  by  W.  M.  Tomhins. 

For  the  defendants  there  was  a  brief  by  A.  W.  McLeod 
and  A.  M.  Warden,  and  oral  argument  by  J/r.  McLeod.  To 
the  point  that  the  objection  that  the  complaint  does  not 
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state  a  cause  of  action  is  available  at  any  stage  of  the  pro- 
ceeding, they  cited  6  Am.  &  Eng.  Ency.  of  Law,  373,  380; 
Harris  v.  Harris.  10  Wis.  467. 

Bardeen,  J.  The  point  is  made  that  the  amended  com- 
plaint does  not  state  facts  suflRcient  to  constitute  a  cause  of 
action,  in  that  it  fails  to  allege  the  filing  of  a  claim  with  the 
town  clerk  to  be  laid  before  the  town  board  of  audit,  as  re- 
quired by  sec.  824,  R.  S.  1878.  The  objection  is  first  raised 
in  this  court.  No  demurrer  was  filed  to  the  complaint;  no 
objection  that  was  available  to  defendant  was  taken  at  the 
trial ;  and  no  plea  in  abatement  was  interposed.  Under  re- 
peated decisions  of  this  court,  the  failure  to  make  timely 
objections  in  the  manner  indicated  is  an  effectual  waiver  of 
the  right  to  insist  upon  this  objection.  Jaquish  v.  lihacay 
36  Wis.  108;  Sheet  v.Appleton,  49  Wis.  125 ;  Collette  v.  Weedy 
68  Wis.  428;  Lombard  v.  McMillan^  95  Wis.  627. 

The  objection  made  at  the  trial  that  the  plaintiffs  had  an 
adequate  remedy  at  law  is  equally  unavailable.  Such  an  ob- 
jection must  be  taken  by  demurrer  or  answer  on  that  ground, 
or  it  is  waived.  A  demurrer  ore  ientis  is  not  available.  Meyer 
V,  Garthwaite^  92  Wis.  571;  Sweetser  v.  Silher^  87  Wis.  102. 
Even  if  this  were  not  so,  this  would  seem  to  be  a  proper  case 
to  invoke  the  rule  that  when  a  defendant  in  a  bill  in  equity 
disenables  himself,  pending  the  suit,  to  comply  with  an  order 
for  the  specific  relief  sought,  the  court  will  retain  jurisdic- 
tion, and  grant  such  relief  as  the  changed  conditions  seem 
to  demand.  See  Leonard  v.  Eogan^  20  Wis.  540;  Hopkins 
V.  Gilman,  22  Wis.  476;  Combs  v.  Scott,  76  Wis.  662;  Cole  v. 
Getzinger,  96  Wis.  559 ;  Milkman  v.  Ordway,  106  Mass.  232. 

The  court  found  that  the  items  in  the  levy  for  "  railroad 
tax "  and  "  interest  on  outstanding  orders  and  bills "  were 
illegal  and  void.  The  first  item  was  admittedly  bad,  under 
the  ruling  of  this  court  in  Keystone  Lumber  Co,  v.  Bayfieldy 
94  Wis.  491,  as  being  a  levy  to  pay  bonds  not  yet  issued. 
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The  second  item  was  included  in  the  levy  pursuant  to  a  reso- 
lution of  the  town  board  to  pay  interest  on  all  town  orders 
issued  prior  to  December  15, 1893,  at  six  per  cent.,  upon  con- 
dition that  the  holders  of  the  same  would  file  with  the  clerk 
a  written  guaranty  that  they  would  not  put  the  orders  into 
judgment.  Town  orders  are  not  negotiable  instruments.  E.  S. 
1878,  sec.  1675.  A  town  is  not  liable  for  an  order  drawn  oa 
its  treasurer  until  after  demand  and  refusal  of  payment. 
Packard  v.  Bovina^  24  Wis.  382.  Such  orders  do  not  bear  in- 
terest in  the  absence  of  statute.  2  Beach,  Pub.  Corp.  §  880; 
Snyder  v.  Bovairdy  122  Pa.  St.  442.  The  proceeding  adopted 
by  the  town  board  was  in  no  sense  an  attempt  to  compromise 
town  indebtedness.  So  far  as  the  evidence  in  this  case  shows, 
we  are  left  in  the  dark  as  to  whether  the  orders  upon  which 
interest  was  to  be  paid  had  ever  been  presented  for  pay- 
ment, or  whether  the  holders  were  threatening  suit  or  not. 
Such  being  the  state  of  the  record,  we  hold  that  there  was 
absolutely  no  authority  on  the  part  of  the  town  board  to 
make  the  levy  in  question,  and  the  finding  of  the  trial  judge 
was  correct. 

Complaint  is  made  that  the  levies  for  outstanding  orders 
and  bills  allowed  were  illegal.  The  poverty  of  the  evidence 
with  reference  to  these  items  is  significant.  So  little,  in 
fact,  appears  with  reference  to  these  claims,  that  counsel  are 
driven  to  say  that,  as  to  outstanding  orders,  they  were  either 
covered  by  the  levy  for  the  preceding  year  or  were  issued 
in  excess  of  the  levy.  There  is  the  same  dearth  of  evidence 
relating  to  the  levy  for  bills  allowed.  We  are  left  to  infer 
that  these  levies  are  void,  because  they  happen  to  be  unfort- 
unately christened.  Equity  will  not  grant  relief  upon  any 
«uch  doubtful  or  uncertain  basis.  In  absence  of  evidence  to 
the  contrary,  the  court  is  bound  to  presume  that  the  orders 
and  bills  mentioned  were  legal  obligations,  and  that  it  would 
not  be  inequitable  for  the  town  to  pay  them.  The  decision 
of  this  court  in  Hixon  v.  Oneida  Co.  82  Wis.  515,  and  other 
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cases,  substantially  establish  this  doctrine,  and  there  is  abso- 
lutely no  reason  shown  in  this  case  why  the  plaintiff  should 
not  be  bound.by  it.  The  same  is  true  as  to  the  levy  for  out- 
standing school  orders  and  highway  orders.  So  far  as  we 
are  advised  by  the  evidence,  all  of  these  orders  were  valid, 
subsisting  obligations  of  the  town.  We  are  bound  to  pre- 
sume that  they  were  issued  by  legal  authority  and  upon  a 
sufficient  consideration,  in  absence  of  proof  to  the  contrary. 
It  follows,  therefore,  that  the  plaintiffs  suffer  no  hardship 
in  being  compelled  to  bear  their  share  of  the  burden  thus 
imposed. 

Another  ground  of  complaint  arises  from  the  manner  in 
which  the  highway  taxes  were  carried  out  on  the  roll  by 
the  clerk.  At  a  special  town  meeting  held  July  17, 1895,  it 
was  voted  to  raise  a  five-mill  tax  for  highway  purposes  for 
that  year.  The  clerk  computed  the  amount  of  such  tax  upon 
the  assessed  valuation  of  the  propert}'^  of  the  town  for  the 
year  1894,  which  was  $1,827,334,  and  carried  it  into  the  roll 
of  1895.  The  assessed  valuation  of  the  town  for  1895  was 
$1,479,734;  so  that,  upon  the  plan  adopted  by  the  clerk, 
upon  the  latter  valuation  the  tux  amounted  to  six  and  one- 
third  mills.  The  town  had  theretofore  voted  to.  collect 
the  highway  taxes  in  money.  The  plan  adopted  by  the 
clerk  seems  to  have  been  in  accord  with  the  decision  of  this 
court  in  Uebard  v.  Ashland  Co.  55  Wis.  145,  where  it  was 
said:  "The  statute  evidently  contemplates  that  such  tax 
should  be  computed  upon  the  basis  of  the  valuation  of  the 
previous  year.  This  kind  of  tax  is  required  to  be  levied  on 
or  before  the  second  Monday  of  May  in  each  year,  and  the 
tax  roll  of  that  year  has  not  yet  been  made,  and  the  assess- 
ment has  not  yet  been  corrected  and  perfected  by  the  board 
of  review,  which  sits  on  the  last  Monday  of  June."  It  is  a 
fact  quite  notorious,  and  made  manifest  from  the  testimony 
heyein,  that  town  assessments  vary  largely  from  year  to 
year  (in  this  case  nearly  $400,000);  and  it  seems  very  proper 
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to  adopt  a  construction  that  will  enable  both  the  electors 
and  the  town  board  to  know  positively  whether  the  amount 
voted  for  highway  purpbses  is  likely  to  exceed  the  limit 
fixed  by  R  S.  1878,  sec.  1240. 

This  disposes  of  the  objections  raised  by  both  parties,  and 
it  follows  therefrom  that  the  decision  of  the  trial  judge  waa 
correct. 

By  the  Court —  The  judgment  of  the  circuit  court  is  af- 
firmed on  both  appeals. 


Flaherty,  Eespondent,  vs.  Harrison,  Receiver,  Appellant. 

February  11^  March  i,  1898. 

Electric  street  railways:  Collision  with  wagon  at  crossing:  Excessive 
speed:  Negligence  of  motorman:  Evidence:  Court  and  Jury, 

1.  Where  all  reasonable  probabilities  from  facts  unquestionably  estab- 

lished by  the  evidence  are  on  one  side  of  a  controversy,  the  testi- 
mony of  an  interested  party  to  the  contrary  does  not  create  a 
conflict  of  evidence  requiring  such  controversy  to  be  submitted  to 
and  determined  by  a  jury  or,  if  submitted,  support  their  determi- 
nation, if  contrary  to  all  such  reasonable  probabilities. 

2.  Thus,  in  an  action  for  personal  injuries  received  in  a  collision  be- 

tween an  electric  street  car  and  the  wagon  in  which  plaintiff  was 
driving,  where  the  undisputed  evidence  showed  that  neither  the 
car  nor  the  wagon  was  injured  or  sho^yed  any  evidence  of  the 
collision,  and  that  after  the  collision  the  car  was  stopped  as  soon 
as  would  have  been  practicable  had  it  been  going  at  an  ordinary 
rate  of  speed,  plaintiff's  testimony  that  the  car  was  going  at  a 
speed  of  twenty  miles  per  hour  is  held  to  be  incredible  and  insuf- 
ficient, of  itself,  to  warrant  a  jury  in  finding  that  the  car  was 
going  at  a  negligent  rate  of  speed. 
8.  The  complaint  in  such  case  alleged  that  the  motorman  was  negligent 
in  that  he  ran  into  the  wagon  without  giving  any  signal  of  the 
approach  of  the  car  by  sounding  the  bell.  The  evidence  showed 
that  he  sounded  the  bell  constantly  wliile  passing  over  a  distance  of 
about  100  feet  in  approaching  the  crossing  at  which  the  collision 
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occurred;  that  plaintiff  saw  the  car  approaching  when  his  horses* 
beads  were  just  over  the  track,  and  immediately  backed  them 
clear  of  the  track  and  stopped,  with  them  completely  under  con- 
trol; that  when  the  car  was  close  at  hand  the  horses  became 
frightened  by  the  bell  and  the  noise  and  appearance  of  the  car, 
and  jumped  forward  bringing  the  wagon  in  front  of  the  car.  There 
was  no  evidence  that  the  horses  showed  symptoms  of  fright  till 
the  instant  they  jumped  in  front  of  the  car.  Held,  that  there  was 
no  warrant  for  submitting  the  case  to  the  jury  on  the  claim  that 
there  was  a  negligent  ringing  of  the  car  bell  which  caused  the 
horses  to  become  frightened  and  unmanageable. 
4.  Actionable  negligence  on  the  part  of  the  motorman  in  such  a  case 
is  not  shown  unless  it  is  a  reasonable  inference  from  the  evidence 
and  circumstances  established  thereby  that  the  jumping  forward 
of  the  horses  was  a  natural  and  probable  result  of  his  conduct, 
and  that,  as  a  person  of  ordinary  intelligence  and  prudence,  in  the 
light  of  attending  circumstances,  he  ought  reasonably  to  have 
anticipated  such  result,  or  some  injury  to  plaintiff,  by  reason  of 
such  conduct. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
<jountj:  John  K.  Parish,  Circuit  Judge.    Jieversed. 

Action  to  recover  damages  for  personal  injuries.  The 
complaint  is  to  the  effect  that  plaintiff  approached  defend- 
ant's street-car  track,  located  on  Second  street,  in  the  city 
of  Ashland,  Wisconsin,  from  the  south,  traveling  on  a  cross 
street  known  as  "Ninth  Avenue  West; "  that  he  was  riding 
in  a  wagon,  driving  a  team  hitched  thereto;  that  at  the 
intersection  of  the  streets  there  was  a  building  on  one  side 
and  a  high  biU  board, on  the  other,  which  so  obstructed  his 
view  that  he  could  not  see  an  approaching  car  till  he  was 
near  the  track;  that  the  track  was  about  twenty-six  feet 
from  the  street  line;  that  as  he  was*passing  over  the  track, 
his  horses  walking  at  a  rapid  rate  of  speed,  a  car  coming 
from  the  west  at  a  great  rate  of  speed,  without  the  motor- 
man  giving  any  signal  of  its  approach  by  sounding  the  car 
bell,  struck  the  wagon  and  turned  it  over,  throwing  the 
plaintiff  out  against  a  curbstone  and  telephone  pole,  causing 
the  injuries  for  which  the  damages  are  claimed. 
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Looking  at  the  evidence  in  the  most  favorable  light  for 
plaintiff,  it  is  to  the  following  effect:  Plaintiff  approached 
the  track  as  alleged.  The  obstructions  to  his  view  existed 
as  claimed.  Plaintiff  was  standing  up  in  his  wagon.  When 
the  horses'  heads  were  just  over  the  track,  plaintiff  saw  a 
car  approaching  from  the  west.  The  motorman,  at  that  in- 
stant, immediately  signaled  for  a  clear  track  by  vigorously 
sounding  his  bell.  Plaintiff  immediately  backed  his  team 
clear  of  .the  track,  and  then  stopped  with  the  horses  under 
complete  control.  In  backing,  the  team  swung  a  little  to 
the  right  so  as  to  strand  somewhat  diagonally  to  the  track. 
As  the  car  reached  a  point  nearly  opposite  where  the  horses 
stood,  they  became  frightened  by  the  sound  of  the  bell  and 
the  noise  and  appearance  of  the  car,  causing  plaintiff  to  lose 
control  of  them,  whereupon  they  jumped  forward,  onto  and- 
partially  across  the  track,  so  as  to  place  the  wagon  in  the 
pathway  of  the  car.  The  car  instantly  struck  the  wagon 
near  the  front  end,  at  which  instant  plaintiff  fell  over  the 
side  of  the  wagon  box  towards  the  car  and  let  go  the  lines. 
•  Instead  of  falling  to  the  ground,  he  caught  hold  of  the  wagon 
box  and  hung  onto  it,  with  his  body  outside.  The  horses 
ran  away  diagonally  across  the  track  and  down  the  street, 
with  plaintiff  hanging  to  the  box,  and  as  the  hind  part  of 
the  wagon  crossed  the  track  the  car  collided  with  it  at  a 
point  about  thirty  or  forty  feet  from  the  first  collision. 
After  the  horses  ran  about  one  hundred  feet  they  passed 
near  a  telephone  pole  on  the  left  hand  side  of  the  street  so 
that  plaintiff's  body  collided  with  the  pole,  forcing  him  to 
lose  his  hold  on  the  box  and  fall  to  the  ground.  The  evi- 
dence is  undisputed  that  plaintiff  sustained  some  injuries, 
and  that  neither  the  wagon  nor  the  car  was  injured  or 
showed  any  evidence  of  the  collision.  There  is  some  con- 
flict in  the  evidence  as  to  the  speed  of  the  car,  but  looking 
at  that  in  the  most  favorable  light  for  plaintiff,  it  is  to  the 
effect  that  if  the  car  was  going  at  the  rate  of  about  eight 
Vol.  98  —  86 
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miles  an  hour,  it  would  not  have  been  practicable  to  have 
stopped  it  inside  of  about  fifty  feet,  and  that  it  actually  did 
stop  in  going  from  thirty  to  forty  feet  after  the  car  first 
struck  the  wagon. 

At  the  close  of  the  evidence  there  was  a  motion  on  the 
part  of  the  defendant  for  the  direction  of  a- verdict,  which 
was  denied,  and  the  ruling  duly  excepted  to.  A  verdict  on 
the  evidence  was  rendered  in  plaintiff's  favor.  There  was 
a  motion  to  set  the  verdict  aside  as  contrary  to  the  eyidence, 
and  for  a  new  trial,  which  was  denied.  Judgment  was  ren- 
dered in  plaintiff's  favor  on  the  verdict,  from  which  this  ap- 
peal was  taken. 

For  the  appellant  there  was  a  brief  by  Tomhins  &  Merrillj 
and  oral  argument  by  TT.  M.  TomTcins. 
.    For  the  respondent  there  was  a  brief  by  Cate^  Sanhorn^ 
Lamoreux  cfe  Park^  attorneys,  and  D.  F.  O'Eeefe^  of  coun- 
sel, and  oral  argument  by  B.  B.  Park. 

Maeshall,  J.  The  question  for  decision  on  this  appeal  is, 
Does  the  evidence  warrant  the  verdict  and  the  judgment, 
under  the  rule  that,  if  there  is  anj^  credible  evidence  in  that 
regard,  which,  if  believed,  is  sufficient  therefor,  the  ruling 
of  the  trial  court,  refusing  to  grant  a  new  trial  for  insuffi- 
ciency of  evidence,  will  not  be  disturbed  on  appeal? 

It  is  apparent  at  the  outset  that  there  was  an  entire  fail- 
ure to  establish  the  facts  pleaded  to  show  actionable  negli- 
gence. While  it  is  alleged  that  plaintiff  was  driving  his 
team  across  the  street  railway  track  at  the  time  of  the  in- 
jury, the  evidence  shows  that  the  team  became  unmanage- 
able while  standing  in  a  safe  position,  and  jumped  forward 
across  the  track  immediately  ahead  of  the  car,  so  that  it 
was  impracticable  to  stop  the  car  after  the  team  started. 
The  complaint  states  that  the  plaintiff  proceeded  onto  the 
track  without  observing  the  coming  car,  because  the  motor- 
man  failed  to  signal  the  approach  by  sounding  bis  car  bell. 
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The  evidence  shows  that  the  motorraan  sounded  the  car  bell 
constantly  while  passing  over  a  distance  of  about  100  feet 
in  approaching  the  crossing,  and  the  negligence  relied  on 
to  support  the  verdict  is  not  failure  to  sound  the  bell,  but 
sounding  it  too  much,  as  the  car  approached  the  crossing,  so 
that  the  noise  of  the  bell,  concurring  with  the  noise  and  ap- 
pearance of  the  rapidly  approaching  car,  frightened  the  team 
and  caused  them  to  become  unmanageable  and  jump  onto 
the  track.  There  is  not  a  scintilla  of  evidence  that  the 
horses,  by  their  appearance,  indicated  danger  of  their  run- 
ning away  or  becoming  unmanageable  on  account  of  the 
approach  of  the  car  and  the  noises  incident  thereto,  up  to 
the  very  time  they  became  unmanageable  and  jumped  for- 
ward. 

Aside  from  the  evidence  of  plaintiff  that  the  car  was 
going  at  a  speed  of  twenty  miles  an  hour,  there  is  no  fact 
alleged  in  the  complaint  showing  negligence  that  is  sup- 
ported by  evidence,  and  it  cannot  be  said  that  plaintiff's 
testimony  as  to  the  speed  of  the  car  was  credible  in  the  face 
of  the  undisputed  evidence  that  neither  the  car  nor  the 
wagon  was  injured  or  showed  any  evidence  of  the  collision, 
and  that  the  car  was  stopped  as  soon  as  practicable  after  the 
collision  if  it  was  going  at  an  ordinary  rate  of  speed.  Where 
all  reasonable  probabilities  from  facts  unquestionably  estab- 
lished by  the  evidence  are  on  one  side  of  a  controversy,  the 
testimony  of  an  interested  party  to  the  contrary  does  not 
create  a  conflict  of  evidence  requiring  such  controversy  to 
be  submitted  to  and  determined  by  a  jury,  or,  if  submitted, 
support  their  determination,  if  contrary  to  all  such  reason- 
able probabilities.  Badger  v.  Janesville  .  Cotton  Mills^  95  - 
Wis.  599.  It  follows  that  there  was  no  evidence  to  warrant 
a  jury  in  finding  that  the  car  was  going  at  a  negligent  rate 
of  speed  as  it  approached  the  crossing,  or  for  submitting  that 
question  to  a  jury. 

Further,  in  face  of  the  claim  of  negligence  in  the  com- 
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plaint  that  the  raotorman  ran  the  car  into  plaintiflTs  wagon 
and  overturned  it,  without  giving  any  signal  of  the  approach 
of  the  car,  there  was  no  warrant  for  submitting  the  case  to 
the  jury  on  the  claim  that  there  was  a  negligent  ringing  of 
the  car  bell  which  caused  the  horses  to  become  frightened 
and  unmanageable,  especially  when  there  was  no  evidence 
that  the  horsos  showed  symptoms  of  fright  till  the  instant 
they  jumped  ahead  of  the  car. 

Looking  at  the  case  in  the  light  of  the  pleadings  and  the 
evidence,  it  is  considered  that  there  was  no  evidence  that 
the  motorman  was  negligent,  and  certainly  no  evidence  of 
actionable  negligence,  in  that  there  was  no  room  for  a  rea- 
sonable inference  from  the  evidence  and  circumstances  es- 
tablished thereby  that  the  jumping  forward  of  the  team 
was  a  natural  and  probable  result  of  the  conduct  of  the  mo- 
torman, and  that,  as  a  person  of  ordinary  intelligence  and 
prudence,  in  the  light  of  attending  circumstances,  he  ought 
reasonably  to  have  anticipated  such  result,  or  some  injury 
to  plaintiff,  by  reason  of  such  conduct.  Deisenrieter  v. 
Kraus-Merkel  Malting  Co.  97  Wis.  279.  Before  that  essen- 
tial test  of  actionable  negligence  the  plaintiffs  case  seems 
to  fail  so  completely  as  to  lead  to  the  conclusion  that  it  was 
entirely  overlooked  by  the  trial  court. 

The  case  of  Eastwood  v.  La  Crosse  City  B.  Co.  94  Wis. 
163,  is  a  far  stronger  case  to  sustain  a  claim  of  actionable 
negligence  than  the  one  before  us,  and  this  court  there  de- 
cided that  no  such  negligence  was  disclosed  by  the  evidence. 
The  circumstances  were  that  the  horses  and  conveyance 
were  in  a  place  of  safety  as  the  car  approached;  that  though 
exhibiting  some  evidence  of  uneasiness,  they  were  under  the 
control  of  the  driver  till  just  as  the  car  was  passing  them. 
They  then  suddenly  jumped  around  and  backed  the  sleigh 
onto  the  track,  causing  the  injury  complained  of.  There 
was  no  interval  between  the  instant  of  the  backing  of  the 
horses  and  the  collision,  suiHcient  to  stop  the  car.    The 
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claim  was  made  that  the  raotorman  should  have  observed 
the  uneasiness  of  the  horses  and  applied  the  brake  to  the 
car  so  as  to  control  its  motion  with  reference  to  any  danger 
that  existed  of  the  horses'  placing  themselves  or  the  sleigh 
in  its  path.  In  deciding  the  case  the  court,  by  Mr.  Justice 
WiNSLow,  said,  in  substance,  that  a  motorman  is  not  re- 
quired to  apply  the  brakes  whenever  he  sees  a  horse  in  the 
street,  along  the  track,  showing  some  symptoms  of  appre- 
hension; to  demand  that  a  street  car  must  be  slowed  up  or 
stopped  every  time  a  horse  or  a  team  displays  signs  of  un- 
easiness, would  render  it  impossible  for  street-car  companies 
to  perform  their  duty  to  the  public  by  furnishing  speedy 
transportation  of  passengers.  All  that  was  said  in  the  opin- 
ion on  the  line  indicated  applies  most  strongly  to  the  facts 
of  this  case,  because  there  is  no  evidence  here  of  the  fright 
of  the  team  till  the  instant  they  jumped  onto  the  track,  and 
the  plaintiff  testified  that  they  were  under  his  control  till 
that  instant.  The  ruling  in  Bishop  v.  Belle  City  St  B.  Co. 
92  Wis.  139,  is  also  decisive  of  this  case,  though  the  facts 
there  do  not  make  its  application  quite  as  well  defined  as 
that  of  Eastwood  v.  La  Crosse  City  B.  Co,^  supra. 

It  follows  from  the  foregoing  that  the  defendant's  mo- 
tion, made  at  the  close  of  the  evidence,  for  the  direction  of 
a  verdict  should  have  been  granted,  and  that  the  motion  to 
set  aside  the  verdict  as  contrary  to  the  evidence  should  have 
been  granted. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Authorities  as  to  the  frightening  of  a  horse  by  a  street  car  are  col- 
lected in  a  note  to  Bozi&r  v.  Charlotte  St.  R  Co,  (117  N.  CL  651),  in  84  L. 
R  A.  481.— Rep. 


Digitized  by 


Google 


566  SUPREME  COUET  OF  WISCONSIN.  [98 

Crowley  vs.  Hicks  and  others. 


Oeowley,  Appellant,  vs.  Hicks  and  others,  Eespondents. 

February  II —March  J,  1898, 

Pleading:  MaJeing  definite  and  certain:  Appeal:  Fraud:  Auction  sales 
of  land:  Statute  of  frauds:  Joinder  of  causes  of  action:  Executors: 
Limitations, 

"L  An  appeal  from  an  order  directing  a  complaint  to  be  made  more 
definite  and  certain  will  be  dismissed  unless  there  was  an  abuse  of 
discretion. 

2,  In  pleading  fraud  it  is  not  sufficient  to  allege  the  mere  conclusion 
that  the  party  acted  fraudulently,  but  the  facts  from  which  such 
conclusion  is  drawn  must  be  stated. 

8.  In  an  action  to  compel  a  conveyance  of  land  which  plaintiff  claimed 
to  have  bought  at  auction  sales,  an  allegation  in  the  complaint 
that  when  the  land  was  first  put  up  at  auction  by  defendants  the 
plaintiff  was  the  highest  and  best  bidder,  and  that  "memoranda 
of  the  bids  and  sale  were  duly  made  and  kept  by  the  parties,"  is 
held  insufficient  to  show  a  compliance  with  the  statute  of  frauds 
(sec.  2304,  R.  S.  1878),  where  the  complaint  does  not  state  that  a 
sale  was  then  in  fact  made,  but  alleges  two  subsequent  auction 
sales  of  the  same  land  by  the  defendants,  at  each  of  which,  also, 
the  plaintiff  was  the  highest  and  best  bidder,  and  does  not  show 
upon  which  sale  he  relies, 

4  A  cause  of  action  against  executors  in  their  representative  capacity 
cannot  be  joined  with  a  cause  of  action  against  them  as  individ- 
uals. 

6.  A  demurrer  on  the  ground  that  the  action  was  not  commenced 
within  the  time  limited  by  law  will  not  be  considered  if  it  fails  to 
refer  to  the  statute  relied  on,  as  required  by  sec.  2651,  R.  S.  1878. 

Appeals  from  orders  of  the  circuit  court  for  Sawyer 
county :  John  K.  Parish,  Circuit  Judge.  Affirmed  as  to  one 
order;  appeal  dismissed  as  to  the  other. 

The  defendants  are  proceeded  against  personally  and  as  ex- 
ecutors of  the  last  will  and  testament  of  Hiram  W.  Webster, 
deceased.  The  substantial  allegations  of  the  complaint  are  as 
follows :  (1)  That  Hiram  W.  Webster,  in  his  lifetime,  was  the 
owner  of  certain  lands,  describing  them.  (2)  That  Webster 
died  May  4,  1884,  leaving  a  will,  in  which  the  defendants 
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were  named  as  executors;  and  that  they  accepted  the  trust. 
(3)  That  the  executors  named  were  empowered  to  sell  said 
real  estate.  (4)  That  in  October,  1884,  the  executors  filed  . 
an  inventory,  in  which  the  lands  in  question  were  valued  at 
$10,000.  (5)  That  in  July,  1880,  the  executors  offered  said 
lands  for  sale  for  $2f),500,  and  that,  in  case  they  were  not 
sold  during  that  month,  they  would  be  offered  for  sale  at 
public  auction,  without  reserve.  (6)  That  on  July  20,  188G, 
plaintiff  promised  to  pay,  and  Sargent  and  Webster  agreed  to 
receive,  $20,500  for  said  lands,  but  that  this  court  decided 
that  agreement  void.  (7)  That  thereafter  defendants,  as  ex- 
ecutors, offered  said  lands  for  sale  at  auction,  that  many 
bids  were  made,  and  that  plaintiff's  bid  of  $34,000  was  the 
highest  and  best  bid,  and  that  he  was  prepared  to  pay  the 
money  and  receive  a  deed,  and  demanded  that  said  lands  be 
conveyed  to  him,  "at  which  auction  sale,  memoranda  of  the  , 
bids  and  sale  were  duly  made  and  kept  by  the  parties  afore- 
said." (8)  That  thereafter  defendants  notified  plaintiff  at 
two  different  times  that  said  lands  would  be  sold  at  auction, 
and  at  each  of  said  sales  plaintiff  attended,  numerous  bids 
were  made,  and  he  was  the  highest  and  best  bidder  for  the 
same.  (9)  That  plaintiff  has  been  ever  ready  and  willing  to 
pay  the  amount  of  his  said  bid,  and  to  carry  out  any  one  of 
his  said  bids;  that  he  has  "expended  large  suras  of  money 
and  valuable  time  in  his  effort  and  endeavor  to  purchase" 
said  lands,  but  defendants. refuse  to  convey  the  same  to  him. 
(10)  "That  the  defendant  Ilichs  heretofore,  to  wit,  at  the 
time  of  said  auction  sales,  conspired  and  connived,  with  the 
knowledge  of  the  other  defendants,  to  cheat  and  defraud  this 
plaintiff  out  of  the  said  lands,  and  of  the  purchase  thereof, 
and  which  said  other  defendants  then  and  there,  by  their 
course  and  conduct  in  the  matter,  permitted  said  defendant 
so  to  do,  and  thus  became  liable,  together  with  the  estate 
aforesaid,  to  this  plaintiff  in  the  premises."  (11)  That  said 
Hicha  declared  to  the  other  defendants  that  plaintiff  should 
not  have  said  lands,  and  the  other  defendants,  by  their  acts, 
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consented  thereto;  "that  the  knowledge  of  said  fraudulent 
acts  and  purposes  of  the  said  defendants  was  not  obtained 
or  received  or  known  to  this  plaintiff  until  June,  1894;" 
that  the  purpose  of  Hick^  to  obtain  plaintiff's  bid  and  pre- 
vent his  obtaining  the  lands,  and  the  consent  thereto  by  the 
other  defendants,  was  made  with  intent  to  defraud  and  de- 
ceive the  plaintiff.  (12)  That  plaintiff  has  expended  for  his 
expenses  for  the  purpose  of  purchasing  said  lands  $3,500, 
and  the  value  of  said  lands  when  purchased  by  plaintiff  was 
$52,500. 

The  demand  for  relief  is  that  defendants  be  required  to 
convey  said  lands  to  the  plaintiff,  and  pay  such  damages  as 
he  has  suffered ;  and,  if  defendants  have  conveyed  said  lands, 
then  that  plaintiff  have  judgment  for  the  value  thereoJ^  less 
the  amount  of  his  bid. 

Defendants  Sargent  and  Webster  filed  separate  demurrers 
as  individuals  and  as  executors:  (1)  "  That  several  causes  of 
action  have  been  improperly  ybw;ic?"  [the  word  "found" 
was  evidently  intended  for  the  word  "united,"  as  found  in 
the  statute] :  (a)  "  One  cause  of  action  for  specific  perform- 
ance, another  in  tort."  (b)  A  cause  of  action  against  the 
defendants  personally  with  an  action  against  them  as  exec- 
utors. (2)  That  the  complaint  does  not  state  facts  suflScient 
to  constitute  a  cause  of  action.  And  (3)  that  the  action  was 
not  commenced  within  the  time  limited  by  law.  The  defend- 
ant Hicksj  personally  and  as  executor,  entered  a  motion  to 
make  the  complaint  more  definite  and  certain. 

The  demurrers  were  sustained,  and  the  motion  to  make 
more  definite  and  certain  granted.  Plaintiff  appealed  from 
both  orders. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
J.  F.  Ellis. 

For  the  respondent  Hicks  there  was  a  brief  by  Hooper  tj& 
Hooper^  and  oral  argument  by  Moses  Hooper. 

For  the  other  respondents  there  was  a  brief  by  Bouck  cfc 
Hilton^  and  oral  argument  by  Gahe  Bouck, 
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Babdeen,  J.  The  appeal  from  the  order  directing  plaint- 
iff to  make  his  complaint  more  definite  and  certain  should 
be  dismissed.  The  application  in  this  respect  was  addressed 
to  the  discretionary  power  of  the  court,  and  cannot  be  re- 
viewed except  for  abuse.  There  were  ample  grounds  for 
the  order  made  in  this  case.  McCarville  v.  Boyle^  89  Wis. 
651 ;  Adamson  v.  Raymer^  94  Wis.  243. 

The  complaint,  as  challenged  by  the  demurrer,  raises  two 
questions:  (1)  Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?  (2)  Is  there  a  misjoinder  of 
causes  of  action? 

There  were  two  demurrers,  one  interposed  by  defendants 
Sargent  and  Wehster  as  individuals,  and  the  other  in  their 
capacity  as  executors.  A  mere  inspection  of  the  complaint 
leads  at  once  to  the  conclusion  that  it  is  barren  of  allegation 
of  any  fact  to  support  a  suit  against  Sargent  and  Webster  as 
individuals.  If  they  are  chargeable  at  all  as  individuals,  it 
arises  from  the  allegations  of  fraud  contained  in  the  tenth 
and  eleventh  paragraphs  of  the  complaint,  Avhich  are  sub- 
stantially set  forth  in  the  statement  of  facts.  In  the  tenth 
paragraph  it  is  said  that  the  defendant  Eicks^  at  the  time  of 
said  auction  sales,  conspired  and  connived,  with  the  knowl- 
edge of  the  other  defendants,  to  cheat  and  defraud  the  plaint- 
iff out  of  said  lands,  and  that  the  other  defendants,  by  their 
course  and  conduct  in  the  matter,  permitted  IHoks  so  to  do, 
and  thus  became  liable  with  the  estate  by  virtue  of  the  fraud 
aforesaid.  In  the  following  paragraph  the  pleader  states 
substantially  that  Ilicks  determined  and  declared  to  the 
other  defendants  that  plaintiff  should  not  be  permitted  to 
])urchase  said  lands,  and  that  the  other  defendants,  by  their 
acts  in  the  premises,  consented  thereto;  and  that  the  acts  of 
HickSy  and  the  consent  thereto  by  the  other  defendants,  Avere 
made  with  intent  to  defraud  and  to  deceive  the  plaintiff. 
The  other  allegations  of  the  complaint  indicate  that,  in  so 
far  as  these  defendants  Avere  dealing  with  the  land,  they 
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acted  in  the  capacity  of  executors;  and  if,  as  plaintiflf  claims, 
a  contract  was  made  which  he  is  entitled  to  have  enforced, 
the  attempt  to  charge  fraud  upon  the  defendants  personally 
avails  him  nothing.  But,  if  this  fact  should  be  deemed  mate- 
rial to  the  plaintiff's  right  of  recovery,  yet  the  pleader  has 
violated  every  canon  of  correct  pleading  by  omitting  to  state 
any  fact  from  which  the  conclusion  of  fraud  may  be  inferred. 
He  contented  himself  with  stating  vague  and  unsatisfactory 
conclusions,  leaving  it  in  uncertainty  as  to  what  his  real  pur- 
pose was.  "  In  alleging  fraud  it  will  not  suffice  to  say  that 
the  party  fraudulently  procured,  or  fraudulently  induced, 
or  fraudulently  did  this  or  that,  or  that  he  committed  or  was 
guilty  of  fraud;  the  facts  which  constitute  the  fraud  must 
bo  stated.  Fraud  is  a  conclusion  of  law.  A  statement  that 
defendants  in  '  concert  did,  by  connivance,  conspiracy,  and 
combination,  beat  and  defraud  the  plaintiflf  out  of,'  etc.,  does 
not  state  the  facts  that  constituted  the  cause  of  action.  It 
does  not  appear  what  they  did;  the  legal  conclusion  —  an 
epithet  only  —  is  applied  to  their  acts  without  knowing  what 
they  were."  Bliss,  Code  PI.  §  211;  Cohn  v.  Goldman,  1^ 
N.  Y.  284.  Tested  by  this  rule,  the  complaint  falls  far  short 
of  stating  a  cause  of  action  against  ihe  defendants  as  individ- 
uals, even  if  it  be  conceded  that  they  may  be  joined  in  this 
action. 

As  aflfecting  the  defendants  in  their  official  capacity  as 
executors,  the  complaint  states  that  in  July,  1886,  the  plaint- 
iff promised  to  pay  the  defendants  the  sum  of  $26,500  for 
this  land,  and  the  defendants  Sargent  and  Webster  promised 
to  receive  the  same  therefor,  but  that  this  court  held  such 
agreement  void;  that  thereafter  defendants  notified  plaint- 
iff that  said  lands  would  be  put  up  at  auction  and  sold  to 
the  highest  bidder;  that  thereafter  said  lands  were  put  up 
at  auction,  defendant  Ilichs  acting  as  auctioneer  and  bidding 
against  the  plaintiff;  that  many  bids  were  made,  and  that 
plaintiff's  bid  of  $34,000  was  the  highest  and  best  bid;  that 
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at  oftici  sale  "  memoranda  of  the  bids  and  sale  were  duly 
luade  and  kept  by  the  parties  aforesaid."  The  pleader  fails 
to  state  that  any  sale  was  in  fact  made;  but,  if  he  had 
stopped  here,  it  is  possible  that  we  might  have  inferred, 
from  the  statement  that  "memoranda  of  the  bids  and  sale 
were  duly  made  and  kept,"  that  such  memoranda,  duly  made, 
might  have  been  a  compliance  with  sec.  2304,  R.  S.  1878. 
Ounderson  v.  Thomas^  87  Wis.  406.  This  section  provides 
that  every  contract  for  the  sale  of  any  lands  shall  be  void 
unless  th«^  contract,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing,  and  be  subscribed 
by  the  party  by  whom  the  sale  is  made,  or  his  lawfully  au- 
thorized agent.  This  court  has  held  that  auction  sales  of 
real  estate  come  within  the  statute,  and  that  the  memoran- 
dum, to  make  the  sale  valid,  must  be  made  by  the  auction- 
eer contemporaneously  with  the  sale.  Barriber  -v.  Savage^ 
52  Wis.  110.  But  the  pleader  does  not  stop  here.  In  the 
eighth  and  ninth  paragraphs  of  th^  complaint  he  states 
that  thereafter  —  that  is,  after  the  alleged  sale  before  men- 
tioned —  the  defendants  at  two  different  times  notified  him 
that  said  lands  would  be  sold  at  auction  to  the  highest  bid- 
der for  cash,  and  that  at  each  of  said  two  sales  the  plaintiff 
attended  and  bid  upon  said  lands,  and  at  each  he  was  the 
highest  and  best  bidder  therefor,  and  that  he  has  been  ready 
and  willing  to  carry  out  any  one  of  his  said  bids,  and  to 
purchase  said  lands,  but  the  defendants  have  refused  to  con- 
vey the  same.  "Whatever  inference  the  court  might  have 
been  at  liberty  to  indulge  in  to  support  the  alleged  sale  first 
mentioned  is  negatived  by  these  averments  as  to  subsequent 
sales.  Construing  the  complaint  together,  it  is  entirely  un- 
certain upon  which  sale  the  plaintiff  relies,  and  we  are  not 
assisted  in  any  way  by  reference  to  the  praj^er  for  relief. 

But  conceding  that  he  relies  upon  the  sale  first  mentioned, 
personally,  I  have  grave  doubts  as  to  the  suflBciency  of  the 
allegations  of  the  complaint  in  reference  thereto.    The  alle- 
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gation  that  Eichs  acted  as  auctioneer  and  executor  and  bid 
at  the  sale  against  the  |3laintiff  would  seem  to  indicate  that 
the  sale  was  not  without  reserve.  All  the  authorities  agree 
that,  in  order  to  complete  a  sale  at  auction,  there  must  be  a 
bidder  capable  of  becoming  a  purchaser,  and  an  acceptwnce 
thereof  by  the  auctioneer,  either  by  the  knocking  down  of  a 
hammer,  or  some  other  usual  mode  of  declaring  the  sale  com- 
plete. Bateman,  Auctions  (5th  ed.),  164;  Squibbs,  Auction- 
eers, 43;  2  Livermore,  Agency,  333.  Every  bidding  is  noth- 
ing more  than  an  offer  on  one  side,  which  is  not  binding  on 
either  side  till  it  is  assented  to.  There  is  no  showing  that 
the  alleged  sale  wa>  ever  assented  to  by  these  demurring 
defendants.  This  court  has  decided  that  all  the  executors 
must  join  in  the  execution  of  the  power  of  sale  under  the 
will  under  which  they  act.  It  may  be  doubtful,  also,  whether 
the  allegation  in  regard  to  the  making  and  keeping  of 
memoranda  of  bids  and  sale  is  suflacient,  even  under  the 
most  liberal  construction  of  the  pleading.  Had  there  been 
a  positive  allegation  of  sale  at  auction,  followed  by  another 
that  "  memoranda  were  duly  made  and  kept,"  we  might  be 
compelled  to  hold  it  suflBcient,  under  the  former  decisions 
of  this  court.  It  is,  however,  a  loose  and  shiftless  style  of 
pleading,  that  ought  not  to  receive  encouragement. 

This  view  of  the  pleading  perhaps  renders  it  unnecessary 
to  decide  the  other  grounds  of  demurrer.  For  the  future 
guidance  of  parties  interested,  it  may  not  be  out  of  place  to 
call  attention  to  the  rule  regarding  the  joinder  of  causes  of 
action  in  cases  like  this.  The  following  quotation  from 
Pomqroy's  Code  Kemedies  (§  502)  seems  to  state  the  rule 
with  sufficient  clearness  to  leave  nothing  else  to  be  said : 
"  Another  particular  rule,  which  is  but  an  application  of  the 
same  doctrine,  requires  that  the  several  causes  of  action 
against  or  for  a  given  person  should  all  affect  him  in  the 
same  capacity.  In  other  words,  a  demand  for  or  against  a 
party  in  his  personal  character  cannot  be  united  with  an- 
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other  demand  for  or  against  him  in  a  representative  char- 
acter as  trustee,  executor,  administrator,  receiver,  and  the 
like.  The  reason  usually  given  for  this  rule  when  applied 
to  defendants  is  that  the  judgment  upon  one  cause  of  action 
would  be  against  the  defendant  personally,  to  be  made  de 
ionu propriisj  while  the  judgment  upon  the  other  cause  of 
action  would  be  against  him  in  his  representative  or  official 
capacity,  and  not  to  be  made  out  of  his  own  property;  as, 
for  example,  it  might  be  made  de  Ionia  testatorisP  See  JSoff- 
mam,  v.  Wheelock^  62  Wis.  434. 

The  ground  of  demurrer  assigned  that  the  action  was  not 
commenced  within  the  time  limited  by  law  will  not  be  con- 
sidered, because  it  fails  to  refer  to  the  statute  claimed  to 
limit  the  right  to  sue.    E.  S.  1878,  sec.  2651. 

By  the  Court. —  The  appeal  from  the  order  to  make  the 
complaint  more  definite  and  certain  is  dismissed,  and  the 
order  sustaining  the  demurrer  is  affirmed* 


Dabcet,  Eespondent,  vs.  The  Farmers'  Lumber  Company 
OP  Wisconsin,  Appellant* 

February  11 — MarcK  7, 1S9S* 

Master  and  servant:  Personal  injuries:  Res  ad  judicata:  Assumption  of 
risk:  Special  verdict:  Inconsistency, 

1.  The  decision  on  former  appeals  ih  an  action  for  personal  injuries 
that  the  plaintiff  did  not,  as  a  matter  of  law,  assume  the  risk  of 
the  accident,  and  that  the  evidence  was  sufficient  to  support  a 
finding  of  the  jury  that  the  keeping  of  the  saw  upon  which  plaint- 
iff was  injured  in  its  exposed  condition  was  negligence  which  was 
the  proximate  cause  of  the  injury,  renders  those  matters  res  adju- 
dicates on  appeal  from  the  judgment  rendered  on  a  new  trial  on 
wliich  the  evidence  was  substantially  the  same  as  before. 

2l  a  special  verdict  is  held  sufficient  to  cover  the  issue  as  to  plaintiff's 
assumption  of  risk,  although  the  question  submitted  on  that  point 
made  what  plaintiff,  not  what  a  man  of  ordinary  prudence  and 
intelligence,  ought  reasonably  to  have  foreseen  under  all  the  cir- 
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cumstances,  the  test  as  to  assumption  of  risk,  where,  construed 
in  the  light  of  the  charge  of  the  court,  the  answer  of  the  jury  to 
such  question  was  to  the  effect  that  the  plaintiff,  as  a  man  of 
ordinary  intelligence  and  prudence,  in  the  exercise  of  ordinary 
care,  ought  not  to  have  known,  nor  reasonably  to  have  expected 
or  foreseen,  that  he  was  liable  to  sustain  such  an  injury  while  in 
the  performance  of  his  duties. 
8.  A  finding  in  a  special  verdict  that  a  person  of  ordinary  prudence 
and  intelligence,  engaged  in  the  operation  and  management  of  de< 
fendant's  mill,  ought  reasonably  to  have  foreseen  that  an  injury 
would  be  likely  to  occur  to  a  person  employed  as  plaintiff  was  by 
coming  in  contact  with  the  exposed  saw  in  question,  is  held  not 
to  be  inconsistent  with  a  finding  that  the  plaintiff,  as  a  man  of 
ordinary  prudence  and  intelligence,  ought  not  reasonably  to  have 
expected  or  foreseen  that  an  injury  would  be  liable  to  occur  to 
him  while  performing  his  duties  in  the  mill  by  coming  in  contact 
with  the  saw. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  Chas.  V.  Bardeen,  Circuit  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Starh  dk  HanBen^ 
and  oral  argument  by  Joshua  Siarh,  "They  contended,  intef'^ 
alia^  that  both  the  employer  and  employee  stand  upon  the 
same  footing  of  responsibility  in  respect  to  perils  and  dan- 
gers that  are  patent,  open,  and  ob\'ious, —  dangers  which 
may  readily  be  known  and  comprehended  by  any  person  of 
ordinary  prudence  and  intelligence,  in  the  exercise  of  ordi- 
nary care.  This  is  especially  true  where  both  have  equal 
means  of  knowledge.  Goltz  v,  M.,  Z.  S.  c6  W.  R.  Co,  70 
Wis.  13G;  Ballou  v.  C.  c6  JV.  W.  JR.  Co.  54  id.  257;  Behm 
V.  Armour,  58  id.  1 ;  Casey  v.  C,  St.  P.,  M.  c6  0.  R.  Co.  90  id. 
113;  Gavigan  v.  Z.  S.  cfe  M.  S.  R.  Co.  67  K  W.  Eep.  1097; 
Klatt  V.  ISr.  C.  Foster  L.  Co.  92  Wis.  622;  Holt  v.  (7.,  M.  db 
St.  P.  R.  Co.  94  id.  596;  Erdman  v.  Illinois  Steel  Co.  95 
id.  6 ;  Showalter  v.  Fairhanl*Sy  M.  &  Co.  88  id.  381 ;  Luelike 
'o.  Berlin  Machine  WorTcs,  id.  442. 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Cate^  SanhorUy  Lamoreux  <&  Park. 
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Cassodat,  C.  J.  This  is  an  action  to  recover  damages  sus- 
tained by  the  plaintiff  while  in  the  employment  of  the  de- 
fendant in  its  sawmill,  by  reason  of  the  alleged  negligence 
of  the  defendant  in  keeping  a  large  rotary  saw  partially  un- 
covered. Issue  being  joined  and  trial  had,  the  jury,  at  the 
close  thereof,  returned  a  special  verdict  to  the  effect  (1)  that 
the  location,  situation,  and  surroundings  of  the  saw  by  which 
the  plaintiff  was  injured,  and  the  extent  to  which  it  was 
uncovered  and  exposed,  were  known  to  the  plaintiff  prior  to 
the  time  of  his  injury;  (2)  that  the  defendant  did  no^  exer- 
cise reasonable  and  ordinary  care  in  keeping  the  saw  upon 
which  the  plaintiff  was  injured  in  the  position  and  condition 
in  which  it  was  at  the  time  of  his  injury ;  (3)  that  a  person 
of  ordinary  prudence  and  intelligence,  engaged  in  the  opera- 
tion and  management  of  the  defendant's  mill,  ought  to  have 
reasonably  expected  or  foreseen  that  an  injury  would  be 
likely  to  occur  to  a  person  employed  as  the  plaintiff  was  by 
coming  in  contact  with  the  saw  in  question;  (4)  that  the 
plaintiff  did  not  know,  nor  ought  he  reasonably  to  have 
expected  or  foreseen,  under  all  the  circumstances,  that  an 
injury  would  be  liable  to  occur  to  him  while  performing 
his  duties  in  the  mill  by  coming  in  contact  with  the  saw; 
(5)  that  they  assessed  the  plaintiff's  damages  at  $2,500.  From 
the  judgment  entered  thereon  the  defendant  appeals. 

When  this  case  was  here  upon  a  former  appeal,  we  de- 
clined to  hold  as  a  matter  of  law  that  the  plaintiff  assumed 
the  risk  of  the  accident.  87  Wis.  245,  249 ;  91  Wis.  G^i.  The 
danger  was  one  not  usually  attendant  upon  the  plaintiff's 
employment,  and  of  which  he  had  not  been  warned.  So  it 
was  held  upon  such  appeal  that  there  was  evidence  sufficient 
to  support  the  finding  of  the  jury  to  the  effect  that  the  keep- 
ing of  the  saw  in  its  exposed  condition  was  negligence  on 
the  part  of  the  defendant  which  was  the  proximate  cause  of 
the  injury.  Id,  The  evidence  on  this  appeal  is  substantially 
the  same  as  on  the  former  appeals.    The  plaintiff  was  twenty- 
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three  years  of  age  at  the  time  of  the  injury.  The  decisions 
of  this  court  on  those  appeals  necessarily  dispose  of  the  ex- 
ception to  overruling  the  demurrer  ore  ienus;  and  also  the 
exceptions  to  the  second,  third,  and  fourth  findings  of  the 
jury,  on  the  ground  that  they  are  not  supported  by  the  evi- 
dence. The  first  question  submitted  was,  by  consent  of  the 
parties,  answered  by  the  court.  The  answers  to  the  second 
and  third  questions  found  the  defendant's  negligence.  It  is 
undisputed  that  the  plaintifif  knew  of  the  uncovered  and  ex- 
posed condition  of  the  saw. 

True,  the  fourth  question  submitted  related  to  the  knowl- 
edge, expectation,  or  foresight  of  the  plaintiff,  instead  of  a 
man  of  ordinary  prudence  and  intelligence  in  the  exercise  of 
ordinary  care.  Upon  that  question  the  court  charged  the 
jury  that  the  plaintifif "  had  been  at  work  at  the  place  in 
question  fifteen  or  sixteen  days,  and  while  so  engaged  it  was 
his  duty  to  use  reasonable  care,  in  examining  his  surround- 
ings, to  observe  and  take  such  knowledge  of  dangers  as  could 
be  obtained  by  observation.  He  is  presumed  to  have  known 
all  such  risks  and  dangers  as  were  open  and  apparent  to  a 
person  of  ordinary  intelligence,  in  view  of  his  age,  experi- 
ence, and  means  of  observation,  and  which  usually  attend 
such  employment.  But  he  is  not  presumed  to  have  known 
every  possible  danger  of  injury  that  might  exist.  .  .  . 
Taking  all  the  evidence  in  the  case  into  consideration,  if  you 
believe  plaintifif  knew,  or  as  a  reasonably  prudent  man  ought 
to  have  known  and  foreseen,  the  danger  or  risks  of  injury 
to  him  while  performing  his  duties  by  coming  in  contact 
with  the  saw  as  it  then  was,  then  write  the  proper  answer 
in  the  verdict,  which,  in  such  case,  would  be  '  Yes,'  if  you  so 
find.  If  you  believe  plaintifif  did  not  know,  or  as  a  reason- 
ably intelligent  man  ought  not  to  have  expected  or  foreseen, 
the  danger  or  risk  of  injury  to  him  as  stated,  then  your  an- 
swer should  be  according  to  the  fact  so  found.  The  question 
is  not,  Did  plaintifif  know  that  the  saw  was  uncovered  and 
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unguarded?  but  is,  Did  he  know,  or  ought  he  to  reasonably 
have  known,  the  risk  or  danger  of  injury  resulting  there- 
from ? "  The  court  also  properly  instructed  the  jury  as  to  the 
meaning  of  "  ordinary  care  "  and  "  ordinary  care  and  pru- 
dence," and  that  the  defendant  was  not  bound  to  provide 
against  every  possible  accident,  nor  insure  against  accident. 
Under  the  charge  the  jury  necessarily  found  that  the  plaint- 
iff, as  a  man  of  ordinary  prudence  and  intelligence,  in  the 
exercise  of  ordinary  care,  in  view  of  "  his  age  and  experience 
in  sawmills,"  ought  not  to  have  known,  nor  reasonably  to 
have  expected  or  foreseen,  that  he  was  liable  to  sustain  such 
injury  while  in  the  performance  of  his  duties.  The  answers 
to  the  third  and  fourth  questions  are  not  contradictory.  The 
portions  of  the  charge  quoted  are  applicable  to  the  case,  and 
justifiable. 

We  find  no  reversible  error  in  the  record. 

By  the  Court — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Marshall,  J.  I  concur  in  the  decision  of  this  case,  gov- 
erned by  the  principle  of  res  adjvdicata.  On  a  former  ap- 
peal, on  the  same  evidence,  the  court  held  that  the  question 
of  whether  plaintiff  assumed  the  risk  by  reason  of  his  knowl- 
edge of  the  existence  of  the  uncovered  saw  was  for  the  jury. 
Eight  or  wrong,  that  decision  is  binding  in  this  case  on  this 
appeal. 

Bardeen,  J.,  took  no  part. 
Vol.98— 87 


Digitized  by 


Google 


578  SUPREME  COURT  OF  WISCONSIN.  [9& 

Bernhardt  vs.  Kicel 

Bernhardt,  Eespondent,  vs.  Kioe,  imp.,  Appellant. 

February  11 —  March  1, 189S, 

Liens  on  logs  and  lumber:  Assignment:  Trusts:  Evidence, 

1.  In  an  action  to  enforce  a  Hen  upon  lumber,  etc.,  under  ch.  139,  Laws 

of  1891,  evidence  that  after  plaintiff  commenced  to  do  the  work  in 
defendant's  mill,  for  which  the  lien  was  claimed,  the  mill  was  in 
operation  cutting  lumber;  that  there  were  manufactured  inch 
and  two-inch  hemlock  lumber,  chair  stock,  wagon  tongues,  and 
the  like;  and  that  this  was  the  lumber  upon  which  the  lien  waf* 
claimed,  is  held  sufficient  to  sustain  a  finding  that  plaintiff's  work 
was  performed  in  manufacturing  logs  and  timber  into  planks,  etc 

2.  The  log-lien  law  (ch.  139,  Laws  of  1891)  being  an  independent  enact- 

ment and  not  a  part  of  ch.  143,  R  S.  1878,  and  specific  provision 
having  been  made  in  it  that  claims  for  liens  not  represented  by 
time  orders  can  be  assigned  only  to  persons  claiming  a  lien  upon 
the  same  property,  it  would  seem  that  a  log  lien  is  not  assignable 
under  sec  3616,  R  S.  1878,  making  a  claim  for  lien  under  said  ch. 
143  (which  originally  covered  the  subject  of  log  liens)  assignable. 
8.  An  instrument,  in  form  an  assignment  of  a  log-lien  claim,  by  the 
terms  of  which  the  assignee  was  to  collect  the  claim  and  out  of 
the  proceeds  pay  the  expenses  of  collection,  then  pay  certain  of 
the  assignor's  debts,  including  a  debt  to  the  assignee,  and  turn 
over  the  balance  to  the  assignor,  did  not  amount  to  an  assignment 
or  transfer  of  the  right  to  the  lien  so  as  to  destroy  the  lien,  but 
created  certain  express  trusts  in  favor  of  the  assignor,  who  re- 
mained the  real  owner  of  the  claim,  with  power  to  conJ;rol  the 
same  at  all  times.  Caldwell  v.  Lawrence,  10  Wis.  831,  and  reit?A:5- 
bury  V.  Branson,  48  Wis.  581,  distinguished. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mara- 
thon county :  Chas.  V.  Bardeen,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  for  labor  in  a  sawmill,  and  to 
enforce  a  lien  upon  60,000  feet  of  lumber  which  was  manu- 
factured in  the  mill.  The  defendant  Stevens  was  the  owner 
of  the  mill,  and  was  the  original  defendant,  and  the  defend- 
ant nice  was  afterwards  interpleaded,  and  filed  an  answer, 
claiming  to  own  the  lumber  which  was  attached.  The  facts 
in  the  case  were  simple  and  practically  undisputed. 
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The  plaintiff  wont  to  work  October  28,  1895,  for  the  de- 
fendant Stevens,  at  his  mill,  called  the  Norwegian  mill,  in 
Marathon  county.  The  plaintiff  was  a  millwright,  and  first 
repaired  the  mill  and  got  it  ready  to  run,  which  work  occu- 
pied two  months;  and,  after  it  commenced  to  run,  he  took 
care  of  the  mill  and  did  the  filing  of  the  saws.  He  worked 
ninety-eight  and  one  quarter  days  at  $2.25  per  day,  and 
stopped  March  3,  1896,  at  which  time  there  was  due  him 
$221.06  for  his  labor,  and  he  then  received  from  Stevens 
$110.41,  leaving  due  the  balance  of  $110.65,  which  has  never 
been  paid.  While  the  mill  was  in  operation  and  the  plaint- 
iff was  in  charge  of  it,  doing  the  filing,  there  was  manufact- 
ured in  the  mill  a  quantity  of  inch  and  two-inch  hemlock 
lumber,  chair  stock,  wagon  tongues,  and  dimension  lumber, 
principally  of  hard  wood.  About  60,000  feet  of  this  lumber 
was  attached  by  the  plaintiff  in  this  action.  On  the  9th  of 
March,  1896,  the  plaintiff  filed  his  petition  for  the  lien,  which 
it  is  unnecessary  to  set  forth,  as  there  is  no  claim  but  that 
it  was  a  sufficient  petition.  Upon  the  same  day,  and  after 
filing  the  petition,  the  plaintiff  and  one  Graebel  executed 
the  following  agreement: 

"This  agreement,  made  and  entered  into  by  and  between 
Frank  Bernhardt^  party  of  the  first  part,  and  Nic.  Graebel, 
party  of  the  second  part,  witnesseth: 

"That  WHEREAS,  first  party  has  a  claim  of  $110.65  against 
Alonzo  Stevens,  for  work  and  labor  performed  by  first  party 
as  a  millwright  during  this  winter  season;  and  whereas, 
there  has  an  action  been  brought  by  the  Mathie  Brewing 
Co.  against  first  party,  defendant,  and  said  Alonzo  Stevens, 
garnishee,  in  which  action  said  garnishee  has  been  adjudged 
to  pay  said  Mathie  Brewing  Co.,  on  the  26th  day  of  May, 
1896,  the  sura  of  $81.20;  and 

"Whereas,  party  of  the  first  part,  being  entitled  to  the 
said  sum  of  $81.60  as  exempt  from  execution  and  garnish- 
ment, has  entered  into  a  settlement  with  the  said  Mathie 
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Brewing  Co.,  whereby  he  agrees  to  pay  $25.00  to  said  Ma- 
thie  Brewing  Co.,  upon  discharge  of  said  Alonzo  Stevens 
from  garnishment,  and  out  of  said  claim  against  Stevens 
when  collected ;  and 

"Whereas,  the  party  of  the  second  part  has  a  claim 
against  the  first  party  of  $25.00,  balance  upon  a.  debt  evi- 
denced by  order  given  to  him  by  first  party  upon  said  Ste- 
vens for  $50.00,  of  which  Stevens  had  paid  $25.00: 

"Now,  THEREFORE,  the  first  party  hereby  transfers,  sells, 
and  assigns  all  his  right,  title,  and  interest,  and  mainly  his 
right  to  file  and  foreclose  a  lien  upon  certain  lumber  being 
at  the  said  Stevens'  mill,  the  so-called  Norwegian  mill,  in 
the  town  of  Easton,  Marathon  county,  in  the  manufacture 
of  which  first  party  has  been  employed  by  said  Stevens,  to 
the  second  party,  in  consideration  as  follows: 

"  First.  Party  of  the  second  part  shall  collect  said  claims, 
and,  if  necessary,  employ  an  attorney,  and  pay  out  the  nec- 
essary expenses  for  the  collection  of  said  claim. 

"  Second.  Out  of  the  proceeds  of  said  collection,  the  second 
party  shall  first  deduct  expenses,  then  take  out  the  $25.00 
balance  due  him  on  his  claim. 

"  Third.  Out  of  the  residue,  the  said  party  shall  pay  to 
the  said  Mathie  Brewing  Co.,  to  be  applied  upon  their  judg- 
ment against  first  party  rendered  in  the  case  aforementioned, 
the  sum  of  $25.00. 

"  Fourth.  The  balance  then  remaining  the  party  of  the 
second  part  shall  be  obliged  to  pay  over  to  party  of  the  first 
part." 

On  the  25th  of  March,  1896,  the  parties  made  another 
agreement,  purporting  to  terminate  the  first  agreement, 
which  was  indorsed  thereon,  and  is  as  follows: 

"It  is  hereby  understood  and  agreed,  upon  valuable  con- 
sideration, that  the  agency  and  interest  and  powers  at- 
tempted and  intended  to  be  created  in  and  conferred  upon 
Nic.  Graebel  by  the  agreement  of  which  the  foregoing  is  a 
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copy  is  hereby  terminated,  leaving  the  said  Frank  Bern- 
hardt  in  every  respect  in  the  same  position  as  if  the  said 
agreement  had  not  been  entered  into  at  all." 

Upon  the  same  day  that  this  second  agreement  was  signed 
and  executed,  this  action  was  commenced. 

The  court  found  the  facts  substantially  as  above  stated,, 
and  that  the  amount  of  $110.65  due  the  plaintiflf  was  for 
labor  in  and  about  the  manufacture  of  logs  and  timber  inta 
lumber,  and  that  the  lumber  attached  in  this  action  was  a 
part  of  the  lumber  so  manufactured,  and  that  the  plaintiff 
was  entitled  to  judgment  against  Stevens  for  the  amount 
due  him,  with  interest,  and  was  also  entitled  to  a  lien  there- 
for upon  the  lumber  attached.  From  a  judgment  in  accord- 
ance with  this  finding  Rice  appeals. 

For  the  appellant  there  was  a  brief  by  Mylrea^  Marchetti 
cfe  Bird^  and  oral  argument  by  C.  B,  Bird. 

For  the  respondent  there  was  a  brief  by  Otto  Kreuger  and 
Bump^  Kreutzer  c6  Rosenherry^  and  oral  argument  by  M.  B. 
Roseriberry.  They  argued,  among  other  things,  that  the 
agreement  with  Graebel  was  not  by  its  terms  a  legal  assign- 
ment. Bernhardt  reserved  to  himself  the  ownership  of  the 
claim  which  he  transferred  to  the  control  of  Graebel  merely 
for  the  purpose  of  collection.  Under  the  most  favorable 
construction  the  latter  had  but  an  equitable  interest  in  it. 
This  the  respondent  might  legally  do  without  losing  his  lien. 
Murphy  V.  Adams^  71  Me.  113 ;  Eaton  v.  Alger,  47  N.  Y.  345, 
349;  Edwards  v.  Campbell,  23  Barb.  423;  Eaton  v,  Alger,  57 
id.  179;  Faii^hanTcs  v.  Sargent,  6  L.  K.  A.  475, 117  N.  Y.  320; 
Caldwell  v,  Lawrence^  10  Wis.  331. 

WiNSLow,  J.  The  first  contention  made  by  the  appellant 
is  that  the  present  log-lien  law  (Laws  of  1891,  ch.  139)  only 
gives  a  lien  to  one  who  manufactures  logs  or  timber  into 
lumber,  and  that  the  evidence  shows  that  the  material  which 
was  sawed  at  the  mill  in  question  was  lumber,  and  that 
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it  was  manufactured  into  dimension  stuff,  planks,  wagon 
tongues,  etc.,  and  hence  that  there  is  no  lien.  The  court 
found,  however,  that  the  plaintiff's  work  was  performed  in 
manufacturing  logs  and  timber  into  planks,  dimensions,  wagon 
tongues,  etc.  While  the  evidence  is  very  meager  on  the 
point,  we  regard  it  as  suflBcient  to  warrant  the  finding.  The 
plaintiff's  evidence  was  uncontradicted,  and  he  states  that, 
after  the  mill  started  to  run,  he  took  care  of  it  and  did  the 
filing,  and  that  after  he  commenced  to  do  the  filing  the  mill 
was  in  operation  cutting  lumber;  that  there  were  manufact- 
ured inch  and  two-inch  hemlock  lumber,  chair  stock,  wagon 
tongues,  and  the  like;  and  that  this  was  the  lumber  upon 
which  he  claimed  a  lien.  In  the  absence  of  all  other  evi- 
dence, we  think  the  reasonable  inference  from  this  testi- 
mony is  that  the  lumber  on  which  the  lien  is  claimed  was 
cut  from  logs  or  timber;  so  this  contention  must  be  over- 
ruled. 

The  appellant's  second  contention  is  that  the  plaintiff  lost 
his  lien  by  the  assignment  thereof  to  Graebel,  who  had  no 
claim  for  a  lien  upon  the  property.  It  seems  probable  that 
a  log  lien  is  not  assignable  under  sec.  3316,  K.  S.  1878, 
which  makes  a  claim  for  lien  under  ch.  143,  E.  S.  1878,  as- 
signable. Although  this  chapter  contained  provision  for 
log  lions,  the  entire  subject  of  such  liens  was  revised. and 
codified  by  independent  subsequent  legislation,  and  the  for- 
iraer  provisions  contained  in  the  Eevised  Statutes  repealed. 
See  Laws  of  1889,  ch.  413,  and  Laws  of  1891,  ch.  139.  The 
last  of  tfiese  laws  is  not  an  amendment  to  ch.  143,  K.  S. 
1878,  but  is  an  independent  chapter,  and  in  it  specific  pro- 
vision is  made  for  assignment  of  time  checks  and  time 
orders,  as  well  as  of  log-liea  claims  generally;  but  the  as- 
signment of  a  claim  not  represented  by  a  time  check  or  time 
order  can  only  be  made  to  persons  who  claim  a  lien  upon 
the  same  property.  Under  familiar  principles,  these  pro- 
visions, being  specific,  seem  to  limit  and  control  the  general 
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provisions  contained  in  sec.  3316  of  ch.  143,  E.  S.  1878,  espe- 
cially in  view  of  the  fact  that  the  present  log-lien  law  is  not 
a  part  of  ch.  143.  However,  we  do  not  regard  the  agree- 
ment with  Graebel  as  an  assignment  or  transfer  of  the  right 
to  a  lien,  within  the  meaning  of  the  rule  laid  down  in 
TewJcsbxt^ry  v,  Bronaon^  48  Wis.  581.  While  the  language 
of  the  agreement  is  that  of  an  assignment,  it  will  be  readily 
seen  that  the  plaintiff  still  retained  the  beneficial  interest  in 
the  lien.  The  claim  and  lien  were  not  transferred  to  Grae- 
bel as  his  property  to  do  with  as  he  chose,  but  simply  for 
the  purposes  of  collection  and  application  of  the  proceeds  in 
a  specified  way  for  the  benefit  of  Bernhardt,  Graebel  was 
to  pay  the  expenses  of  collection,  then  pay  certain  of  Bern- 
hardt %  debts,  and  pay  the  balance  to  Bernhardt  The  legal 
effect  unquestionably  was  that  Graebel  became  a  trustee  of 
•certain  express  trusts,  and  that  Bernhardt  became  the  cestui 
que  trust,  and  remained  the  real  owner  of  the  claim  and  lien, 
;and  could  compel  the  execution  of  the  trust,duties  of  Grae- 
bel, all  of  which  were  for  Bernhardt s  benefit.  It  can  make 
no  difference  that  one  of  the  debts  to  be  paid  was  an  indebt- 
edness to  Graebel  himself.  Graebel's  debt  was  not  dis- 
charged or  paid  by  the  so  called  "assignment."  Bernhardt 
could  pay  Graebel's  debt  at  any  time,  and  thus  extinguish 
any  rights  acquired  by  Graebel.  Thus,  it  appears  clearly 
that  Bernhardt  was  the  real  party  in  interest,  and  had  the 
power  of  controlling  the  claim  at  all  times.  The  early  cases 
in  this  court  {Caldwetl  v,  Zaiorence,  10  Wis.  331,  and  Tewks- 
hurxj  V,  Bronson,  48  Wis.  581)  which  hold  claims  for  liens 
not  to  be  assignable  are  cases  of  legal  transfers  by  absolute 
assignment,  and  are  clearly  distinguishable  from  the  case 
at  bar. 

By  the  Court. —  Judgment  afiirmed. 

Bardeen,  J.,  took  no  part. 
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Billings,  Appellant,  vs.  Oneida  County,  Respondent. 

February  11^  March  i,  1898. 

(1)  District  attorney:  Recovery  for  extra  services,    (2)  Appeal:  Review 

of  findings, 

1.  A  district  attorney  cannot  recover  for  services  performed  for  his 
county  in  prosecuting  appeals  to  the  supreme  court,  where  sucb 
services  were  rendered  without  expectation  of  receiving  pay 
therefor,  and  both  parties  supposed  at  the  time  that  they  were 
rendered  under  his  general  employment  as  district  attorney. 

2l  Findings  of  fact  by  the  trial  court  cannot  be  reviewed  on  appeal'  in 
die  absence  of  a  bill  of  ezceptiona 

Appeals  from  judgments  of  the  circuit  court  for  Oneida 
county:  Chas.  V.  Bakdeen,  Circuit  Judge.    Affirmed, 

This  is  an  appeal  from  the  judgment  of  the  circuit  court 
for  Oneida  county,  alBrraing  the  action  and  decision  of  the 
county  board  of  supervisors  of  that  county  in  wholly  dis- 
allowing plaintiff's  account  for  services  rendered  by  him  as 
attorney  in  prosecuting  an  appeal  to  this  court  in  the  case 
of  T,  B,  Scott  Lumber  Co.  v.  Oneida  Co.  72  Wis.  158,  and 
the  amount  claimed  was  $180.  There  was  no  formal  issue 
joined,  the  plaintiff's  account  filed  constituting  the  com- 
plaint, which  was  deemed  denied  by  the  defendant  under 
the  statute,  R.  S.  1878,  sec.  685.  The  case  came  on  to  be 
tried  at  the  same  time  with  another  like  appeal  taken  by 
the  plaintiff  from  the  disallowance  of  an  account  for  similar 
services  rendered  in  the  case  of  Alexander  v,  Oneida  Co.  76^ 
Wis.  56,  where  the  sum  claimed  was  $198.  Both  appeals 
were  tried  at  the  same  time. 

It  appeared  that  in  1888,  and  while  the  plaintiff  was  dis- 
trict attorney  of  said  county,  a  large  number  of  actions  were 
commenced  against  the  county  upon  county  orders,  and 
other  actions  of  an  equitable  nature  were  instituted  to  set 
aside  taxes  and  tax  sales,  and  to  cancel  tax  certificates  and 
county  orders.     The  plaintiff,  as  such  district  attorney,  was 
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the  attorney  for  the  defendant  in  all  said  actions,  and  a 
number  of  appeals  were  taken  to  this  court,  and  the  plaintiff 
was  authorized  by  the  county  board,  as  such  district  attor- 
ney, to  take  and  prosecute  the  appeals  mentioned  in  said 
accounts  in  the  supreme  court.  The  plaintiff,  being  at  the 
time  and  afterwards  district  attorney,  did  not  present  his 
account  to  the  defendant  for  such  services  until  February, 
1894,  and,  as  the  decision  of  the  circuit  court  was  not  ren- 
dered until  plaintiff  was  again  elected  to  the  oflBce  of  dis- 
trict attorney,  a  delay  occurred  in  bringing  these  appeals. 
The  cases  were  tried  upon  a  stipulation  of  facts,  not  con- 
tained in  the  record.  The  court  found,  upon  the  issues  thus 
presented,  for  the  defendant,  and,  among  other  things,  that 
at  the  time  the  plaintiff  performed  the  said  services  he  sup- 
posed that  it  was  his  duty  as  district  attorney  to  prosecute 
the  said  appeal  without  other  compensation  than  his  salary 
as  such  oflBcer,  and  presented  no  claim  therefor  until  as 
aforesaid.  And  as  conclusions  of  law  the  court  found  that, 
the  services  claimed  having  been  rendered  by  plaintiff  with- 
out expectation  of  receiving  pay  therefor,  and  both  the 
plaintiff  and  defendant  at  the  time  supposing  that  the  serv- 
ices were  rendered  under  the  general  employment  of  the 
plaintiff  as  district  attorney,  the  law  would  imply  no  promise 
to  pay  for  such  services;  and  that  the  plaintiff  could  not 
recover. 

Judgment  was  rendered  in  both  cases  on  such  findings  in 
favor  of  the  defendant.  There  was  no  bill  of  exceptions  in 
either  case.    From  these  judgments  the  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Levi  J.  BillingSy 
attorney,  and  a  brief  in  reply  by  Lewis  &  BriggSy  and  oral 
argument  by  Mr,  Billings  and  Mr,  II,  M.  Lewis. 

Sam.  S,  Miller^  for  the  respondent. 

PiNNET,  J.  At  the  time  of  the  rendition  of  the  services 
in  question,  the  case  of  Eagle  Eiver  v.  Oneida  Co.  86  Wis. 
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266,  had  not  been  decided.  In  that  case  it  was  held  that 
the  statute  (E.  S.  1878,  sec.  752)  making  it  the  duty  of  the 
district  attorney  "  to  prosecute  or  defend  all  actions,  civil 
or  criminal,  in  which  the  state  or  county  is  interested  or  a 
party  in  the  circuit  court,"  was  not  applicable  to  such  cases 
on  appeal  in  the.  supreme  court;  and  it  is  said  that  up  to 
that  time  a  difference  of  opinion  among  attorneys  prevailed 
as  to  what  was  the  law  on  this  subject.  The  contention  of 
the  defendant  is  that  the  services  were  rendered  by  the 
plaintiff  without  expectation  of  receiving  pay  therefor,  and 
that  both  plaintiff  and  defendant  supposed  at  the  time  that 
they  were  rendered  under  the  general  employment  of  the 
plaintiff  as  district  attorney.  The  circuit  court  found  ac- 
cordingly, and  that  no  promise  could  be- implied  to  pay  for 
such  services.  Upon  this  ground  the  plaintiff's  right  of  re- 
covery was  denied.  As  already  stated,  there  was  no  bill  of 
exceptions  in  the  case,  and,  of  course,  no  exceptions  to  the 
finding.  As  the  pleadings  —  or  what  the  law  considers 
such  —  and  the  findings  support  the  judgments  appealed 
from,  whether  the  court  arrived  at  a  correct  conclusion  can- 
not now  be  reviewed.  Treloar  v,  Osborne^  ante,  p.  461. 
By  the  Court. —  The  judgments  appealed  from  are  affirmed. 

Babdben,  J.,  took  no  part. 


Quaw,  Respondent,  vs.  Paff,  imp.,  Appellant. 

February  11  —  March  i,  1898. 

County  officers:  Salary:  Recovery  of  money  unlawfully  paid  cts  eoctra 
compensation:  Action  by  taxpayer. 

A  county  treasurer  made  a  claim  against  his  county  for  about  $500 
for  extra  services  wliich  were  in  fact  within  the  line  of  his  official 
duty,  and  the  claim  was  allowed  by  the  county  board,  and  the 
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money  withdrawn  by  him  from  the  county  funds.  After  demand 
of,  and  refusal  by,  the  county  board,  to  compel  a  return  of  the 
money,  this  action  was  brought  by  plaintiff  in  his  own  behalf,  and 
that  of  other  taxpayers,  to  charge  such  treasurer  as  a  trustee 
of  such  money,  and  to  compel  him  to  account  for  the  same  and 
pay  it  into  the  county  treasury.  Held,  on  a  demurrer  to  the  com- 
plaint setting  up  the  facts: 

(1)  A  salaried  county  officer,  for  the  ]>erformance  of  the  duties 
of  his  official  position  and  service  which  he  performs  voluntarily 
as  such  officer  by  request  of  the  governing  body  of  the  corpora- 
tion, is  entitled  to  his  salary  only. 

(2)  An  officer  who  obtains  public  money  from  the  treasury  by 
forms  of  law,  ostensibly  for  extra  services,  but  to  which  he  has 
no  right  in  fact,  does  not  thereby  obtain  title  to  such  money,  and 
on  a  failure  of  the  proper  officers  to  respond  favorably  to  a  de- 
mand by  a  taxpayer  to  compel  a  return  of  such  money,  such 
taxpayer  may,  acting  in  his  own  behalf  and  in  behalf  of  other 
taxpayers,  maintain  an  action  to  charge  such  officer  as  a  trustee 
of  such  money,  and  to  compel  him  to  account  for  the  same  and 
pay  it  over  to  the  rightful  owner. 

[Syllabus  by  Marshall,  J.] 

Appeal  from  an  order  of  the  circuit  court  for  Marathon 
county :  Chas.  M.  Webb,  Judge.    Affirmed. 

Action  to  declare  and  enforce  a  constructive  trust.  The 
material  allegations  of  the  complaint  are,  in  substance,  as 
follows: 

From  and  after  the  first  Monday  of  January,  1805,  de- 
fendant Paffwas  county  treasurer  of  Marathon  county,  and 
plaintiff  a  taxpayer  of  such  county.  The  action  was  brought 
by  plaintiff  in  his  own  behalf,  and  in  behalf  of  all  other  tax- 
payers of  the  county  similarly  situated.  At  the  annual  No- 
vember (1895)  meeting  of  the  county  board  of  supervisors  of 
the  county,  there  was  allowed  to  the  treasurer,  Pqf,  on  bills 
filed  by  him,  $475  for  clerk  hire,  and  $28.92  for  posting  tax- 
sale  notices.  Thereafter  Paff  withdrew  from  the  county 
funds  the  amount  so  allowed  to  him,  and  converted  the  same 
to  his  own  use.  lie  did  not  perform  any  service  as  a  con- 
sideration for  the  money  so  allowed  to  him,  except  such  as 
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he  was  required  to  perform  because  of  his  ofl8ciai  position. 
The  sttra  so  allowed  and  drawn  formed  no  part  of  his  salary 
as  fixed  by  law  before  he  entered  upon  the  duties  of  his 
office.  He,  and  the  members  of  the  county  board,  when  his 
claim  was  allowed  and  the  money  drawn  from  the  public 
funds,  knew  that  he  was  neither  legally  nor  equitably  en- 
titled to  the  same.  In  May,  1896,  plaintiff,  in  behalf  of  him- 
self and  other  taxpayers,  demanded  of  Paff  that  he  return 
the  money  so  illegally  drawn  as  aforesaid,  which  demand 
has  not  been  complied  with.  At  a  meeting  of  the  county 
board  held  in  June,  1896,  a  request  in  writing,  made  by 
plaintiff  in  behalf  of  himself  and  other  taxpayers,  was  pre- 
sented to  the  county  board  to  take  the  necessary  proceedings 
to  recover  of  Paff^  for  the  benefit  of  the  county,  the  money 
so  drawn  as  aforesaid,  offering  at  the  same  time  to  indemnify 
the  county  against  all  costs  of  the  necessary  legal  proceed- 
ings.   The  request  was  indefinitely  postponed  by  the  board. 

The  judgment  prayed  for,  among  other  things,  is  that  de- 
fendant be  required  to  return  the  money  illegally  drawn  by 
him  from  the  public  funds,  and  that  plaintiff  have  such  other 
relief  as  might  be  deemed  just  and  equitable. 

To  the  complaint  the  defendant  Pajf  interposed  a  demur- 
rer upon  the  following  grounds:  (1)  For  want  of  jurisdiction 
of  the  subject  of  the  action ;  (2)  for  want  of  legal  capacity 
to  sue;  (3)  for  defect  of  parties  plaintiff;  (4)  for  defect  of 
parties  defendant;  (5)  for  failure  to  state  facts  suflRcient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled, 
and  defendant  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief 
of  Bump^  Kreutzer  &  Rosenherry^  and  for  the  respondent 
on  separate  briefs  by  Mylrea^  MarcJietti  cfe  Bird  and  Brovm 
c6  Pradt 

Counsel  for  the  appellant  contended,  inter  alia^  that  it 
does  not  belong  to  the  jurisdiction  of  a  court  of  equity  to 
revise  or  control  the  determination  of  the  county  board  in 
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its  examination  and  allowance  of  accounts  against  the  county. 
The  facts  set  forth  in  the  complaint  do  not  bring  the  case 
within  any  acknowledged  or  delined  head  of  equity  juris- 
prudence. Pedrich  v.  Ripon^  73  Wis.  624;  1  Pomeroy,  Eq. 
Jur.  §  112;  Willard  v.  ComatocJc^  58  Wis.  565;  Sage  v,  Fifield^ 
€8  id.  552.  All  the  cases  in  this  court,  where  the  action  has 
been  sustained  at  the  suit  of  a  taxpayer  to  set  aside  illegal 
corporate  acts  and  to  require  funds  or  property  to  be  re- 
stored, including  the  case  of  Frederick  v.  Douglas  Co.  96 
Wis.  411,  were  cases  where  preventive  relief  was  asked  as 
the  basis  of  the  suit.  A  taxable  inhabitant,  as  such,  cannot 
maintain  an  action  to  avoid  corporate  acts,  not  aflfecting  his 
private  interest  as  distinct  from  that  of  other  inhabitants. 
Roosevelt  v.  Draper,  23  N.  Y.  318;  People  v.  Fields,  58  id. 
509 ;  Smith  v.  Heuston,  6  Ohio,  101 ;  Kilhoume  v.  St.  Johriy 
59  N.  Y.  21. 

Marshall,  J.  It  is  not  contended  on  the  part  of  the  ap- 
pellant that  there  was  any  legal  or  equitable  claim  against 
Marathon  county  as  a  basis  or  consideration  for  the  money 
which,  under  the  forms  of  law  as  set  forth  in  the  complaint, 
he  drew  from  the  county  treasury  and  still  retains.  Indeed, 
no  such  claim  can  be  made  in  face  of  the  express  statu- 
tory prohibition  against  any  increase  of  the  salary  of  a 
<5ounty  officer  during  his  term  of  oflBice  (sec.  694,  R.  S.  1878), 
and  in  face  of  the  repeated  decisions  of  this  court,  that  that 
wholesome  provision  of  law^  cannot  be  successfully  evaded, 
so  as  to  be  beyond  remedy,  by  any  such  means  as  that  of 
making  an  allowance  for  clerk  hire  {Rooney  v.  Milwaukee 
<Jo,  40  Wis.  23),  or  an  allowance  for  the  performance  of  some 
specific  act  really  belonging  to  the  duties  of  the  office  {Jones 
V.  Orant  Co.  14  Wis.  518),  or  an  allowance  for  expenses 
{Crocker  v.  Brown  Co.  35  Wis.  284),  or  by  any  other  of  the 
many  ways  that  have  been  resorted  to  by  officers  to  obtain 
possession  of  public  money,  ostensibly  as  compensation  for 
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some  public  service  outside  of  their  official  duties.  Officers 
take  their  offices  (ntm  onere^  and  can  acquire  no  right,  legal 
or  equitable,  to  a  salary  in  excess  of  that  provided  and  fixed 
by  law  before  they  enter  upon  their  official  duties.  Whether 
the  salar}'-  incident  to  an  office  be  adequate  or  inadequate  is 
entirely  immaterial.  The  officer  accepting  an  office  has  no 
right  to  demand  more  for  the  performance  of  its  duties,  or 
the  performance  of  any  duty,  as  such  officer,  not  required 
by  law,  but  which  may  be  required  of  him  by  the  governing 
body  of  the  corporation  and  voluntarily  performed.  All 
services  performed,  w^hich  are  within  the  scope  of  his  official 
duties,  or  which  are  voluntarily  performed  as  such  officer 
by  request  or  otherwise,  are,  in  contemplation  of  law,  cov- 
ered by  his  official  salary.  Kewaunee  Co.  v.  Enipfer^  37 
Wis.  496.  Though  he  may  by  some  means  obtain  posses- 
sion of  public  funds  as  additional  compensation,  and  by  per- 
mission of  the  governing  body  of  the  corporation,  the  title 
of  the  money  thus  obtained  does  not  thereby  change  from 
the  public  to  him.  lie  thereby  places  himself  in  the  posi- 
tion of  one  holding  money  to  which  he  has  no  right,  and 
which,  by  every  principle  of  legal  and  equitable  duty  as  well, 
he  is  required  to  return  to  its  rightful  owner  and  possessor. 

It  follows  from  the  foregoing  that  the  complaint  shows 
that  the  appellant,  by  means  and  ways  unlawful  and  void, 
drew  from  the  county  treasury  and  converted  to  his  own 
use  over  $500  of  public  money  which  should  be  returned, 
lie  is  liable  personally  therefor,  and,  as  he  was  the  official 
custodian  of  the  funds  in  the  first  place,  is  liable  for  the 
same  on  his  bond  as  well  {KewmLuee  Co,  v.  Knipfer^  suprd)^ 
just  in  all  respects  as  if  he  had  taken  the  money  in  any  other 
unlawful  way. 

The  question  of  whether  plaintiff,  acting  in  behalf  of  him- 
self and  all  other  taxpayers,  has  legal  capacity  to  maintain 
this  action  to  charge  the  unlawful  holder  of  public  money 
as  trustee  thereof  for  the  rightful  owner,  and  to  compel  him 
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to  account  therefor  and  pay  the  same  over  to  such  owner  on 
the  facts  stated  in  the  complaint)  was  considered  and  de- 
cided in  Frederick  -y.  Douglas  Co.  96  Wis.  411.  Under  the 
rule  there  laid  down,  the  demurrer  to  the  complaint  under 
consideration  was  properly  overruled  on  all  points  urged 
against  it.  A  rediscussion  of  the  principles  involved  at  this 
time,  it  is  considered,  would  not  render  the  doctrine  upon 
which  such  actions  are  maintainable  more  plain  than  by  a 
reference  to  what  was  there  said.  It  is  fully  recognized  that 
there  is  some  conflict  of  authority  on  the  subject,  but  it  is 
believed  that  the  weight  of  authority,  and  certainly  the 
better  reasoning,  supports  the  decision  of  this  court.  That 
a  stockholder  of  a  private  corporation  can,  where  its  officers 
misuse  the  corporate  funds  and  the  governing  body  refuses 
to  proceed  to  remedy  the  wrong,  maintain  an  action  in  his 
own  behalf  and  that  of  the  other  stockholders  against  the 
delinquent  official  for  the  benefit  of  the  corporation,  is  not 
questioned  anywhere,  and  no  good  reason  can  be  assigned 
why  the  taxpayers  of  a  public  corporation  should  have  a  less 
measure  of  protection.  Certainl}'-,  public  officers  should  act 
up  to  the  highest  standard  of  official  integrity,  and  the  reme- 
dies to  compel  that  result  should  be  as  ample  to  meet  the 
exigencies  of  all  situations  as  the  remedies  between  private 
corporations,  their  stockholders  and  oflicers.  A  full  under- 
standing of  the  existence  of  the  remedy  by  action  on  behalf 
of  taxpayers,  for  the  benefit  of  a  public  corporation,  to  com- 
pel a  person  who  has  unlawfully  transferred  money  from 
the  public  treasury  where  it  belongs,  to  his  own  pocket  where 
it  does  not  belong,  will  have  a  most  salutary  effect  in  pro- 
moting the  highest  attainable  standard  of  fidelity  to  public 
trusts  on  the  part  of  officials.  By  it  the}^  will  be  admonished 
at  all  times  and  under  all  circumstances  that  the  title  to 
public  money  does  not  change  and  become  private  property 
through  mere  forms  of  law,  or  change  of  location,  or  other- 
wise than  for  legitimate  public  purposes  and  in  the  manner 
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provided  by  law.  There  are  no  equitable  considerations  here 
to  estop  plaintiff  from  maintaining  this  action  to  compel  a 
return  of  the  money  wrongfully  obtained,  as  existed  in 
Frederick  v.  Douglas  Co,,  supra.  The  action  was  seasonably 
brought,  the  appellant  rendered  no  service  for  the  money  he 
obtained,  and  has  in  no  way  suffered  by  reason  of  laches  on 
the  part  of  the  plaintiff  or  any  taxpayer  of  the  county. 
By  the  Court —  The  order  of  the  circuit  court  is  affirmed. 


Abon,  Appellant,  vs.  The  City  of  Wausau,  Respondent. 

February  1^— March  i,  1898. 

(1)  Riot:  Common  intent.    (2)  Municipal  corporationB:  Liability  for  in- 
juries  caused  by  explosion  of  firecrackers  in  street 

1.  In  order  to  constitute  an  unlawful  assembly  or  riot  under  sec  4511, 

R.  S.  1878,  the  three  or  more  persons  engaged  therein  must  have  a 
common  purpose  to  do  the  act  complained  of. 

2.  A  complaint  alleging  that  plaintiff  was  injured,  while  driving  along 

a  street  in  the  defendant  city  on  the  evening  of  the  Fourth  of  July, 
by  the  explosion  of  a  cannon  cracker,  or  explosive  article,  or  bomb, 
thrown  and  exploded  by  someone  among  a  crowd  of  thirty  or  more 
people  who  were  obstructing  the  sidewalk,  and  unlawfully  and  in 
a  tumultuous  manner  engaged  in  exploding  firecrackers,  etc.,  which 
were  dangerous  unless  handled  with  extreme  care,  but  not  alleg- 
ing or  containing  anything  to  indicate  that  the  crowd,  or  any 
three  or  more  persons  therein,  had  any  common  intent  or  purpose 
to  injure  the  plaintiff  or  any  other  person  by  the  explosion  in  ques- 
tion, does  not  state  a  cause  of  action  against  the  city  under  sec. 
938,  S.  &  B.  Ann.  Stats.,  making  cities  liable  for  injuries  done  by 
mobs  or  riots. 

Appeal  from  an  order  of  the  circuit  court  for  Marathon 
county:  O.  B.  Wyman,  Judge.     Affirmed. 

For  the  appellant  there  was  a  brief  by  Silverthorny  Hur- 
ley, Ryan  <&  Jones,  and  oral  argument  by  W.  C.  Silverthorn. 
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They  contended,  inter  alia^  that  the  common  purpose  of  the 
crowd  was  to  do  acts  which  were  in  violation  of  law  and  in 
disturbance  of  the  public  peace  by  exciting  fear,  alarm,  and 
consternation  among  the  people.  Such  common  purpose  is 
unmistakably  implied  by  the  conduct  of  the  crowd,  and  the 
riot  consisted  in  actually  carrying  out  that  purpose.  It  is  not 
claimed  that  the  common  purpose  was  to  assault  or  injure 
the  plaintiff  particularly,  but  the  common  purpose  was  to  do 
the  acts  which  resulted  in  the  injuries  to  the  plaintiff.  See 
Bonneville  v.  State,  53  Wis.  680;  State  v.  Snow,  18  Me.  346; 
Solomon  v,  Kingston,  24  Hun,  562;  State  v.  Straw,  33  Me. 
554;  State  v.  Boies,  34  id.  235;  Higgins  v.  Minaghan,  78  Wis. 
002;  S.  C,  76  id.  305;  Palmer  v.  Concord,  97  Am.  Dec.  605; 
Alleghenij  Co.  v.  Gibson,  35  Am.  Kep.  670,  90  Pa.  St.  397; 
Gianfortone  v.  New  Orleans,  24  L.  R.  A.  592,  and  note;  Ste- 
phen, Dig.  Crim.  Law,  art.  73;  20  Ency.  Brit.  564. 

For  the  respondent  there  was  a  brief  by  C.  B,  Bird,  at- 
torney, and  Mylrea,  Marchetti  c&  Bird,  of  counsel,  and  oral 
argument  by  Mr,  Bird,  They  argued,  among  other  things, 
that  the  amendment  of  1887,  under  which  this  liability  is 
claimed,  was  passed  immediately  after  the  Milwaukee  riots 
of  1886,  and  must  be  construed  in  the  light  of  current  his- 
tory to  ascertain  the  legislative  intent.  These  statutes  gen- 
erally were  intended  to  provide  compensation  for  damages 
resulting  from  local  insurrections  and  disturbances,  popular 
uprisings  and  excesses,  beyond  the  control  of  local  author- 
ities, evidencing  an  intention  of  the  populace  to  take  the  law 
into  their  own  hands,  and  exceeding  ordinary  violations  of 
law,  breaches  of  the  peace,  etc.  It  is  to  such  occurrences 
that  similar  statutes  have  been  applied.  Allegheny  Co,  v, 
Gibson,  90  Pa.  St.  397,  35  Am.  Eep.  670;  Gianfortone  v.  JVew 
Orleans,  61  Fed.  Rep.  64,  24  L.  R.  A.  592,  and  cases  in  note. 
The  obvious  intention  of  the  legislature,  in  the  light  of  the 
result  intended,  must  govern.  Haentze  v,  Uowe,  28  Wis.  293. 
Xo  case  is  found  applying  the  statute  to  such  occurrences  as 
Vol.  98  — 38 
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the  complaint  alleges.  Duryea  v.  Nevo  YorJc^  10  Daly,  300. 
To  say  that  the  firing  of  cannon  crackers  on  the  Fourth  of 
July  by  a  crowd  of  idle  persons,  boys,  and  youths  for  their 
amusement  and  sport,  and  even  the  throwing  of  them  at 
occasional  passers-by,  one  of  the  most  common  and  ordinary 
pastimes  on  that  day,  though  perhaps  reprehensible  and 
dangerous,  is  an  act,  either  lawful  or  unlawful,  done  in  "a 
violent,  unlawful,  and  tumultuous  manner  to  the  terror  and 
disturbance  of  others,"  within  the  meaning  of  ihis  statute, 
would  be  an  extension  of  a  criminal  statute  far  beyond  its 
obvious  and  reasonable  intent.  Sec.  4511,  R.  S.  1878,  being 
a  criminal  statute,  is  to  be  strictly  construed.  It  is  appar- 
ently intended  simply  to  retain  the  common-law  crime  of 
riot.  Bonneville  v.  State^  53  Wis.  680.  An  essential  element 
of  this  crime  is  "  some  sort  of  resistance  to  lawful  authority.'* 
lieg.  V.  Uuntj  1  Cox,  Crim.  Cas.  177;  1  Hawkins,  P.  C.  ch. 
28,  sec.  4  (p.  513) ;  4  Stephen,  Comm.  (9th  ed.),  215 ;  2  Roscoe, 
Crim.  Ev.  (7th  ed.),  901 ;  U.  S,  v.  Feaco,  4  Cranch,  C.  C.  601  ^ 
Duryea  v.  New  York,  10  Daly,  300. 

Cassodat,  C.  J.  This  is  an  appeal  from  an  order  sustain- 
ing a  demurrer  to  the  complaint  upon  the  ground  of  insuffi- 
ciency. Of  course,  the  demurrer  admits  the  issuable  facts 
alleged  in  the  complaint,  but  does  not  admit  mere  conclusions 
of  law  from-  the  facts  so  alleged.  Pratt  v,  Lincoln  Co.  61 
Wis.  62;  Williams  v.  Williams^  63  Wis.  72;  Stone  v.  Ocon- 
omowoc^  71  Wis.  155,  159;  Brown  v.  Fhillijps^  71  Wis.  239; 
Palmer  v.  Hawes^  73  Wis.  50;  Meggett  v.  Eau  Claire^  81 
Wis.  329;  Peake  v.  BueU,  90  Wis.  508. 

The  issuable  facts  so  alleged  and  admitted  are  to  the  effect 
that  July  4,  1896,  between  6  and  7  o'clock  in  the  evenings 
the  sidewalk  along  the  west  side  of  Third  street,  and  in  and 
along  Third  street  between  Scott  street  and  McClellan  street,, 
in  Wausau,  was  occupied  by  a  crowd  of  thirty  or  more  per- 
sons, then  and  there  being  and  blocking  up  and  obstructing 
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the  sidewalk  and  street,  and  unlawfully  hindering  and  pre- 
venting the  plaintiff  and  others  from  freely  passing  along  the 
sidewalk  and  street,  and  unnecessarily,  and  unlawfully,  and 
contrary  to  the  city  ordinance  and  the  statutes,  engaged  in 
exploding,  and  who  did  unnecessarily  and  unlawfully  exj^lode, 
firecrackers  and  other  fireworks,  and  did  unnecessarily  and 
unlawfully  throw  in  the  street  squibs  and  other  articles  con- 
taining powder  and  other  explosives,  such  as  giant  powder, 
dynamite,  nitro-glycerine,  and  gun  cotton  inclosed  in  strong, 
heavy  pasteboard  and  strong  paper,  with  cement,  constitut- 
ing what  is  called  and  known  as  "cannon  crackers"  or 
"  American  firecrackers,"—  in  fact,  dynamite  bombs, —  which 
were  dangerous  to  human  life  and  safety,  unless  handled 
with  extreme  care;  that  such  explosions  took  place  without 
restraint,  in  a  violent,  unlawful,  and  tumultuous  manner,  to 
the  terror  and  disturbance  of  others  and  this  plaintiff;  that 
while  this  plaintiff,  an  unmarried  woman,  was  riding  with 
her  brother  in  a  one-horse  buggy  in  a  quiet  manner  at  the 
time  and  place  mentioned  among  the  persons  so  assembled, 
without  knowing  of  the  danger  and  without  any  negligence 
on  her  part,  she  was  struck  upon  her  head  and  face  by  one 
of  the  cannon  crackers  or  explosive  articles  or  bombs  thrown 
and  exploded  by  some  one  in  the  crowd,  to  the  plaintiff  un- 
known, and  severely  injured  by  wholly  destroying  one  of  her 
eyes,  and  greatly  impairing  her  other  eye,  to  her  damage  in 
the  sum  of  $20,000,  for  which  she  prayed  judgment. 

Thus  stripped  of  allegations  and  conclusions  of  law,  and 
of  arguments  and  exaggerations,  the  facts  alleged  in  the  com- 
plaint are  few  and  simple.  The  city  contained  more  than 
10,000  inhabitants.  It  is  of  common  knowledge  that,  in 
such  a  city,  crowds  assemble  in  the  streets  and  on  the  side- 
walks on  the  Fourth  of  July,  and  explode  firecrackers, 
cannon  crackers,  and  other  combustible  materials.  In  the 
instant  case  the  explosion  was  violent  and  in  a  tumultuous 
manner,  to  the  terror  of  the  plaintiff  and  others.    The  un- 
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known  person  who  so  recklessly  threw  and  exploded  the 
cannon  cracker  which  so  cruelly  injured  the  plaintiff  is  not 
a  party  to  this  action,  and,  of  course,  his  liability  is  not  be- 
fore us  for  consideration.  The  only  question  here  for  con- 
sideration, upon  the  merits,  is  whether  the  city  is  liable. 
The  explosion  was  in  violation  of  an  ordinance  of  the  city, 
which,  by  its  terms,  the  mayor  and  common  council  had 
power  to  suspend  on  the  Fourth  of  July,  but  which  had  not 
been  suspended.  The  complaint  alleges  that  the  crowd  was 
an  unlawful  assemblage, —  a  riot  and  a  mob, —  and  in  viola- 
tion, not  only  of  the  ordinance,  but  of  the  statute.  The 
statute  gives  a  remedy  against  the  city  for  any  bodily  harm 
or  injury  sustained  in  consequence  of  any  mob  or  riot,  by 
any  person  not  implicated  therein,  and  whose  act  or  negli- 
gence in  no  way  contributed  thereto.  Sec.  938,  S.  &  B.  Ann. 
Stats.  The  statute  also  provides  that  "  any  thr^e  or  more 
persons,  who  shall  assemble  in  a  violent  or  tumultuous  man- 
ner to  do  an  unlawful  act,  or,  being  together,  shall  make 
any  attempt  or  motion  towards  doing  a  lawful  or  unlawful 
act,  in  a  violent,  unlawful  or  tumultuous  manner,  to  the  ter- 
ror or  disturbance  of  others,  shall  be  deemed  an  unlawful 
assembly;  and  if  they  commit  such  acts  in  the  manner  and 
with  the  effect  aforesaid,  they  shall  be  deemed  guilty  of  a 
riot."    Sec.  4511,  R.  S.  1878. 

It  will  be  observed  that  the  "  three  or  more  persons  "  must 
be  so  assembled  "  to  do  an  unlawful  act,"  or,  being  so  as- 
sembled, shall  attempt  to  do  "  a  lawful  or  unlawful  act,  in  a 
violent,  unlawful,  or  tumultuous  manner,  to  the  terror  or 
disturbance  of  others,"  in  order  to  constitute  "an  unlawful 
assembly ; "  and  then,  "  if  they  commit  such  acts  in  the  man- 
ner and  with  the  effect  aforesaid,  they  shall  be  deemed 
guilty  of  a  riot."  In  other  words,  to  constitute  such  unlaw- 
ful assembly,  the  three  or  more  persons  must  have  a  com- 
mon purpose  to  do  the  act  complained  of,  and,  if  they  com- 
mit such  act  with  such  common  purpose  or  intent,  then  they 
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are  to  be  deemed  guilty  of  a  riot.  A  distinguished  text 
writer,  adopting  the  definition  taken  from  the  Draft  Report 
of  the  English  Commissioners  of  1879,  says:  "An  unlawful  as- 
sembly is  an  assembly  of  three  or  more  persons  who,  with 
intent  to  carry  out  any  common  ^urjpoae^  assemble  in  such  a 
manner,  or  so  conduct  themselves  when  assembled,  as  to  cause 
persons  in  the  neighborhood  of  such  assembly  to  fear  on  rea- 
sonable grounds  that  the  persons  so  assembled  will  disturb 
the  peace  tumultuously,  or  will  by  such  assembly  needlessly, 
and  without  any  reasonable  occasion,  provoke  other  persons 
to  disturb  the  peace  tumultuously."  2  Whart.  Crim.  Law  (10th 
ed.),  §  1535.  "A  riot  is  the  tumultuous  disturbance  of  the 
public  peace  by  an  unlawful  assembly  of  three  or  more  per- 
sons in  the  execution  of  some  private  object,  •  .  .  If  it 
be  to  resist  a  statute,  but  not  to  overthrow  government, 
then,  in  the  United  States,  .  .  .  the  offense  is  not  trea- 
son, though  it  may  be  riot  or  a  high  misdemeanor."  Id. 
§  1537. 

There  is  nothing  in  the  complaint  to  indicate  that  the 
crowd  in  the  street,  or  on  the  sidewalk,  or  any  three  or 
more  persons  in  the  crowd,  had  any  common  intent  or  pur- 
pose to  injure  the  plaintiff  or  any  other  person  by  the  ex- 
plosion of  the  cannon  cracker  in  question.  It  was  thrown 
and  exploded  by  some  one  unknown  to  the  plaintiff.  Others 
were  throwing  and  exploding  firecrackers,  but  each  person 
was,  apparently,  the  sole  manipulator  of  his  own  firecracker, 
and  there  was  no  common  intent  or  purpose,  of  any  three 
or  more  persons,  to  explode  any  particular  firecracker,  much 
less  to  injure  the  plaintiff  or  any  other  person  by  such  ex- 
plosion.   It  is  equally  apparent  that  it  was  not  a  mob. 

By  the  Court. —  The  order  of  the  circuit  court  is  affirmed. 

Bardeen,  J.,  took  no  part. 

See  note  to  this  case  as  reported  in  40  L.  R.  A.  738.— Rep. 


Digitized  by 


Google 


598  SUPREME  COURT  OF  WISCONSIN.  [98 

Corran  vs.  A.  H.  Stange  Ca 


CuRKAN,  Respondent,  vs.  A.  H.  Stange  Company,  Appellant. 

February  12 — March  1, 1898, 

Master  and  servant:  Injuries  to  carriage  rider  in  sawmill:  Incompetent 
sawyer:  Promise  to  change:  Assumption  of  risk:  Court  and  jury: 
Evidence:  Mental  conclusions:  Statements  to  physician:  Perma- 
nency ofiTijuries:  Pleading:  Instructions:  Special  verdict:  Immor 
terial  errors:  New  trial:  Newly  discovered  evidence. 

1.  Incompetency  of  a  sawyer  may  arise  from  mere  lack  of  practice  for 

several  years  as  well  as  from  never  baving  operated  a  saw  carriage 
at  all. 

2.  Plaintiff,  after  working  one  night  in  defendant's  sawmill  as  carriage 

rider,  informed  the  superintendent  that  the  sawyer  was  incompe- 
tent The  next  evening  he  went  to  work  with  the  same  sawyer  in 
charge,  in  reliance,  as  he  claimed,  upon  the  superintendent's  prom- 
ise, made  that  morning,  to  get  another  sawyer,  and  was  injured 
about  two  hours  thereafter  by  reason  of  the  unskilful  manner  in 
which  the  carriage  was  operated.  Held,  that  under  all  the  cir- 
cumstances it  was  a  question  for  the  jury  whether  plaintiff  had 
assumed  the  risk  arising  from  the  incompetency  of  the  sawyer, 
either  by  continuing  in  the  employment  after  the  lapse  of  a  reason- 
able time  for  the  change  of  sawyers  t'O  be  made  as  promised,  or 
because  the  danger  was  so  great  and  immediate  that  he  was  not 
justified  in  working  at  all  on  the  second  evening. 

8.  All  the  facts  and  circumstances  surrounding  plaintiff  at  the  time 
he  commenced  to  work  the  second  evening  were  admissible  as 
explaining  why  be  went  to  work  and  whether  his  act  was  rea- 
sonable; and  the  fact  that,  after  having  stated  that  he  was  still 
relying  upon  the  superintendent's  promise,  he  was  permitted  to 
elaborate  such  statement  of  his  mental  condition  or  conclus-ions 
in  connection  with  his  testimony  as  to  the  facts  upon  which  they 
were  based,  is  held  not  to  have  been  prejudicial. 

4.  Testimony  of  physicians  who  treated  plaintiff  for  his  injuries,  based 
in  part  upon  statements  as  to  his  pains  and  feelings,  made  by  him 
for  the  purpose  of  medical  treatment,  is  held  admissible. 

6.  Testimony  of  a  physician  that,  so  far  as  he  was  able  to  know,  he 
would  say  that  plaintiff's  injuries  were  permanent,  was  admis- 
sible. 

^  A  complaint  alleging  that  numerous  injuries  to  plaintiff's  head, 
back,  and  spine  were  received,  and  that  " other  serious  injuries 
were  done  him,"  is  held  suflScient,  in  the  absence  of  a  motion  to 
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make  more  definite  and  certain,  to  warrant  the  admission  of  evi- 
dence that  plaintiff's  eyesight  and  hearing  were  impaired. 
Where  there  was  little  conflict  in  the  evidence  except  concerning 
the  promise  to  discharge  the  incompetent  servant,  upon  which 
question  the  jury  were  properly  instructed,  a  refusal  to  instruct 
that  they  were  not  bound  to  credit  the  testimony  of  the  plaintiff, 
even  in  matters  where  he  was  not  contradicted  by  any  witness,  is 
held  not  to  have  been  error. 

8.  An  instruction  that  the  jury  should  find  a  verdict  upon  the  pre- 

ponderance of  the  evidence  is  held  not  to  have  been  error,  where 
they  were  further  told  in  the  same  connection  that  they  should 
make  their  answers  in  accordance  with  their  conviction  or  belief, 
from  the  evidence,  as  to  what  the  truth  really  was. 

9.  The  use  of  the  word  ought  instead  of  would  in  a  question  of  the 

special  verdict  as  to  whether  the  danger  to  plaintiff  by  reason  of 
the  incompetent  sawyer  was  so  great  that  a  reasonably  prudent 
man,  under  the  circumstances,  ought  not  to  have  subjected  him- 
self to  it,  was  not  an  error  prejudicial  to  defendant,  where  the 
charge  of  the  court  upon  that  question  used  the  correct  word,  and 
defendant  had  requested  the  submission  of  a  similar  question  in 
which  the  word  ought  was  used. 

10.  Where  the  only  claim  of  contributory  negligence  was  that  plaintiff 

assumed  the  risk,  and  that  issue  was  properly  submitted  and  de- 
termined in  the  special  verdict,  failure  to  submit  a  general  ques- 
tion as  to  whether  plaintiff  was  guilty  of  contributory  negligence 
was  not  error. 

11.  In  order  to  warrant  the  granting  of  a  new  trial  on  the  ground  of 

newly  discovered  evidence,  it  must  appear  that  the  facts  upon 
which  reliance  is  placed  were  discovered  after  the  trial. 

12.  Evidence  that  an  expert  witness  who  had  testified  that  he  was  a 

graduate  of  certain  medical  colleges  was  not  a  graduate  of  one  of 
them  would  be  merely  impeaching  evidence,  and  a  refusal  to  grant 
a  new  trial  on  the  ground  that  that  fact  was  not  discovered  until 
after  the  former  trial  was  therefore  not  error. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  Chas.  Y.  Bardeen,  Circuit  Judge.     Affirmed. 

This  is  an  action  to  recover  for  personal  injuries.  The 
defendant  owned  and  operated  a  sawmill  at  Merrill,  Wiscon- 
sin, which  had  two  sawing  outfits  upon  the  main  floor,  each 
of  which  in  part  consisted  of  what  is  called  a  saw  carriage, 
propelled  by  steam  feed,  and  running  on  tracks  from  north 
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to  soDth,  lengthwise  of  the  mill.  The  plaintiff  was  employed 
on  the  5th  of  August,  1895,  to  act  as  "carriage  rider"  on 
the  west  carriage  and  upon  the  night  force.  He  went  to 
work  at  6  o'clock  that  night,  it  being  the  first  night  that 
this  carriage  was  operated  for  the  season.  The  force  which 
ran  each  carriage  was  composed  of  three  men, —  a  sawyer,  a 
setter,  and  a  carriage  rider.  The  sawyer  stood  on  the  floor 
of  the  mill  west  of  the  carriage,  and  had  two  levers  in  front 
of  him,  one  of  which  was  used  to  start,  operate,  and  control 
the  saw  carriage,  and  one  was  to  operate  what  is  called  a 
"  steam  nigger,"  which  rolls  logs  from  the  log  deck  to  the 
carriage.  The  sawyer  has  complete  control  of  the  move- 
ments of  the  carriage,  which  he  runs  back  and  forth  upon 
the  tracks  at  great  speed,  by  letting  steam  into  the  cylinder. 

The  duties  of  the  setter  were  to  stand  upon  the  carriage 
near  the  north  end,  and,  by  ^means  of  a  lever,  to  set  the  log 
at  the  proper  distance  from  the  saw,  so  that  the  lumber 
made  as  the  log  passed  the  saw  would  be  of  the  proper  thick- 
ness, and  also  to  assist  in  dogging  and  undogging  the  logs. 
The  carriage  rider's  duties  were  to  assist  in  rolling  the  logs 
from  the  log  deck  to  the  carriage  and  to  fasten  the  same  by 
the  dog  levers.  Both  the  carriage  rider  and  the  setter  rode 
upon  the  carriage  all  the  time,  but  had  no  means  of  control- 
ling its  movements  except  by  signals  to  the  sawyer. 

Upon  the  night  when  the  plaintiff  went  to  work  one  Brown 
was  the  sawyer  and  one  Dickenson  was  the  setter.  The 
plaintiff  did  not  know  Brown  personally.  The  evidence 
shows  that  the  position  of  sawyer  is  one  requiring  great  skill 
and  experience,  and  that  Brown  had  been  a  sawyer  in  several 
mills  for  several  years  up  to  the  year  1891,  but  since  that 
time  had  done  no  work  as  a  sawyer.  The  saw  carriage  was 
operated  by  these  three  men  during  the  night,  and  the  plaint- 
iff's testimony  tends  to  show  that  Brown  was  unable  to 
handle  the  saw  carriage  as  it  should  be  handled ;  that  he 
found  it  diflScult,  if  not  impossible,  to  stop  it  at  the  right 
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points;  and  that  it  bumped  frequently  at  the  bumpers,  and 
that  it  gigged  back  and  forth,  making  it  hard  for  the  setter 
and  rider  to  do  their  work. 

One  Elsen  was  the  superintendent  of  the  mill,  and  em- 
ployed the  entire  crew,  and  was  present  during  the  night  in 
question  for  a  considerable  time,  and  saw  how  the  carriage 
was  operating.  Upon  quitting  work  in  the  morning  the 
plaintiff  claims  that  he  complained  to  Elsen  of  Brown's  in- 
competency, and  that  Elsen  said  he  guessed  Brown  couldn't 
saw,  and  that  he  would  fire  him,  and  put  one  Fowler  on  as 
sawyer.  Elsen's  testimony  is  to  the  effect  that  Cxirran  com- 
plained of  Brown,  and  said  that  he  was  afraid  of  him,  and 
that  he  (Elsen)  said :  "  Do  not  be  afraid  of  him.  He  is  sup- 
posed to  be  a  good  man,  and  if  he  don't  make  it  I  will  get 
some  one  who  will.  I  may  get  Fowler."  Fowler  was  the 
setter  upon  the  other  carriage. 

The  evidence  further  shows  that  the  plaintiff  went  home 
and  slept  that  day,  and  returned  to  work  in  the  evening,  and 
found  Brown  again  acting  as  sawyer  and  Dickenson  as  set- 
ter, but  that  the  superintendent  was  not  there,  and  that 
Fowler  was  still  doing  the  setting  upon  the  other  carriage. 
The  plaintiff  went  to  work,  thinking,  as  he'  claims,  that 
probably  Elsen  had  been  unable  to  find  any  one  to  take 
Fowler's  place  as  setter,  and  hence  that  the  change  had  not 
been  made  on  this  account,  but  still  relying  upon  the  prom- 
ise to  change.  About  an  hour  after  the  work  commenced 
Fowler  was  called  away,  and  the  day  setter  put  in  his  place, 
and  the  plaintiff  testifies  that  he  thought  this  indicated  that 
the  change  would  soon  be  made. 

About  two  hours  after  work  commenced  the  plaintiff's 
saw  carriage  was  gigged  back  to  the  log  deck,  and  stopped, 
in  order  to  turn  the  log.  Thereupon  the  plaintiff  undogged 
the  log,  and,  being  slippery,  it  rolled  from  the  saw  carriage 
onto  the  log  deck.  At  this  moment  Brown,  the  sawyer, 
saw  that  his  lever  which  controlled  the  carriage  was  not 
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standing  straight,  as  it  should  when  the  carriage  was  at 
rest,  and  he  took  hold  of  it  to  straighten  it,  and  in  so  doing 
pulled  the  lever  too  far,  and  let  on  the  steam,  and  the  car- 
riage started  suddenly  south,  and  went  on  to  the  end  of  the 
track.  The  plaintiff,  being  on  the  north  end  of  the  car- 
riage, was  thrown  off  between  the  tracks,  by  the  sudden 
start,  and  fell  down  into  a  chute  for  conveying-  the  refuse 
below,  and  between  the  tracks,  and  was  severely  injured. 

The  negligence  claimed  by  the  plaintiff  was  in  the  hiring 
of  an  incompetent  sawyer,  known  to  be  such. 

The  jury  returned  the  following  special  verdict:  (1)  Did 
the  defendant  use  such  care  in  selecting  and  hiring  Brown 
to  act  as  sawyer  as  the  majority  of  sawmill  owners  or  super- 
intendents would  have  used  under  the  same  or  similar  cir- 
cumstances? Ansioer.  No.  (2)  Was  Brown  a  competent 
sawyer  when  the  defendant  hired  him,  in  August,  1S95? 
A,  No.  (3)  Was  Brown  a  competent  sawyer  at  the  time  of 
the  accident?  A,  No.  (4)  If  Brown  was  an  incompetent 
sawyer  at  the  time  of  the  accident,  did  Elsen  know,  or  ought 
he  reasonably  to  have  known  prior  to  the  accident,  that 
Brown  was  incompetent?  A,  Yes.  (5)  On  the  morning  of 
August  6,  1805,  did  Curran  complain  to  Elsen  that  Brown 
was  an  incompetent  sawyer,  and  say  to  him  that  he  would 
not  continue  longer  as  carriage  rider  with  Brown  as  sawyer? 
A,  Yes.  (6)  Did  Elsen  then  tell  Chcrran  that  he  would  dis- 
charge Brown  as  sawyer  and  employ  Fowler  in  his  place? 
A.  Yes.  (7)  From  all  the  circumstances  and  from  the  con- 
versation which  occurred  between  Elsen  and  the  plaintiff  on 
the  morning  of  August  6,  1895,  would  a  man  of  ordinary 
intelligence  have  understood  therefrom  that  Brown  would 
be  discharged  and  Fowler  put  in  his  place  by  the  time  the 
plaintiff  was  to  begin  work  again?  A.  No.  (8)  If  you  an- 
swer question  No.  6  in  the  affirmative,  then,  under  all  the 
circumstances,  did  the  plaintiff  continue  in  his  said  employ- 
ment for  a  longer  time  than  was  reasonable  to  allow  defend- 
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ant  to  discharge  Brown  and  employ  Fowler  as  sawyer? 
A,  No.  (9)  If  the  plain tiflTs  version  of  the  conversation 
which  occurred  between  Elsen  and  himself  on  the  morning 
of  August  6,  1895,  is  the  true  one,  did  the  plaintiff  begin 
work  on  the  night  run,  relying  upon  the  promise  made  to 
him  by  Elsen  to  discharge  Brown?  A.  Yes.  (10)  Was  the 
danger  to  be  apprehended  from  riding  the  carriage  in  ques- 
tion, under  Brown's  management  as  sawyer,  so  great,  imme- 
diate, and  constant  that  a  reasonably  prudent  person,  acting 
in  the  light  of  all  the  circumstance  under  which  plaintiff 
acted,  ought  not  to  subject  himself  to  it?  A,  No.  (11)  Did 
a  want  of  ordinary  care  on  the  part  of  Brown  cause  the  car- 
riage to  start  and  injure  the  plaintiff?  A.  No.  (12)  Was 
the  injury  to  plaintiff  caused  by  the  want  of  skill  or  incom- 
petence as  a  sawyer  on  the  part  of  said  Brown?  A,  Yes. 
(13)  Would  the  majority  of  mill  owners  or  superintendents, 
under  the  circumstances  of  the  situation  in  which  Elsen  was 
placed,  have  reasonably  expected  that  the  sawyer  Brown,  in 
the  exercise  of  ordinary  care,  would  be  likely  to  cause  in- 
jury to  plaintiff  by  reason  of  his  manner  of  handling  the  car- 
riage upon  which  plaintiff  was  riding?  A.  Yes.  (14)  What 
damages  has  the  plaintiff  sustained  by  reason  of  his  injuries? 
A.  $5,500. 

From  judgment  for  the  plaintiff  on  this  verdict  the  de- 
fendant appeals. 

For  the  appellant  there  was  a  brief  by  Curtis  cfe  lieid, 
attorneys,  and  C,  IT.  Van  Alstine^  of  counsel,  and  oral  argu- 
ment by  Mr.  A.  H.  lieid  and  Mr.  Van  Alstine,  They  con- 
tended, inter  alia,  that  the  alleged  promise  of  Elsen  to  remove 
the  sawyer  and  put  Fowler  in  his  place  in  no  sense  excused 
the  plaintiff  for  continuing  to  ride  the  carriage  with  Brown 
as  sawyer  if  Brown  was  the  incompetent  man  he  is  claimed 
to  be.  A  wide  search  through  manufacturing  establish- 
ments will  reveal  no  position  fraught  with  greater  and  more 
obvious  danger  than  one  upon  a  log  carriage  in  a  sawmill 
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with  an  incompetent  man  at  the  lever.  It  will  reveal  no 
position  where  the  absence  of  a  precaution  for  safety  will 
so  greatly  increase  the  danger  as  will  the  substitution  of 
an  incompetent  for  a  competent  head  sawyer.  Asa  matter 
of  law  the  danger  was  so  obvious,  imminent,  and  great  that 
an  ordinarily  prudent  person  would  not  subject  himself  to 
it.  There  was  no  such  thing  as  a  reasonable  time  to  remove 
the  danger  other  than  presently  and  before  the  work  pro- 
ceeded further.  Erdman  "o.  Illinois  Steel  Co.  95  Wis.  6,  and 
cases  cited;  MdiUand  v.  Oilbert  Paper  Co.  97  id.  476;  In- 
dianapolis cfe  St.  L.  R.  Co.  V.  Watson^  114  Ind.  20;  Hough 
V.  liaihoay  Co.  100  U.  S.  213;  Indianapolis  Union  R.  Co. 
V.  Ott^  11  Ind.  App.  564;  Showalter  v.  FairbanTcSy  M.  d6  Co. 
88  Wis.  376. 

For  the  respondent  there  was  a  brief  by  Flett  &  Porter^ 
and  oral  argument  by  W.  H.  Flett  and  M.  C.  Porter.  They 
argued,  among  other  things,  that  it  is  fair  to  presume,  under 
all  the  facts  and  circumstances  disclosed  by  the  evidence  in 
the  case  at  bar,  that  plaintiff,  or  any  reasonably  prudent 
person  similarly  situated,  may  have  reasonably  supposed 
that  by  the  exercise  of  extraordinary  care  and  watchfulness 
on  his  part  he  could  guard  against  and  avoid  any  serious 
danger  there  might  be  of  being  thrown  from  the  carriage  for 
the  limited  time  he  might  be  required  to  do  so  before  Elsen 
would  make  the  change  of  sawyers.  Maitland  v.  Oilbert 
Paper  Co.  97  Wis.  476;  Greene  v.  M.  <&  St.  L.  R.  Co.  31 
Minn.  248;  Lylerg  v.  N.  P.  R.  Co.  39  id.  15;  Lyttle  v.  C.  i& 
W.  JL  R.  Co.  84  Mich.  289;  Smith  v.  F.  W.  Backus  L.  Co. 
64  Minn.  447;  Jensen  v.  Hudson  Sawmill  Co.y  antCj  p.  73; 
Dells  Lumher  Co.  v.  FricJcson,  80  Fed.  Rep.  257-259. 

WiNSLOw,  J.  It  is  claimed  that  this  judgment  should  be 
reversed :  (1)  For  failure  to  grant  a  nonsuit,  or,  in  default 
thereof,  to  direct  a  verdict  for  the  defendant;  (2)  for  errors 
in  the  admission  of  evidence;  (3)  for  error  in  refusing  to  give 
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certain  proposed  instructions;  (4)  for  errors  in  instructions 
given;  (5)  for  error  in  the  form  of  question  10  in  the  special 
verdict;  (6)  for  failure  to  submit  all  the  issues;  and  (7)  for 
failure  to  grant  a  new  trial.  These  questions  will  be  con- 
sidered in  the  order  indicated. 

1.  It  is  claimed  in  the  appellant's  brief,  although  the 
claim  was  practically  abandoned  at  the  argument,  that  there 
was  not  suflBcient  testimony  to  show  that  the  sawyer,  Brown, 
was  incompetent,  but  rather  that  he  was  out  of  practice,  so 
to  speak,  by  reason  of  the  fact  that  he  had  not  operated  a 
saw  carriage  for  four  years.  We  are  satisfied,  however, 
that  the  evidence  is  amply  suflBcient  to  justify  the  verdict  of 
the  jury  that  Brown  was  incompetent,  at  the  time  of  the 
accident,  to  handle  a  carriage  with  that  skill  which  such 
work  evidently  requires.  Whether  such  incompetency  arises 
from  mere  lack  of  practice  for  several  years,  or  from  the 
fact  of  never  having  operated  a  carriage  at  all,  can  make 
no  difference. 

But  the  defendant  claims  that,  even  if  the  evidence  was 
suflBcient  on  this  point,  still  that  the  plaintiff  assumed  the 
risk;  that  after  running  the  first  night  with  Brown  he  had 
ascertained  Brown's  incompetency;  that  the  promise  to  re- 
place Brown  with  another  sawyer,  alleged  to  have  been  made 
in  the  morning,  was  necessarily  a  promise  to  make  that 
change  at  once;  that  the  change  not  having  been  made  when 
the  plaintiff  went  to  work  at  night,  and  the  plaintiff  know- 
ing that  fact,  he  could  not  rely  upon  the  promise  any  further, 
but,  by  going  to  work  again  with  Brown,  assumed  the  risk. 
The  further  contention  is  made  that,  if  Brown  was  incompe- 
tent, the  risk  which  the  plaintiff  ran  was  so  great  and  im- 
minent that  he  was  not  justified  in  working  at  all  on  tho 
second  evening  with  Brown  as  sawyer,  and  that  if  he  did  so 
he  voluntarily  assumed  the  risk.  Both  of  these  propositions 
have  been  negatived  by  the  jury,  and  we  think  there  was 
suflBcient  evidence  upon  which  the  jury  might  rightly  base 
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their  findings.  We  do  not  think  that  it  can  be  said,  as  mat- 
ter of  law,  that  the  risk  of  remaining  upon  the  saw  carriage 
with  Brown  as  sawyer  was  so  immediate  and  imminent  that 
the  plaintiJ9F  would  be  required  to  quit  work  at  once  or  be 
held  to  have  assumed  the  risk.  It  may  well  be  that  the 
plaintiff  thought,  and  that  a  reasonable  man  would  think, 
that  by  exercising  a  little  more  than  usual  care  he  could  per- 
form his  duties  upon  the  saw  carriage  safely,  notwithstand- 
ing the  erratic  movements  of  the  carriage.  The  case  is  cer- 
tainly not  like  that  of  Erdnian  v.  Illinois  Steel  Co,  95  Wis.  6, 
where  there  was  a  cracked  saw,  every  revolution  of  which 
was  fraught  with  the  most  imminent  and  deadly  danger. 
Nor  can  it  be  considered,  as  matter  of  law,  that  the  promise 
to  place  a  new  sawyer  in  Brown's  place  expired  by  limita- 
tion before  the  plaintiff  went  to  work  on  the  second  evening. 
We  think  that  it  was  properly  a  question  for  the  jury  to  say 
whether,  under  all  the  circumstances,  a  reasonable  timo  had 
elapsed  for  the  change  to  be  made  at  the  time  the  plaintiff 
was  injured. 

2.  The  plaintiff  was  asked  why  he  went  to  work  upon  the 
second  night,  after  seeing  Brown  there  as  sawyer,  and  re- 
plied, under  objection,  that  he  thought  that  Elsen  had  not 
had  time  to  get  a  setter  to  put  in  Fowler's  place,  and  that 
he  would  be  there  at  any  minute  with  a  new  setter,  and 
then  put  Fowler  in  Brown's  place,  and  so  he  went  onto  the 
carriage ;  that  in  a  short  time  the  day  setter  came,  and  took 
Fowler's  place,  and  Fowler  went  down  stairs,  and  he  (the 
plaintiff)  thought  that  Elsen  had  sent  for  him  to  make  some 
arrangement  for  him  to  do  the  sawing,  and  so  he  (the  plaint- 
iff) continued  to  work,  relying  upon  the  promise  to  make 
the  change.  The  admission  of  this  evidence  is  claimed  to 
be  error.  The  question  was,  on  this  branch  of  the  case, 
whether  the  plaintiff  was  justified  in  working  with  Brown 
in  reliance  upon  the  promise  to  put  in  a  new  sawyer,  and 
necessarily  all  the  facts  and  circumstances  surrounding  the 
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plaintiff  at  the  time  he  commenced  to  work  were  properly 
admissible,  as  explaining  why  he  went  to  work  and  whether 
his  act  was  reasonable.  But  it  is  said  that  it  was  improper 
to  allow  him  tQ  state  his  mental  conclusions  upon  these  facts. 
.We  do  not  think,  however,  that  this  objection  can  prevail. 
The  plaintiff  certainly  was  entitled  to  state  that  he  was  still 
relying  upon  the  promise.  This  was,  in  effect,  the  statement 
merely  of  a  condition  of  mind  or  mental  conclusion,  and  the 
fact  that  it  is  somewhat  qlaborated,  in  connection  with  the 
circumstances  before  his  eyes,  is  not  prejudicial. 

Two  physicians  were  called,  who  treated  the  plaintiff  for 
his  injuries,  and  who  gave  testimony,  based  in  part  upon  thq 
statements  of  the  plaintiff,  as  to  his  pains  and  feelings,  made 
for  the  purpose  of  medical  treatment.  The  admission  of 
this  testimony  is  now  claimed  as  error.  This  subject,  how- 
ever, was  fully  reviewed  in  Keller  v,  Gilmauy  93  AYis.  0, 
where  this  class  of  testimony  was  held  to  be  competent. 

It  is  objected  that  the  plaintiff's  medical  witnesses  were 
allowed  to  guess  at  the  character  and  permanency  of  the 
plaintiff's  injuries.  One  of  the  physicians  was  asked  whether, 
in  his  opinion,  the  plaintiff's  injuries  were  permanent,  and 
he  answered  that,  so  far  as  he  was  able  to  know,  he  would 
say  they  were  permanent.  A  motion  to  strike  out  the  an- 
swer was  overruled.  It  is  said  that  this  is  in  violation  of 
the  rule  that  damages  for  permanent  injuries  can  only  bo 
allowed  where  the  evidence  shows  that  they  are  reasonably 
certain  to  be  permanent.  Hardy  v.  MilioauJcee  St.  li.  Co,  89 
Wis.  183.  The  objection  is  untenable.  The  fact  that  the 
jury  must  find  reasonable  certainty  from  all  the  evidence 
does  not  make  it  necessary  that  every  witness  must  testify 
to  the  fact  of  reasonable  certainty.  The  probative  force  of 
testimony  to  the  effect  that  injuries  are  probably  permanent 
may*be  weak,  but  weak  testimony  is  not,  on  that  account 
alone,  inadmissible.  There  may  be  other  evidence  of  facts 
and  circumstances  which  supplements  and  strengthens  it  to 
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the  necessary  point  of  certainty.     Crites  v.  New  Richmond^ 
anie^  p.  55. 

Again,  it  is  urged  that  it  was  error  to  allow  plaintiff  to 
testify  that  his  eyesight  and  hearing  were  impaired  since  his 
injury;  because  no  special  claim  of  such  injuries  was  made, 
in  the  pleadings.  The  complaint,  after  charging  that  numer- 
ous injuries  to  the  head,  back,  and  spine  were  received  by 
his  fall,  alleges  that  "  other  serious  injuries  were  done  him." 
This  we  regard  as  sufficient  to  justify  evidence  of  injuries 
other  than  those  specifically  named.  The  allegation  is  in- 
definite, and  probably  was  open  to  a  motion  to  make  more 
definite  and  certain,  but,  in  the  absence  of  any  such  motion, 
it  was  not  error  to  admit  evidence  of  injuries  to  the  eye  and 
ear  under  it. 

3.  The  defendant  requested  the  following  instruction, 
which  was  refused:  "You  are  not  bound,  as  matter  of  law, 
to  credit  the  testimony  of  the  plaintiff,  even  in  matters 
where  he  is  uncontradicted  by  any  witness."  This  is  un- 
doubtedly a  correct  legal  proposition,  and  its  refusal,  under 
some  circumstances,  might  well  be  error.  In  this  case,  how- 
ever, there  seems  little  or  nothing  to  which  it  could  right- 
fully apply  with  any  force.  There  was  really  very  little 
conflict  as  to  matters  of  fact  in  the  case,  except  as  to  the 
alleged  promise  to  discharge  Brown,  and  upon  this  subject 
the  jury  were  properly  instructed,  as  we  shall  see.  We  can 
discover  no  questions  in  the  case  upon  which  this  instruction 
would  have  been  useful,  and  hence  there  was  no  error  in  the 
refusal  to  give  it. 

4.  But  it  is  said  that  there  was  affirmative  error  in  the 
charge  upon  the  subject  of  the  preponderance  of  the  evi- 
dence. The  trial  judge,  after  instructing  the  jury  that  they 
were  to  answer  the  questions  according  to  the  fair  weight 
and  preponderance  of  the  evidence,  uninfluenced  by  sympathy 
or  prejudice,  charged  that  in  answering  each  question  they 
should  consider  and  review  all  the  evidence  bearing  thereon 
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on  either  side,  and  that  their  answer  should  reflect,  as  near 
as  possible,  their  deliberate  conclusion  based  upon  such  evi- 
dence. He  further  charged  as  to  the  alleged  promise  by 
Elsen  to  discharge  Brown :  "  Each  has  given  his  version  of 
what  was  said.  The  burden  of  proof  is  upon  the  plaintiflf  to 
show,  by  the  fair  preponderance  of  the  evidence,  that  such 
promise  was  in  fact  made,  and,  before  you  will  be  warranted 
in  finding  anaflBrmative  answer  to  this  question,  you  must 
find  that  the  evidence  preponderates  in  his  favor;  that  is,  in 
favor  of  the  plaintiff's  version.  You  should  consider  all  the 
circumstance^  and  surroundings,  the  interest,  if  any  is  shown, 
each  witness  has  in  the  result  of  this  suit,  and  make  your 
answer  in  accordance  with  the  conviction  that  comes  to  you 
of  what  the  truth  really  is.  If  you  believe^  and  so  find^  that 
the  evidence  preponderates  in  plaintiff's  favor,  and  his  ver- 
sion of  what  was  said  on  the  morning  of  August  6th  is  true^ 
then  your  answer  to  this  question  should  be  in  the  affirma- 
tive. If  the  evidence  as  to  what  was  said  is  evenly  balanced, 
or  you  believe  Elsen's  version  of  it,  then  your  answer  should 
be  in  the  negative."  If  the  instruction  to  the  effect  that  the 
jury  should  find  a  verdict  simply  upon  the  fair  preponder- 
ance of  the  evidence  stood  alone,  it  seems  that  it  would  be 
reversible  error,  under  rules  frequently  stated  by  this  court. 
Oares  v.  Graf,  77  Wis.  174;  Pelitier  v.  (7.,  St,  P.,  Jf.  cfe  O. 
H,  Co.  88  Wis.  521;  Guinard  v.  Knajpp-Stoict  <Ss  Co.  Com- 
pany^  95  Wis.  482.  There  should  be  some  instruction,  in 
effect,  that  the  jury  are  to  be  satisfied  that  the  fact  exists 
in  order  to  justify  a  verdict.  The  charge,  however,  should 
all  be  construed  together.  In  the  present  case,  in  addition 
to  the  charge  that  they  should  find  a  verdict  upon  prepon- 
derance of  the  evidence,  the  jury  were  plainly  told,  in  the 
same  connection,  that  they  should  make  their  answers  in  ac- 
cordance with  their  conviction  of  what  the  truth  really  was, 
and  that,  if  they  helieved  that  the  plaintiff's  version  was  true, 
they  should  answer  in  the  affirmative:  By  these  clauses  they 
Vol.  98  —  89 
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are  told  that  they  are  to  answer  according  to  their  convic- 
tion or  belief  from  the  evidence.  These  are  fully  as  strongs 
expressions  as  to  say  that  they  must  be  satisfied  from  the 
evidence,  and  they  must  naturally  have  been  so  understood 
by  the  jury.  Taken  as  a  whole,  we  do  not  think  the  charge 
upon  this  subject  can  be  called  erroneous. 

A  further  criticism  upon  the  charge  is  made  to  the  effect 
that  the  court  informed  the  jury  what  effect  their  answers 
Avould  have  upon  the  plaintiff's  right  of  recovery.  Examina- 
tion of  the  charge  shows  that  this  criticism  is  unfounded. 
The  court  gave  the  jury  some  general  instructions  as  to  what 
would  constitute  an  assumption  of  risk  by  the  plaintiff,  and 
as  to  the  general  duties  of  mill  owners  toward  their  em- 
ployees, but  nowhere  told  them  what  would  be  the  effect  of 
their  answer  to  any  question  upon  the  question  of  the  de- 
fendant's liability. 

5.  Question  No.  10  of  the  special  verdict  reads  as  follows: 
"Was  the  danger  to  be  apprehended  from  riding  the  car- 
riage in  question,  under  Brown's  management  as  sawyer,  so 
great,  immediate,  and  constant  that  a  reasonably  prudent 
person,  acting  in  the  light  of  all  the  circumstances  under 
which  the  plaintiff  acted,  ought  not  to  subject  himself  to  it?" 
It  is  now  urged  that  the  word  "  would  "  should  have  been 
used  in  the  question  instead  of  the  word  "ought."  It  is 
quite  apparent  that  "  would"  is  the  strictly  proper  word,  but 
was  it  error  to  use  the  word  "ought"?  We  think  not,  for 
two  reasons:  (1)  The  court  carefully  and  correctly  charged 
the  jury  upon  this  question  that  if  they  found  that  the  risk 
"  was  so  great,  immediate,  and  constant  that  a  reasonably 
prudent  man,  under  all  the  circumstances,  would  not  have 
continued  to  ride  the  carriage,  then  it  is  your  duty  to  say 
so  by  writing  the  proper  answer  to  this  question."  (2)  Sub- 
stantially this  same  question  was  asked  to  be  submitted  to 
the  jury  by  the  defendant's  counsel,  with  the  word  "ought" 
instead  of  "  would"  in  it.    While  the  word  "ought"  is  in- 
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accurate,  it  will  be  found  frequently  used  in  the  text-books 
and  decisions  as  the  proper  word  in  this  connection,  and  as 
the  equivalent  of  "  would,"  and  we  do  not  regard  its  use, 
under  the  circumstances  here,  as  prejudicial. 

6.  It  is  urged  that  there  should  have  been  a  general  ques- 
tion as  to  whether  the  plaintiff  was  guilty  of  contributory 
negligence.  We  find  nothing  in  the  record  to  call  for  any 
such  finding.  The  only  claim  made  upon  the  trial  seems  to 
have  been  that  the  plaintiff  assumed  the  risk,  and  this  issue 
was  properly  submitted  and  determined. 

7.  One  of  the  plaintiff's  physicians  qualified  himself  to  tes- 
tify as  a  medical  expert  by  testifying  that  he  was  a  graduate 
of  both  Eush  and  Hahneman  medical  colleges,  in  Chicago. 
Upon  the  motion  for  a  new  trial,  the  defendant  introduced 
an  affidavit  from  the  president  of  the  Rush  Medical  College 
stating  that  the  doctor  was  not  a  graduate  of  that  college. 
No  affidavit  to  the  contrary  was  introduced,  and  it  is  now 
said  that  a  new  trial  should  have  been  granted  upon  the 
ground  that  this  was  .newly  discovered  evidence.  There  are 
two  answers  to  this  objection :  (1)  There  is  nothing  to  show 
that-  the  fact  was  learned  after  the  trial  of  the  case  closed ; 
and  (2)  the  evidence,  at  most,  was  merely  impeaching  evi- 
dence.    Eooker  v.  C,  M,  <&  St  P.  li.  Co.  76  Wis.  542. 

Upon  the  whole  record,  we  have  found  no  reversible  er- 
rors. 
By  the  Court —  Judgment  affirmed, 

Bardeen,  J.,  took  no  part. 

The  rights  of  a  servant  who  continues  work  on  the  faith  of  a  prom- 
ise to  remove  a  specific  cause  of  danger  are  considered  in  a  note  to 
Illinois  Steel  Co,  v,  Mann  (170  IlL  200),  in  40  L.  R.  A.  781.—  Rep. 
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Orimshaw,  Plaintifif  in  error,  vs.  Thb  State,  Defendant  in 

error. 
Sweet,  Plaintifif  in  error,  vs.  The  State,  Defendant  in  error. 

February  U^  March  i,  J898. 

Criminal  law  and  practice:  Issuance  of  warrant:  Presumption  of  regu- 
larity: Evidence:  Meeting  witness  face  to  face:  Reporter's  tran- 
script: Erasures:  Immaterial  errors, 

1.  A  warrant,  issued  under  the  seal  of  a  court  having  power  to  issue 

it,  signed  by  the  clerk,  and  tested  in  the  name  of  the  judge  thereof, 
will  be  presumed  to  have  been  issued  by  the  court  or  under  its  di- 
rection. 

2.  The  reception  in  evidence,  as  against  the  plaintiff  in  error,  of  a 

statement  or  confession  made  in  his  absence  by  a  codefendant 
when  the  latter  was  arrested  and  brought  before  the  examining 
magistrate,  cannot  be  held  a  prejudicial  error,  where  the  bill  of 
exceptions,  which  is  certified  to  contain  aU  the  evidence,  does  not 
contain  such  statement 
:8.  Where  the  statement  or  confession  of  a  defendant,  made  before  the 
examining  magistrate,  had  been  taken  down  in  shorthand  and 
afterwards  transcribed  by  the  reporter,  the  admission  of  such 
transcript  in  evidence  at  his  trial  was  not  erroneous  because  a 
trifling  and  immaterial  erasure  or  change  had  been  made  thetein, 
especially  where  such  statement  was  fully  corroborated  by  the 
testimony  of  the  defendant  at  the  trial 

Wuns  OF  EREOB  to  review.  judgments  of  the  municipaji 
court  for  the  eastern  district  of  Waukesha  county:  D.  S. 
TuLLAit,  Judge.    AJi7*med. 

G.  E,  Armiuy  for  the  plaintiffs  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
4,omey  General^  and  oral  argument  by  L.  J,  Billings. 

PiNNET,  J.  The  plaintiffs  in  error  were  jointly  charged 
by  information  with  having  feloniously,  in  the  night  time, 
on,  etc.,  wilfully  and  burglariously  broken  and  entered  a 
certain  building  used  and  known  as  a  chicken  house,  the 
property  of  one  George  Marx,  said  building  not  adjoining 
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or  occupied  with  any  dwelling  house,  with  intent  then  and 
there  to  commit  the  crime  of  larceny,  in  this,  to  wit,  the 
goods  and  chattels  of  the  said  George  Marx  then  and  there 
being  found  to  take,  steal,  and  carry  away,  against  the  peace- 
and  dignity  of  the  state  of  Wisconsin.  The  defendants^, 
pleaded- not  guilty,  and,  having  been  convicted  and  sen- 
tenced, each  brought  his  separate  writ  of  error. 

Upon  the  writ  of  error  brought  by  Orimshaw  it  was  as- 
signed as  error  that  the  warrant  upon  which  he  was  arrested 
was  illegal  and  void,  in  that  it  was  issued  by  E.  S.  Park,, 
clerk  of  the  municipal  court  for  the  eastern  district  of  Wau- 
kesha county,  upon  a  complaint  made  before  him  for  that 
purpose;  and  it  was  contended  that  the  said  E.  S.  Park,  a» 
clerk  of  said  court,  had  no  judicial  authority  to  take  said 
complaint  or  issue  said  warrant  thereon. 

1.  The  warrant  was  under  the  seal  of  the  court,  and  signed 
by  the  clerk,  and  tested  in  the  name  of  the  judge  thereof. 
By  sec.  8,  ch.  22,  Laws  of  1895,  establishing  said  court,  it  is 
provided  that  the  clerk  of  the  court  "may  examine  on  oath 
all  persons  applying  for  warrants,  and  reduce  their  exam- 
inations to  writing  and  file  the  same,  and  may  issue  all  war- 
rants and  other  processes  from  said  court."  Sec.  4  of  said 
chapter  provides  that  "  the  general  provisions  of  law  which 
may  at  any  time  be  in  force  relative  to  the  circuit  courts- 
and  actions  and  proceedings  therein  in  case  of  crime  .  .  ^ 
shall  apply  also  to  said  municipal  court,  unless  inapplicable^ 
and  the  rules  of  practice  prescribed  by  the  justices  of  the 
supreme  court  for  circuit  courts  shall  be  in  force  in  said  mu- 
nicipal court;  and  these  rules,  practice  and  proceedings  shall 
conform  as  near  as  practicable  to  the  rules  of  practice  of 
circuit  courts;  and  it  has  power  and  authority  to  issue  all 
process  necessary  to  carry  this  practice,  which  process  shall 
in  substance  be  the  same,  when  applicable,  as  used  in  cir- 
cuit courts."  Similar  objection  was  made  in  Shaffel  v.  State^ 
97  Wis.  377,  in  relation  to  the  criminal  warrant  issued  ia 
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like  manner  by  the  municipal  court  for  the  western  district 
of  said  county,  and  was  overruled.  It  is  not  necessary  to 
enter  upon  an  examination  or  discussion  of  the  powers  of 
the  clerk.  It  is  enough  that  the  court  had  power  to  issue 
the  warrant.  Upon  its  face  it  appears  to  have  been  so 
issued.  If  actually  issued  by  the  clerk,  the  presumption  is 
that  it  was  issued  by  direction  of  the  court.  There  is  noth- 
ing in  Pooler  v.  State^  97  Wis.  627,  that  gives  any  support 
to  this  assignment  of  error.  On  the  contrary,  it  was  there 
treated  as  without  merit,  in  view  of  the  case  of  Shaffel  v. 
State^  supra, 

2.  It  is  assigned  as  error  that  the  court  erroneously  re- 
ceived in  evidence  on  the  trial  of  Grimshaw  the  statement 
made  before  the  municipal  judge  and  the  district  attorney 
by  Ernest  Sweety  in  the  absence  of  the  defendant,  when  he 
{Sweet)  was  arrested  and  brought  before  said  judge  for  ex- 
amination for  the  oflfense  charged  in  the  information.  The 
objection  is  that  the  reception  in  evidence  of  such  state- 
ment or  confession  was  in  violation  of  the  right  secured  to 
him  by  sec.  7,  art.  I,  of  the  constitution,  to  meet  the  wit- 
nesses against  him  face  to  face.  This  assignment  of  error 
wholly  fails,  for  the  reason  that  the  bill  of  exceptions,  which 
is  certified  to  contain  all  the  evidence  given  upon  the  trial, 
does  not  contain  the  statement  or  confession  referred  to. 
The  court  has  no  means,  therefore,  of  judging  whether  its 
reception  in  evidence  was  error  prejudicial  to  the  defendant 
Gritashaw. 

For  these  reasons  the  judgment  against  the  defendant 
Grimshaw  must  be  affirmed. 

The  defendant  Sweet  sued  out  his  separate  writ  of  error, 
and,  upon  the  return  to  the  writ,  madfe  and  assigned  as 
error  the  same  objections  to  the  validity  of  the  complaint 
and  warrant  as  were  made  in  the  case  of  Grimshaw,  From 
what  has  been  said,  it  will  be  seen  that  this  point  needs  no 
special  attention. 


Digitized  by 


Google 


Wis.]  JANUAEY  TERM,  1898.  615 

Grimshaw  v&  The  State.    Sweet  vs.  Same. 

The  second  error  assigned  is  that  the  court  erred  in  re- 
<;eiving  in  evidence,  upon  the  trial  of  said  Sweety  the  state- 
ments alleged  to  have  been  made  before  the  municipal 
judge  by  Grimshaw  and  Sweet  at  the  time  of  their  arrest, 
4is  taken  down  in  shorthand,  and  afterwards  transcribed 
into  longhand  in  the  Sweet  case  by  the  reporter.  Objection 
was  made  on  the  same  ground  as  in  the  case  of  Grimshaw^ 
and,  further,  that  erasures  or  changes  had  been  made  in  the 
transcript  of  the  minutes  writtea  out  by  the  reporter. 

By  the  separate  bill  of  exceptions  returned  to  the  writ  of 
error  taken  by  said  Sweety  it  appears  that  he  made  quite  a 
lengthy  statement  before  the  municipal  judge  at  the  time 
of  his  arrest,  in  which,  after  the  warrant  was  read  to  him 
and  on  being  asked  if  he  wanted  an  examination,  he  re- 
sponded :  "  No  judge,  I  am  guilty  of  it.  I  am  willing  to 
•own  it.  We  went  in  and  killed  twelve  chickens,"  etc. ;  and 
gave  the  circumstances  in  detail,  stating  that  Grimshaw  was 
with  him,  and  that  there  were  three  of  them,  but  denied 
knowing  who  the  other  was,  and  insisted  that  he  had  not 
been  induced  by  any  promise  of  an  officer  to  make  said  state- 
ment or  confession.  After  the  information  had  been  filed 
the  defendant  pleaded  guilty.  Subsequently  counsel  ap- 
peared in  his  behalf,  and  the  examination  was  held  open, 
and  he  was  allowed  to  plead  not  guilty. 

At  the  trial  it  appeared  that  the  alleged  erasure  or  change 
made  in  the  transcript  of  the  minutes  of  the  reporter  was 
trifling  and  immaterial. 

Upon  the  trial  the  defendant  Sv:eet  testified  as  a  witness 
in  his  own  behalf,  and  gave  a  detailed  statement  of  the  par- 
ticulars of  the  oflfense  charged  in  the  information,  in  sub- 
stance: That  they  arrived  alongside  of  the  chicken  house, — 
himself,  Grimshaw^  and  Pooler.  That  the  door  was  open 
quite  a  way, —  about  three  quarters  open.  That  they  left 
the  horses  with  Pooler,  and  he  turned  them  around  and 
took  them  up  the  road, "  and  we  went  in  and  got  two  apiece, 
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and  we  came  out,  and  I  says,  *  Well,  we  will  get  four  apiece; 
that  will  be  enough, —  four  for  me  and  four  for  him.'  I  says^ 
'  They  will  spoil  on  us;'  and  he  says,  'No;  we  can  eat  them.' 
I  put  them  in  a  bag, —  ten  or  twelve  in  this  bag.  While  we 
were  in  there  we  didn't  see  anybody  come  out.  I  saw  some- 
body on  the  doorsteps,  and  I  says,  'Leave  the  chickens 
there,'  and  I  left  the  chickens  there,  and  went  up  the  road. 
The  team  was  up  there  and  Pooler,  and  we  came  back  and 
got  the  chickens  again.  Then  we  thought  we  would  leave 
them  there,  and  wouldn't  take  them,  and  we  walked  down 
towards  the  road.  We  didn't  know  whether  we  dared  drive 
past  the  house  or  not,  and,  if  there  wasn't  anybody  out  there, 
we  was  going  to  drive  by  the  house,  and  go  to  Waukesha 
this  way.  When  we  got  down  there,  there  was  a  couple  of 
men  there  with  a  lantern,  and  we  started  to  run  up  towards 
the  team.  They  followed  me  up  there.  I  came  down  the 
railroad  track,  and  came  to  town.  I  was  arrested  at  Dar- 
ien."  That  when  the  paper  was  read  to  him  in  court  he 
thought  it  was  for  stealing  the  chickens, — petit  larceny, — 
and  it  was  that  he  said  he  was  guilty  of.  That  he  remem- 
bered he  objected  when  the  word  breaking  was  used.  "  I 
said  I  didn't  want  to  plead  guilty  to  that,  because  there  was 
no  breaking  done.  I  said  something  there  about  this  third 
man, —  that  I  didn't  know  him.  It  was  because  he  was  a 
married  man,  and  I  didn't  have  no  place  just  then  to  stop, — 
nothing  to  look  after, —  so  I  thought  I  would  plead  guilty  to 
it,  and  leave  him  out  of  it."  He  described  the  situation  and 
location  of  the  barn  and  chicken  house  with  reference  to  the 
road.  In  brief,  his  testimony  on  the  trial,  taken  in  connec- 
tion with  his  statement  before  the  municipal  judge  upon  his 
arrest,  which  extended  over  several  pages,  showed  clearly, 
and  beyond  any  dispute,  his  guilt  of  the  offense  charged 
against  him  and  of  which  he  was  convicted  by  the  jury.  His 
present  counsel  attended  the  trial  and  participated  in  his 
examination  as  a  witness,  which  fully  corroborated  his  con- 
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fession  of  guilt  before  the  examining  magistrate.  The  state- 
ment made  by  Grimahaw  before  the  municipal  judge  on  his 
preliminary  examination  was  received  in  evidence  at  the 
trial  only  as  against  the  defendant  Grimshawy  and  not  as 
against  said  defendant  Sweety  as  his  bill  of  exceptions  clearly 
shows.  In  view  of  these  facts,  it  is  impossible  to  say  that 
any  material  error  intervened  to  the  prejudice  of  the  de- 
fendant Sweet  The  presumption  of  innocence  that  ordina- 
rily obtains  in  the  case  of  a  person  charged  with  crime  was 
clearly  and  entirely  overcome  by  his  confession  before  the 
municipal  judge,  and  sustained  and  fully  corroborated  bj'' 
his  testimony  thus  given  as  a  witness  upon  his  trial  in  his 
own  behalf.  For  these  reasons  the  case  of  Pooler  v.  State^ 
97  Wis.  627,  is  not  applicable. 

The  judgment  against  the  defendant  Sweet  must  therefore 
be  affirmed. 

By  the  Court. —  The  judgment  in  each  case  is  affirmed. 


Bohlmann,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

February  14^  March  U  1898. 

Rape:  Besistance:  Evidence, 

In  a  prosecution  for  rape  committed  upon  a  girl  who,  although 
but  fifteen  years  of  a^e,  weighed  125  pounds  and  was  well  de- 
veloped and  accustomed  to  all  kinds  of  work,  by  a  man  whose 
acquaintance  she  had  made  that  night  at  a  country  dance  and 
who  was  accompanying  her  to  the  place  where  she  worked,  the 
circumstances  established  by  the  evidence,  taking  the  testimony 
of  the  girl  as  true,  are  held  so  inconsistent  with  that  resistance  ta 
the  best  of  her  ability  and  accomplishment  of  the  putrage  against 
her  will,  necessary  to  make  out  the  crime,  that  the  jury  were  not 
warranted  in  saying  that  guilt  was  established  beyond  a  reason- 
able doubt 
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Error  to  review  a  judgment  of  the  circuit  court  for  Jef- 
ferson county :  John  K.  Bennett,  Circuit  Judge.    Reversed. 

The  plaintiff  in  error,  Otto  Bohlmann^  was  convicted  of 
the  crime  of  rape.  The  circumstances  of  the  offense,  accord- 
ing to  the  evidence  of  the  prosecuting  witness,  were  sub- 
stantially as  follows:  Alvina  Berg,  a  servant  girl  in  the 
family  of  one  Pugh,  and  a  girl  friend  by  the  name  of  Dora 
Haubeck,  about  12  o'clock  at  night,  started  to  go  home 
from  a  country  dance.  Bohlmann^  a  man  about  twentj'^- 
seven  years  of  age,  who  had  become  acquainted  with  the 
girls  during  the  evening,  without  invitation  or  protest  froni 
them,  started  to  accompany  them  home.  The  three  went 
along  a  highway  some  distance,  and  then  across  the  fields 
to  the  house  of  Dora,  on  another  highway.  Bohlmann  and 
Alvina  walked  together,  arm  in  arm,  most  of  the  way,  and 
some  of  the  way  each  with  an  arm  around  the  other.  After 
the  home  of  Dora  was  reached,  she  bade  the  others  good 
night,  and  they  proceeded  on  the  highway  towards  the  home 
of  Pugh,  which  was  about  half  a  mile  away.  After  going 
a  short  distance  Bohlmann  kissed  Alvina,  and  she  told  him 
she  did  not  want  his  kisses,  and  pushed  him  away  a  little. 
He  then  threw  her  down  and  she  screamed  "Dear,  dear!" 
He  put  his  hand  over  her  mouth  and  she  tore  off  his  necktie, 
and  got  away  from  him,  and  walked  off  fast,  tie  followed, 
xind  after  going  a  short  distance,  and  near  the  house  of  one 
Lewis,  caught  up  with  her,  and  the  two  then  walked  along 
together  till  nearly  to  Pugh's  house.  Bohlmann  then  asked 
Alvina  to  go  out  on  the  side  of  the  road  to  a  grass  plat  by 
the  road  fence.  She  refused  and  went  the  other  way.  He 
then  took  hold  of  her  and  pulled  her  along  over  near  the 
fence  to  the  grass,  then  put  his  arm  around  and  kissed  her. 
She  made  no  outcry  or  physical  resistance  to  him  in  any 
way  at  that  instant.  He  then  threw  her  down  on  the  grass, 
and  lifted  up  her  clothes,  and  unbuttoned  the  clothing  near- 
est her  person.    Though  her  hands  were  free  all  the  time, 
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she  made  no  outcry,  and  no  resistance  at  all,  except  that  she 
kicked  with  her  feet.  She  said  she  struggled  all  she  could, 
but,  when  pressed  to  say  what  she  did  by  way  of  struggling, 
said  she  kicked  with  her  feet;  that  she  was  afraid  he  would 
kill  her;  that  he  said-  if  she  would  not  keep  still  she  would 
know  what  he  would  do  to  her;  that  she  asked  him  what 
he  would  do  and  he  made  no  answer.  The  outrage  there 
took  place,  no  resistance  being  made  other  than  as  detailed. 
Her  underclothes  were  not  torn  in  any  way  and  there  were 
no  marks  of  violence  upon  her  person  or  upon  his.  She  did 
not  resist  Bohlmann  by  the  use  of  her  hands  at  all,  or  by 
the  making  of  any  outcry,  or  in  any  manner  except  as  be- 
fore stated.  She  was  a  large,  strong  girl,  fifteen  years  of 
age,  weighed  125  pounds,  and  was  accustomed  to  work  in 
and  out  of  doors.  After  the  alleged  oflfense  was  committed" 
the  two  got  to  their  feet  and  the  girl  went  on  a  distance  of 
about  a  block  to  Pugh's,  and  Bohlmann  turned  back.  The 
corroborating  evidence  is  to  the  effect  that  the  girl's  clothes 
were  soiled  with  dirt,  and  there  were  some  spots  on  her 
underclothing,  and  the  next  day  she  complained  to  her 
mother  of  the  treatment  she  had  received. 

R,  B.  Kirklandj  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  At- 
torney General^  and  oral  argument  by  C.  E.  Whelan^  second 
assistant  attorney  general. 

Marshall,  J.  It  is  an  essential  element  of  the  crime  of 
rape  that  the  outrage  be  accomplished  by  force  and  against 
the  will  of  the  female.  If  she  consents  at  all,  however  re- 
luctantly or  tardily,  without  reference  to  the  resistance  that 
precedes  it,  that  operates  in  the  eye  of  the  law  to  reduce  the 
offense  to  fornication  or  adultery,  according  to  circum- 
stances. The  ingredient  of  the  crime  that  gives  to  it  its  most 
heinous  character,  is  that  violation  of  the  will  by  which  the 
unlawful  act  is  accomplished,  not  only  in  spite  of  the  female's 
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power  of  resistance,  exerted  to  her  utmost  ability  under  the  * 
circumstances,  but  without  her  consent.  The  power  of  re- 
sistance need  not  necessarily  be  overcome  by  superior  phys- 
ical force;  if  overcome  by  fraud  or  fear  of  serious  personal 
injury,  or  if  physical  resistance  becomes  so  useless  as  to  war- 
rant it  ceasing  upon  that  ground,  there  being  no  consent  or 
submission  in  the  sense  of  mental  operation,  the  essential  of 
the  accomplishment  of  the  act  by  force  and  against  the  will 
of  the  outraged  party  is  fully  satisfied.  The  law  as  thus  laid 
down  is  too  well  understood  and  has  been  too  frequently  ap- 
plied in  this  court  to  require  discussion  or  call  for  any  cita- 
tion  of  authority.     Whittaker  v.  State,  50  Wis.  518. 

In  the  light  of  the  foregoing  it  is  said  for  the  plaintiff  in 
error  that  the  evidence  was  not  suflBcient  to  justify  the  ver- 
dict of  the  jury  finding  him  guilty  of  the  crime  of  rape,  and, 
as  we  view  the  case  on  the  record,'that  presents  the  only 
question  necessary  for  consideration. 

The  age  of  the  girl  was  not  such,  considering  the  fact  that 
in  all  but  years  she  appears  to  have  been  a  fully  developed 
woman,  as  to  warrant  any  ver}^  strong  inferences  in  favor 
of  the  prosecution  because  of  tender  years.. 

She  admitted  that  Boklmann  was  a  stranger  to  her,  yet, 
though  she  had  a  girl  friend  for  company,  she  voluntarily 
walked  with  him  most  of  the  way  after  leaving  the  dance, 
to  the  place  where  the  alleged  outrage  was  committed;  that 
they  walked  arm  in  arm  part  of  the  time,  and  part  of  the 
time  each  with  an  arm  around  the  other.  After  Dora,  the 
girl  friend,  arrived  at  her  home,  Alvina  proceeded  with 
Bohlmann,  and  notwithstanding  the  fact  that  he  threw  her 
down  after  going  but  a  short  distance  and  acted  in  a  way 
to  indicate  very  clearly  his  design,  all  of  which  she  says  she 
understood,  she  made  no  very  serious  efforts  to  escape  from 
the  danger,  though  she  demonstrated  her  ability  to  do  so, 
and  there  was  a  neighbor's  house  near  by  to  which  she  could 
readily  have  resorted.    Taking  her  evidence  as  true,  she  was 
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<iuite  a  match  for  Bohlmann  at  the  first  encounter,  for  she 
got  away  from  him  without  injury,  and  proceeded  toward 
her  home.  After  she  so  escaped  she  passed  near  the  neigh- 
bor's house  and  on  to  the  scene  of  the  second  encounter, 
without  even  making  an  effort  to  resort  to  such  hous^'for 
safety,  or  to  raise  any  alarm  because  of  her  danger.  When 
the  parties  arrived  within  a  distance  of  about  a  block  from 
the  house  of  Alvina's  employer,  the  request  was  made  that 
she  go  out  on  the  grass  plat  near  the  road  side  fence.  It 
does  not  appear  that  she  refused  other  than  by  stepping 
back  and  compelling  him  to  pull  her,  as  she  said,  along 
toward  the  desired  spot.  She  made  no  outcry ;  she  did  not 
use  even  a  word  of  protest.  In  reaching  the  grass  plat  it 
was  necessary  to  pass  down  into  a  ditch  and  up  a  bank,  yet 
that  appears  to  have  been  all  accomplished  without  delay 
or  difficult}^  She  testified  that  at  that  time  she  knew  what 
he  intended;  that  she  stepped  back  but  did  not  say  any- 
thing; that  he  took  hold  of  her  and  pulled  her.  He  made 
no  threats  or  said  anything  to  put  her  in  fear  of  personal 
injury  other  than  .that  to  be  apprehended  from  such  intended 
purpose. 

During  all  the  time  till  the  grass  plat  was  reached,  and 
she  was  thrown  upon  the  ground,  and  her  clothes  near  her 
person  removed,  she  exhibited  none  of  those  symptoms  of 
alarm,  or  intense  mental  anguish,  or  physical  resistance  that 
would  be  reasonably  expected  of  a  woman  under  such  cir- 
cumstances in  order  to  protect  herself  from  a  most  grievous 
impending  outrage.  Up  to  the  time  she  was  on  the  ground, 
her  clothes  raised,  and  those  near  her  person  removed,  though 
her  hands  were  loose  and  nothing  had  yet  been  said  to  in- 
timidate her,  she  does  not  appear  to  have  done  anything  or 
said  anything  worth  mentioning  by  way  of  protest  or  re- 
sistance, other  than  she  kicked  with  her  feet.  She  says  the 
reason  why  she  did  not  resist  was,  she  was  afraid  Bohlmann 
would  kill  her,  but  it  does  not  appear  that  he  made  any 
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threat,  or  said  anything  to  put  her  in  fear  of  personal  injury 
till  his  act  had  proceeded  well  on  to  its  accomplishment; 
then  he  used  the  words,  "If  you  do  not  keep  still  you  will 
know  what  I  will  do  to  you."  From  first  to  last  there  does 
not  appear  to  have^  been  any  resistance  worthy  of  mention 
as  such.  There  was  no  mark  of  violence  upon  Alvina's  per- 
son, her  underclothing  was  not  torn,  and  after  the  encounter 
was  over  she  proceeded  on  her  way  a  few  steps  to  the  resi- 
dence of  her  employer,  and  there  retired  for  the  balance  of 
the  night  without  making  known  the  injury  done  to  her,  yet 
it  was  so  recent  that,  upon  the  theory  that  it  was  rape,  she 
had  had  no  time  to  recover  from  the  effect  of  the  terrible 
outrage  upon  her  mind.  Applying  that  reason  and  common 
sense  which  men  of  mature  years  ordinarily  possess  to  the 
circumstances  as  above  related,  one  is  almost  persuaded  to 
the  idea  that  the  rule  that  a  person  cannot  be  properly  con- 
victed of  crime  unless  the  facts  constituting  guilt  are  estab- 
lished by  evidence  beyond  a  reasonable  doubt  was  displaced 
by  the  jury  in  this  case,  notwithstanding  very  full  instruc- 
tions by  the  learned  trial  judge  on  the  subject,  by  the  theory 
that  there  should  be  a  conviction  unless  innocence  were 
established  beyond  a  reasonable  doubt.  All  the  reasonable 
inferences  from  the  circumstances  established  by  the  evi- 
dence, taking  the  testimony  of  the  girl  as  true,  are  rather 
against  the  theory  that  she  resisted  to  the  extent  of  her 
power  so  to  do,  and  against  the  theory  that  she  made  any 
resistance  at  all,  worthy  to  be  called  such. 

Further  discussion  of  the  evidence  will  serve  no  valuable 
purpose.  Failure  of  the  girl  to  protest  against  going  out  of 
the  road  upon  the  grass  plat,  under  the  circumstances,  other 
than  by  stepping  back,  and  to  ofiFer  any  resistance  other  than 
such  as  was  easily  overcome,  so  that  she  walked  to  the  de- 
sired place,  and  failure  to  use  her  hands  to  prevent,  or  voice 
to  protest  against,  the  arrangement  of  her  clothing  for  the 
intended  purpose,  and  failure  to  exhibit  any  of  those  symp- 
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toms  of  intense  mental  anguish  and  alarm  naturally  to  be 
expected  of  a  woman  when  in  imminent  danger  of  having 
committed  upon  her  that  greatest  of  outrages  that  can  be 
perpetrated  upon  one  of  her  sex,  if  not  strongly  indicative 
of  consent  with  some  measure  of  reluctance,  certainly  are  so 
inconsistent  with  that  resistance  to  the  best  of  her  ability  and 
accomplishment  of  the  outrage  against  her  will,  necessary  to 
make  out  the  crime  of  rape,  that  the  jury  were  not  warranted 
in  saying  that  guilt  was  established  by  the  evidence  beyond 
a  reasonable  doubt. 

By  the  Court — The  judgment  of  the  circuit  court  is  re- 
versed, the  cause  remanded  for  a  new  trial,  the  warden  of 
the  state  prison  directed  to  deliver  the  accused.  Otto  Bohl- 
mann^  into  the  custody  of  the  sheriff  of  Jefiferson  county,  and 
he  is  directed  to  keep  him  subject  to  further  proceedings  ac- 
cording to  law. 


Crawford,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

March  5, 1898. 

Adultery:  Husband  and  wife:  Witnesses:  Competency, 

A  wife  is  not  a  competent  witness  against  her  husband  in  a  prose- 
cution for  adultery 

Error  to  review  a  judgment  of  the  circuit  court  for  She- 
boygan county:  N.  S.  Gilson,  Circuit  Judge.     Reversed, 

For  the  plaintitf  in  error  there  was  a  brief 'by  Z>.  T.  Phe- 
lauj  attorney,  and  Simon  G'dleii^  of  counsel; 

[No  brief  on  file  for  the  defendant  in  error.] 

The  following  opinion  was  filed  March  22,  1898: 

Cassoday,  C.  J.  The  plaintiff  in  error  was  tried  and  con- 
victed of  the  crime  of  adultery,  and  sentenced  to  imprison- 
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ment  in  the  state  prison  for  the  term  of  two  years,  and  to 
reverse  that  judgment  he  sues  out  this  writ  of  error. 

Upon  the  trial  his  wife  was  admitted  as  a  witness  in  be- 
half of  the  state,  and  allowed  to  testify.  This  was  manifest 
error.  It  is  well  settled  that "  neither  husband  nor  wife  can 
be  a  witness  at  common  law  for  or  against  the  other  in  pros- 
ecutions" for  adultery,  2  Whart.  Grim.  Law  (10th  ed.), 
§  1736;  1  Greenl.  Ev.  §  334;  3  Jones,  Ev.  §  751;  MiUs  v. 
U.  S.  1  Pin.  73;  Schoeffler  v.  State,  3  Wis.  823,  844.  "With 
certain  exceptions,  it  was,  at  common  law,  against  public 
policy  to  allow  the  wife  to  be  a  witness  for  or  against  her 
husband  in  any  action,  civil  or  criminal,  to  which  she  was 
not  a  party."  Smith  v.  Merrill,  75  Wis.  462.  The  case  at 
bar  does  not  come  within  any  exception.  Nor  is  there  any 
statute  in  this  state  making  the  wife  a  competent  witness 
against  the  husband  in  such  a  case.  Certainly  sec.  4072, 
R.  S.  1878,  does  not.  See  Farrell  v.  Zedwell,  21  Wis.  182; 
Carney  v.  Oleissner,  58  Wis.  674;  Selden  v.  State,  74  Wis. 
271 ;  Sinith  v.  Merrill,  75  Wis.  461 ;  Homer  v.  Tance,  93 
Wis.  352;  Lanctot  v.  State,  ante,  p.  136. 

£y  the  Court. —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Cook  and  another,  Eespondents,  vs.  Thb  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway  Company,  Appellant. 

February  9  —  March  £e,  1898, 

\\)  Railroads:  Fire  set  by  locomotive:  Junction  with  other  fire:  Proxi- 
mate cause.  (2)  Failure  to  fence:  Killing  of  animals  on  track. 
(3)  Appeal:  Printing:  Costs. 

1.  A  fire  started  by  defendant's  negligence,  after  spreading  one  mile 
and  a  quarter  to  the  northeast,  near  plaintiffs'  property,  met  a  fire 
having  no  responsible  origin,  coming  from  the  northwest    After 
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the  union,  fire  swept  on  from  the  northwest  to  and  into  plaintiffs' 
property,  causing  its  destruction.  Either  fire,  if  the  other  had  not 
existed,  would  have  reached  the  property  and  caused  its  destruc- 
tion at  the  same  time.    Held: 

(1)  That  the  rule  of  liability  in  case  of  joint  wrongdoers  does 
not  apply. 

(2)  That  the  independent  fire  from  the  northwest  became  a  su- 
perseding cause,  so  that  the  destruction  of  the  property  could  not, 
with  reasonable  certainty,  be  attributed  in  whole  or  in  part  to  the 
fire  having  a  responsible  origin;  that  the  chain  of  responsible 
causation  was  so  broken  by  the  fire  from  the  northwest  that  the 
negligent  fire,  if  it  reached  the  property  at  all,  was  a  remote  and 
not  the  proximate  cause  of  the  loss. 

2.  After  the  fire  swept  everything  of  a  combustible  character  clean, 
on  both  sides  of  defendant's  right  of  way,  plaintiffs*  horses,  that 
were  running  at  large,  went  upon  the  railway  track  and  were 
killed  by  a  passing  train  without  negligence  on  the  part  of  the 
train  men.  The  right  of  way  had  never  been  fenced  as  required 
by  law.    Held: 

(1)  That  the  rule  of  absolute  liability,  under  the  statute  requir- 
ing railway  companies  to  fence  their  tracks,  applies  only  where 
the  loss  is  produced,  in  whole  or  in  part,  by  reason  of  the  failure 
to  fence. 

(2)  That  in  the  circumstances  stated  the  chain  of  causation 
reaching  from  the  failure  to  fence  was  broken  by  the  fire  that 
would  unquestionably  have  destroyed  the  fence  if  it  had  existed, 
so  that  the  failure  to  fence  cannot  be  said  to  have  contributed  to 
the  entry  of  the  horses  upon  the  railway  track. 

The  rules  require  the  printing  of  a  case  by  the  appellant,  and  one 
brief  on  each  side,  on  appeal  to  this  court;  they  also  permit  a 
reply  on  each  side.    Costs  as  of  right,  for  printing,  are  limited  to 
such  as  is  reasonably  necessary  or  permitted  under  the  rules. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Mari- 
nette county :  S.  D.  Hastings,  Jr.,  Circuit  Judge.    lieversed. 
The  complaint  sets  forth  four  causes  of  action  at  law : 
(1)  For  compensation  for  the  destruction  by  a  fire  on  the 
20th  day  of  May,  1893,  of  a  lumber  camp,  several  buildings, 
the  camp  equipage  for  a  large  number  of  men,  some  lum- 
ber, and  a  quantity  of  posts,  poles,  ties,  slabs,  and  other 
Vol.  98— 40 
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personal  property  at  Corliss,  Wis.,  of  thfe  alleged  value  of 
$58,820.79,  upon  the  ground  that  a  fire  was  started  at  a 
point  on  defendant's  right  of  way  about  a  mile  and  a  quar- 
ter southwest  of  such  propert}'-  by  the  escape  of  cinders 
from  one  of  defendant's  engines  to  dry,  combustible  mate- 
rial negligently  left  on  its  right  of  way,  which  fire  spread 
to  such  property  and  did  the  mischief  complained  of. 

(2)  To  recover  for  the  loss  of  two  horses  of  the  value  of 
§500,  killed  May  20,  1893,  by  one  of  defendant's  engines  on 
its  right  of  way,  where  such  horses  strayed  because  defend- 
ant failed  to  fence  such  right  of  way  as  required  by  law. 

(3)  To  recover  compensation  for  the  loss  of  one  horse  of 
the  alleged  value  of  $225,  killed  by  one  of  defendant's  en- 
gines on  its  right  of  way,  on  the  13th  day  of  March,  1892^ 
where  it  strayed  because  defendant  failed  to  fence  such  right 
of  way  as  required  by  law. 

(4)  To  recover  compensation  for  the  loss  of  a  cow  of  the 
alleged  value  of  $50,  killed  the  27th  day  of  August,  1892^ 
by  one  of  defendant's  engines  on  its  right  of  way,  where  it 
strayed  because  defendant  failed  to  fence  such  right  of  way 
as  required  by  law. 

The  judgment  prayed  for  was  $60,825,  with  costs. 

The  answer  put  in  issue  the  origin  of  the  fire  alleged  to 
have  destroyed  the  property  mentioned  in  the  first  cause  of 
action,  the  value  of  such  property,  and  also  all  other  dis- 
puted matters  covered  by  the  verdict,  hereafter  mentioned. 
On  the  trial  facts  were  admitted  entitling  plaintiBf  to  recover 
on  the  third  and  fourth  causes  of  action,  and  there  was  no 
controversy  upon  the  evidence  but  that  the  horses  men- 
tioned in  the  second  cause  of  action  were  killed  by  one  of 
defendant's  engines  as  alleged,  and  that  defendant  failed  to 
comply  with  the  laws  of  this  state  in  respect  to  fencing  its 
right  of  way.  The  circumstances  leading  up  to  the  entry 
of  the  horses  upon  the  right  of  way  were  that,  because  of 
danger  of  the  destruction  of  the  stables  where  the  horses 
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were  located  on  the  20th  day  of  May,  1893,  they  were  turned 
loose  and  driven  towards  a  place  of  safety  away  from  the 
defendant's  track ;  that  later  in  the  day  and  after  the  fire  had 
swept  over  the  country  up  to  the  right  of  way,  the  horses  re- 
turned to  the  vicinity  of  their  stables  and  in  doing  so  went 
upon  the  defendant's  track  and  were  killed  by  a  passing  en- 
gine, which  was  going  very  slowly  on  account  of  existing  con- 
ditions in  regard  to  smoke  and  recent  burning. 

As  to  the  origin  of  the  fire  which  destroyed  the  plaintiflTs 
property,  there  was  evidence  tending  to  show  that,  about 
9  o'clock  on  the  morning  of  the  20th  of  May,  1893,  afire 
was  started  in  some  way  by  a  passing  engine,  in  combusti- 
ble material  on  the  defendant's  right  of  way  near  Boom  Hill, 
a  mile  and  a  quarter  southwest  of  Corliss,  where  plaintiffs' 
property  was  located;  that  the  wind  at  that  time  was  blo\v- 
ing  from  the  south  and  southwest;  that  the  fire  spread  for  a 
time  in  a  northerly  and  northeasterly  direction,  carried  by 
the  wind  blowing  from  the  south  and  southwest;  that  to- 
wards noon  the  wund  changed  to  the  west;  that  between  12 
and  1  o'clock  the  wind  changed  so  as  to  blow  from  a  north- 
westerly direction,  and  increased  to  a  gale;  that  at  the  time 
the  fire  was  spreading  north  from  Boom  Hill  as  stated 
there  was  a  fire  some  distance  northwest  of  plaintiffs'  prop- 
erty, which,  as  the  wind  changed  to  the  west  and  north- 
west and  increased  to  a  gale,  was  carried  southeasterly  and 
easterly  to  the  vicinity  of  such  property,  so  as  to  meet  the 
line  of  fire  from  the  southwest  before  that  reached  said 
property;  thereafter  and  about  1  o'clock,  carried  by  the 
strong  gale  of  wind  aforesaid,  fire  swept  down  from  the  w  est 
and  northwest,  to  and  into  said  property,  and  caused  the 
destruction  complained  of. 

The  court  instructed  the  jury  in  substance,  among  other 
things,  that  if  they  found  that  the  fire  set  by  the  defend- 
ant's engine  w^as  attributable  to  its  negligence,  and  was  the 
sole  cause  of  the  destruction  of  plaintiffs'  property,  they 
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were  entitled  to  recover  the  entire  damage  they  thereby 
sustained ;  that  if  the  jury  found  that  the  negligence  of  the 
defendant  contributed  to  produce  the  fire  which  caused  the 
damage,  and  that  there  were  other  fires  which  also  contrib- 
uted to  the  loss,  and  they  could  figure  out  what  amount  of 
such  damage  resulted  from  the  fire  originated  from  such 
negligence,  they  might  do  so. 

The  jury  rendered  a  special  verdict  in  substance  as  fol- 
lows: 

(1)  The  defendant's  engine  No.  403  set  fire  on  its  right  of 
way  at  a  place  called  Boom  Hill,  on  the  morning  of  May  20, 
1893. 

(2)  The  fire  spread  to  plaintiffs'  cedar  yard  and  camp  at 
Corliss,  and  set  fire  to  the  same. 

(3)  There  was  another  fire  which  came  from  the  north- 
west at  the  same  time  and  was  driven  into  the  plaintiffs' 
yard  and  camps  and  set  fire  to  the  same. 

(4)  The  fire  which  came  from  the  northwest  united  with 
the  fire  set  by  defendant's  engine  before  reaching  the  cedar 
yard. 

(5)  Defendant's  engine  was  properly  constructed  and 
equipped  to  prevent  the  escape  of  sparks  and  cinders,  and  it 
was  in  good  condition  and  properly  managed. 

(G)  Defendant  was  guilty  of  negligence  on  account  of  the 
condition  of  its  right  of  way  where  the  fire  started,  which 
caused,  or  contributed  to,  the  starting  of  the  fire. 

(7)  There  was  a  want  of  ordinary  care  on  the  part  of  the 
defendant,  which  caused  the  tire  to  start  on  its  right  of  way. 

(8)  Such  want  of  ordinary  care  consisted  in  not  keeping 
the  right  of  way  reasonably  clear  of  combustible  material. 

(9)  Plaintiffs'  damage,  caused  by  the  fire  started  by  de- 
fendant's negligence,  we  assess  at  fifty  per  cent,  of  their 
claim,  less  the  insurance,  amounting  to  $26,182.93. 

Defendant's  counsel  made  several  motions  to  correct  the 
verdict  and  for  judgment  thereon;  also  a  motion  for  judg- 
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ment  on  the  verdict  and  the  evidence,  dismissing  the  com- 
plaint as  to  the  first  cause  of  action,  also  as  to  the  second 
cause  of  action;  also  a  motion,  in  effect,  for  such  judgment 
in  its  favor  as  the  court  might  decide  it  was  entitled  to  on 
the  verdict;  also  for  an  order  setting  aside  the  verdict  as 
contrary  to  the  evidence  and  for  other  reasons,  and  granting 
a  new  trial.  All  of  such  motions  were  denied  and  due  ex- 
ceptions to  the  denials  taken.  Plaintiffs'  counsel  moved  on 
the  verdict  for  such  judgment  as  the  court  might  decide  they 
were  entitled  to.  On  such  motion  the  court  construed  the 
verdict  of  the  jury  as  apportioning  the  fire  loss  equally  be- 
tween the  fire  originated  by  the  defendant  and  the  fire  that 
came  from  the  northwest,  which  was  of  unknown  origin,  upon 
the  theory  that,  as  the  fires  united  and  entered  the  yard  to- 
gether, only  half  of  the  loss  was  attributable  to  the  negli- 
gence of  the  defendant.  As  a  matter  of  law  the  court  held 
that  as  defendant's  negligence  in  starting  the  Boom  Hill  fire 
contributed  to  produce  the  loss,  it  was  responsible  for  the 
entire  damage,  measured  by  the  reasonable  value  of  the  prop- 
erty destroyed,  and  legal  interest  thereon  from  the  date  of 
the  fire.  Thereupon  judgment  was  ordered  for  the  entire 
value  of  the  property  destroyed,  less  the  insurance  received, 
such  value  on  the  verdict,  under  the  charge,  being  computed 
by  the  court  at  $55,865.87,  and  the  insurance  §1,750.  Judg- 
ment was  also  ordered  for  the  value  of  the  two  horses  men- 
tioned in  the  second  cause  of  action  as  found  by  the  jury, 
with  interest  from  the  time  they  were  killed,  and  for  the 
undisputed  value  of  the  horse  and  cow  mentioned  in  the 
third  and  fourth  causes  of  action,  with  interest  from  the  time 
they  were  killed,  amounting  in  all  to  the  sum  of  $59,584.30. 
Due  exception  was  taken  to  the  order.  Judgment  was  en- 
tered in  accordance  with  such  order,  from  which  this  appeal 
was  taken. 

For  the  appellant  there  were  briefs  by  Alfred  IT.  Bright, 
attorney,  and  Greene,  Yroman  c6  Faircliild,  of  counsel,  a 
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brief  signed  by  JI.  0.  Fairchild^  and  a  brief  by  Geo.  G. 
Greene;  and  the  cause  was  argued  orally  by  Mr,  Bright  and 
Ifr,  Fairchild.  They  argued,  among  other  things,  that  while 
each  of  several  concurring  wrongs,  in  legal  effect,  may  be- 
come identified  with  every  other  so  that  all  are  considereil 
one  wrong  because  all  are  wrong,  and  so  that  the  result  is, 
in  the  law,  considered  due  to  one  tortious  cause  although  it 
is  composed  of  several  tortious  acts,  it  is  absurd  to  apply  the 
same  rule  or  the  same  reason  to  the  concurrence  of  a  wrong- 
ful act  with  innocent  causes,  ranging  from  the  sudden  illness 
or  frigfit  of  a  horse  to  the  irresistible  forces  of  nature,  or  to 
the  act  of  God.  The  true  doctrine  in  such  cases  is  that  mere 
contribution  is  not  the  foundation  for  the  legal  action;  but 
the  negligence  of  the  defendant  must  be  present  as  a  neces- 
sary condition  of  the  loss  or  injury.  It  must  be  that  cause 
without  which  the  injury  would  not  have  resulted.  Hooksett 
V,  Arnoskeag  Mfg,  Co.  44  N.  H.  105;  Lord  Bailiffs  v.  Trinity 
IloxLs^e  Corp,  L.  K.  5  Exch.  205;  7  id.  247;  2  Thomp.  Neg. 
1063;  Salisbury  v,  Ilerschenroder^  lOG  Mass.  458;  Dickinson 
V,  Boyle,  17  Pick.  78;  Woodward  v,  Ahorn,  35  Me.  271;  Pitts, 
hnrgh  v.  Grier,  22  Pa.  St.  54;  Scott  v.  Hunter^  46  id.  192. 
Whenever  an  act  due  to  negligence  concurs  with  other  causes 
which  are  innocent  or  not  due  to  negligence,  and  a  loss  or 
an  injury  results,  the  defendant  may  be  held  liable  notwith- 
standing the  concurrence  of  such  other  qzm^^%,  provided  the 
facts  would  warrant  a  jury  in  finding  that  the  loss  or  injury 
would  not  have  resulted  but  for  the  negligent  act  of  the  de- 
fendant. 4  Am.  &  Eng.  Ency.  of  Law,  41 ;  16  id.  441 ;  Dreh^r 
V,  Fitchhurg,  22  Wis.  675;  Iloufe  v,  Fulton,  29  id.  296;  Bing 
V,  Co/ioeSy  77  N.  Y.  83,  and  cases  cited;  Ayres  v.  Hammonds- 
port,  130  id.  6G5;  Gage  v.  P.,  0,  <&  N.  R,  Co.  105  Mich. 
335;  Oaverson  v,  Grafton,,  5  N.  Dak.  281;  Camphell  v.  Still- 
water, 32  Minn.  308;  Baltimore  c6  0.  R,  Co,  v.  Sulphur 
Springs  Independent  Sch,  DisL  96  Pa.  St.  65,  2  Am.  &  Eng. 
11.  Cus.  160;  Perley  v.  Eastern  R,  Co,  98  Mass.  414;  Ilfrey 
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V.  S.  &  E.  T,  It,  Co,  70  Tex.  63;  Oliver  v.  La  Valle,  36  Wis. 
502;  Stanj  v,  Knickerhocher  Ice  Co,  84  id.  614;  Postal  Tel. 
Co,  V.  Zoj)Ji\  93  Tenn.  369 ;  Board  of  Cormn'ra  of  Parke  Co, 
(0,  Sajypeyifield^  6  Ind.  App.  577;  Union  St,  R,  Co.  v,  Sto7ie, 
54  Kan.  83;  Soivles  v,  Moore,  65  Yt.  322;  Jolietv,  Verley,  35 
III.  58;  Palmer  v,  Andover,  2  Cush.  600;  Bloomingioii  v. 
Bay,  42  III.  503,  510;  Lacon  v.  Page,  48  id.  499;  Carterville 
<o.  Cook,  129  id.  152,  155;  Brigga  v,  Minneapolis  St,  R,  Co. 
52  Minn.  36;  Taylor  v,  Tonkers,  ;105  K  Y.  202;  Eamny  v. 
Troy,  108  id.  571.  It  is  not  clear  that  the  jury  has  not  found 
that  the  destruction  of  plaintiffs'  property  would  not  have 
occurred  but  for  the  fire  on  the  Boom  Hill,  but  also  that  the 
evidence  is  conclusive  the  other  way.  There  was  a  superior, 
predominating  cause  which  was  innocent,  by  which  the  de- 
struction was  then  and  there  inevitable  without  regard  to 
the  passing  engine  or  the  condition  of  the  right  of  way,  and 
this  was  the  proximate  cause  and  the  defendant  was  not 
liable.  Insurance  Co,  v.  Tramp.  Co,  12  Wall.  197;  Shearm. 
it  Redf.  Xeg.  (4th  ed.),  §  39;  and  the  cases  cited  above. 

For  the  respondents  there  was  a  brief  by  Webster  <&  Clas- 
sen, and  oral  argument  by  W.  II.  Webster.  They  contended, 
inter  alia,  that  having  found  an  efficient  producing  cause 
for  the  destruction  of  the  yard,  set  in  motion  by  the  defend- 
ant and  continued  in  unbroken  progress  until  the  injury  was 
accomplished,  it  was  enough  to  charge  the  defendant  with* 
liability  for  the  loss.  Milwaukee  <&  St.  P.  R,  Co,  v,  Kellogg, 
94  U.  S.  469,  475;  Ealckhoffv.  Zo€hrlaut,^Z^\s.ZU',  Ilep- 
ler  V,  State,  58  id.  46;  Murphy  v.  Martin,  id.  276;  Stewart  v, 
Ripon,  38  id.  584;  Chicago  (&  E.  R,  Co.  v.  Luddington,  10 
Ind.  App.  636;  Chicago  <&  E,  R.  Co.  v.  Bailey  (Ind.  App.), 
46  X.  E.  Eep.  688.  If  the  verdict  establishes  that  the  north- 
west fire  and  the  fire  due  to  defendant's  negligence  joined, 
entered,  and  together  destroyed  the  plaintiffs'  yard  and 
camps,  defendant's  liability  is  the  same  as  though  the  fire 
due  to  its  negligence  was  the  sole  cause  of  the  destruction 
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of  the  property,  whether  the  northwest  fire  was  tortious  or 
not,  the  reason  of  the  rule  that  makes  the  tortfeasor,  in  such 
a  case,  liable  as  though  his  wrongful  act  caused  the  entire 
damage  being  that  the  damage  cannot  be  apportioned  and 
the  innocent  loser  shall  not,  because  he  cannot  apportion 
them,  be  deprived  of  his  remedy  and  the  wrongdoer  go  free. 
Slater  v.  Mersereau,  64  N.  T.  138;  Westjleld  G.  <&  M,  Co.  v. 
Ahernatliy^  8  Ind.  App.  73;  Boston  <&  A.  R,  Co.v,  Shanlyj 
107  Mass.  5G8;  Churchill  v,  IloU^  131  id.  67,  41  Am.  Rep. 
191;  Stone  V.  Dickinson^  5  Allen,  29,  81  Am.  Dec.  727,  7^ 
Allen,  26;  Matthews  v.  Z>.,  Z.  d&  W.  7?.  Cfe.  56  N.  J.  Law,  34, 
22  L.  R.  A.  261;  mils  v.  Howard,  17  Vt.  330;  South  Bend 
2rfg,  Co,  V.  Lipharty  12  Ind".  App.  185;  Valparaiso  v.  Moffittj 
id.  250;  Kansas  City,  Ft  S.  cfe  3L  R  Co,  v.  Stoner,  10  U.  S. 
App.  209,  51  Fed.  Rep.  649;  The  Atlas,  93  U.  S.  302;  Stur- 
gis  V.  Boyer,  24  How.  122;  The  Beaconsfidd,  158  U.  S.  303; 
Folsom  V,  Apple  River  L,  D,  Co,  41  Wis.  602 ;  State  ex  rel, 
Reynolds  v,  BaheocJc,  42  id.  138;  Washitigton  d&  G,  R.  Co.  v. 
Rickey,  166  U.  S.  521;  Bishop,  Non-Contract  Law,  §§  39, 
518;  16  Am.  &  Eng.  Ency.  of  Law,  440;  Chicago,  R.  I.  cfe  P. 
R.  Co.  V.  Sutton,  27  U.  S.  App.  310,  63  Fed.  Rep.  394;  Selleck 
V.  Lake  Shore  c&  M.  S,  R,  Co,  93  Mich.  375,  18  L.  R.  A.  154; 
Dreher  v,  Fitchlurg,  22  Wis.  675,  99  Am.  Dec.  91,  and  cases 
cited ;  Jones  v.  United  States^  48  Wis.  385 ;  Arimond  v.  Green 
-Bay  (&  M,  Canal  Co,  35  id.  41.  No  wrongdoer  ought  to  be 
allowed  to  apportion  his  own  wrong;  and  as  a  loss  has  actu- 
ally happened  while  his  own  wrongful  act  was  in  force  and 
operation,  he  ought  not  to  be  permitted  to  set  up  as  a  de- 
fense that  there  was  a  more  immediate  cause  of  the  loss. 
To  entitle  such  party  to  exemption,  he  must  show,  not  only 
that  the  same  loss  might  have  happened,  but  that  it  must 
have  happened  if  the  act  complained  of  had  not  been  done. 
Selleck  v.  Lake  Shore  <&  M.  S.  R.  Co.  93  Mich.  375,  18  L.  R. 
A.  154;  Cooley,  Torts,  76,  and  note  on  p.  78;  Davis  v.  Gar- 
rett, 6  Ring.  716;  Baltimo/^e  cfe  P.  R.  Co.  v.  Rean^y,  42  Md. 
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117;  Beauehamp  v.  Saginaw  Mining  Co.  50  Mich.  172.  The 
proposition  that  the  plaintiffs,  injured  hj  the  two  concur- 
ring fires,  cannot  have  a  recovery  against  the  tortious  au- 
thor of  one  of  them,  where  he  fails  to  show  that  the  destruc- 
tion of  the  property  by  the  independent  cause  found  by  the 
jury,  the  northwest  fire,  was-  not,  or  where  the  defendant 
shows  it  was,  inevitable  if  the  fire  had  never  been  started 
on  tlie  right  of  way  at  all,  is  clearly  unsound.  Boston  <&  A, 
R,  Co.  V,  Shanly,  107  Mass.  568;  Churchill  v.  Holt,  131  Mass. 
67,  41  Am.  Eep.  191;  Stone  v.  Dickinson,  5  Allen,  29,  81 
Am.  Dec.  727,  7  Allen,  26;  Mlis  v.  Howard,  17  Vt.  330; 
Westfield  0.  <&  M.  Co.  v.  Abernathy,  8  Ind.  App;  73;  Slater 
V.  Mersereaic,  64  N.  T.  138.  Defendant's  contention  is  di- 
rectly opposed  by  the  doctrine  that  determines  the  liability 
of  joint  tortfeasors,  acting  independently.  McClellan  v.  St. 
P.,  M.  &  M.  R.  Co.  58  Minn.  104;  Grand  Trunk  R.  Co.  v. 
Cummingsy  106  U.  S.  700;  Stetler  v.  C.  <&  Jf.  W.  R.  Co.  40 
Wis.  497, 49  id.  609;  Haley  v.  Jump  Rioei^  Lumler  Co.  81  id. 
412;  Atkinson  V.  Ooodrich  Transp,  Co.  60  id.  141,  50  Am. 
Kep.  352;  Folsorn  v.  Apple  River  L.  D.  Co.  41  Wis.  602;  and 
State  ex  rel.  Reynolds  v.  Babcock,  42  id.  138.  Neither  the 
main  track  or  spur  track  at  Corliss  ever  having  been  fenced, 
the  liability  of  defendant  for  killing  the  horses  May  20, 1893, 
was  absolute.  S.  «fe  B.  Ann.  Stats,  sec.  1810;  Quackenlush 
V.  W.  cfe  M.  R.  Co.  62  Wis.  411,  71  id.  473;  St.  Louis  &  S.  F. 
R.  Co.  V.  Mathews,  165  TJ.  S.  1. 

Makshall,  J.  The  foregoing  brief  statement  is  believed 
to  present  clearly  the  only  questions  necessary  to  be  con- 
sidered in  determining  this  appeal.  Numerous  questions 
were  suggested  and  errors  assigned  and  exhaustively  and 
ably  discussed  in  the  numerous  briefs  of  eminent  counsel 
who  represent  the  parties  in  this  court,  most  of  which  ques- 
tions and  alleged  errors,  in  what  is  deemed  to  bo  an  orderly 
consideration  of  the  cause,  are  not  necessarily  reached  in 
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arriving  at  a  final  conclusion  as  to  the  rights  of  the  parties. 
That  will  appear  from  what  follows,  and  is  the  reason  why 
such  questions  have  not  been  considered  or  decided.  No 
further  proceedings  in  this  case  will  involve  them,  and  they 
are  not  of  such  a  character  that  a  decision  of  them  would 
be  important  to  trial  courts  in  the  future.  This  is  said  as 
to  the  greater  part  of  the  field  covered  by  the  case  and 
briefs  of  counsel,  not  by  way  of  criticism,  for  it  is  reason- 
able and  commendable  that,  at  least  where  so  large  a  sum 
of  money  as  the  judgment  here  calls  for  is  involved,  all  ques- 
tions deemed  by  counsel  in  any  way  liable  to  affect  the  final 
result  in  any  view  of  the  case  be  suggested  to  the  court; 
yet,  where  no  trial  follows  the  result  here,  the  questions 
necessary  to  a  determination  of  the  appeal  are  all  that  it  is 
profitable  to  discuss,  unless  others  are  of  special  importance 
as  future  guides. 

The  controlling  question  on  the  record,  as  we  view  it,  is, 
"What  was  the  proper  judgment  on  the  first  cause  of  action 
according  to  the  undisputed  facts  and  the  facts  found  by 
the  jury?  The  respondents  stand  on  the  findings  of  the 
jury  as  verities,  and  must  prevail,  if  at  all,  on  the  case  as 
thus  determined.  On  the  various  motions  made  by  the 
parties  the  court  was  called  upon,  if  the  verdict  stood  the 
test  of  the  motion  to  set  it  aside  as  contrary  to  the  evidence 
and  for  other  reasons,  to  order  judgment  for  appellant  or 
respondents,  according  to  the  determination  reached  on  the 
questions  of  law  which  they  presented.  Such  questions 
were  determined  in  respondents'  favor.  The  principles  they 
involved  will  clearly  appear  to  be  of  far-reaching  impor- 
tance by  a  brief  reference  to  the  facts. 

The  jury  found  that  the  southwest  fire,  alleged  to  have 
been  caused  by  defendant's  negligence,  and  to  have  origi- 
nated about  one  mile  and  a  quarter  southwest  of  the  property 
destroyed,  did  not  reach  such  property  so  as  to  affect  it  as 
an  independent  agency;  that  another  fire  came  from  the 
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northwest,  and  so  united  with  the  other  that  the  identity  of 
both  as  independent  agencies  was  lost  before  any  fire  reached 
such  property ;  that  when  the  northwest  fire  reached  the 
line  of  the  southwest  fire,  so  there  was  in  fact  but  one  fire, 
it  swept  on  into  the  yard,  and  set  plaintiffs'  property  on  fire 
and  destroyed  it.  While  the  jury  found  that  both  fires 
caused  the  burning,  as  they  said  that  but  one  fire  entered 
the  yard  and  that  swept  into  it  from  the  northwest,  the  di- 
rection from  which  the  independent  fire  of  unknown  origih 
came,  it  is  hard  to'  perceive  how  the  fact  can  be  that  the 
southwest  fire,  as  an  efficient  agent,  ever  reached  the  scene 
of  the  destruction.  But,  looking  at  the  verdict  in  the  most 
favorable  view  for  the  respondents,  and  giving  it  the  most 
favorable  construction  it  will  reasonably  bear,  it  is  to  the 
eflfect  that  the  damage  was  done  solely  by  one  fire;  that  such 
fire  was  made  up  of  two  independent  fires  which  united  be- 
fore the  property  was  reached,  one  for  which  defendant  was 
responsible,  and  the  other  having  no  known  responsible 
origin,  so  that  if  the  responsible  agent  had  not  existed  at  all 
the  loss  would  have  been  the  same  in  all  respects,  as  to  time, 
manner,  and  extent.  We  are  strongly  persuaded  from  the 
evidence  that  the  finding  of  the  jury  that  the  southwest  fire, 
as  an  efficient  agent,  reached  the  plaintififs'  property,  either 
by  union  with  the  northwest  fire  or  otherwise,  is  contrary 
to  undisputed  facts  and  all  reasonable  probabilities;  but  that 
is  one  of  the  questions  not  necessary  to  decide,  if,  taking  the 
verdict  as  it  stands,  defendant  is  not  liable. 

That  we  correctly  construe  the  verdict  of  the  jury  cannot 
be  reasonably  questioned.  The  trial  judge,  in  a  very  elab- 
orate opinion,  delivered  in  disposing  of  the  motions  for  judg- 
ment, gave  it  the  same  construction.  He  said:  "Each  fire 
reached  the  yard  only  as  part  of  one  common  fire,  and  either 
in  the  absence  of  the  other  would  have  reached  and  fired 
the  yard  the  same  as  the  joint  fire  did.  In  that  sense  both 
reached  the  yard  at  the  same  time,  although  they  united 
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some  distance  away  from  it.  Under  the  law  governing  the 
case  it  is  immaterial  how  far  away  they  united."  And  again : 
"  We  reach  the  conclusion  that  neither  was  the  proximate 
cause  of  the  injury,  because  the  event  would  have  occurred 
without  either  cause, —  the  other  cause  existed, —  each  was 
concededly  a  cause  suflBcient  to  produce  the  injury.  The 
injury  was  produced  by  the  concurrent  action  of  both,  but 
neither  was  the  proximate  cause,  because  the  other,  without 
it,  would  have  produced  the  same  result."  The  logic  of 
the  learned  circuit  judge,  as  to  the  proximate  cause,  would 
hardly  bear  the  test  of  careful  analysis.  It  may  be,  to  take 
his  language  literally  would,  not  convey  the  real  meaning 
intended.  Where  two  causes  concur  in  producing  a  certain 
result,  either  of  which  would  produce  the  same  result  regard- 
less of  the  other,  it  is  not  an  accurate  statement  of  the  situ- 
ation to  say  that  neither  is  the  proximate  cause  of  such  re- 
sult, using  the  term  as  we  apprehend  the  learned  judge  did, 
as  descriptive  of  the  antecedent  or  producing  cause,  and  not 
in  the  strict  legal  sense  of  a  cause  referable  to  human  agency 
on  a  line  of  responsible  causation.  In  the  mere  physical 
sense  of  producing  antecedent,  it  is  more  proper  to  say  that, 
in  the  circumstances  suggested,  neither  fire  was  the  sole 
proximate  cause  of  the  loss. 

From  what  has  preceded  it  is  apparent  that  the  legal  ques- 
tion presented  to  the  trial  court  and  decided  in  plaintiflFs' 
favor,  in  granting  their  motion  for  judgment  and  denying 
that  of  the  defendant,  is  the  following:  Where  two  inde- 
pendent efficient  causes  unite  and  produce  an  injury  to  an- 
other, one  of  which  is  traceable  to  a  responsible  person  whose 
negligence  set  it  in  motion  under  such  circumstances  that 
he  is  chargeable  with  knowledge  that  it  might  cause  an  in- 
jury to  another  as  a  natural  and  probable  result  of  his  con- 
duct, and  the  other  cause  is  not  traceable  to  any  known 
responsible  agent,  each  of  which  causes,  however,  without 
the  concurrence  of  the  other  would  produce  the  same  injury, 
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that  is,  so  that  the  injury  would  happen  at  the  same  time 
and  to  the  same  extent  regardless  of  the  responsible  agency, 
does  a  cause  of  action  against  such  agency  accrue  to  the  in- 
jured person  for  his  loss?  It  is  believed  that  the  solution  of 
that  question  is  governed  by  principles  as  old  as  the,  common 
law, —  principles  so  long  and  firmly  established,  and  uni- 
versally recognized  by  all  text  writers  and  courts,  that  were 
it  not  for  the  learned  discussion  of  the  subject  by  the  trial 
court,  leading  up  to  the  conclusion  which  eventuated  in  the 
judgment  appealed  from,  and  the  later  learned  discussion  by 
counsel  in  this  court  to  support  the  conclusion  thus  reached, 
the  decision  here  would  be  supported  by  a  mere  statement 
of  the  law  without  extended  discussion  or  citation  of  author- 
ities; but  such  circumstances  seem  to  furnish  excuse,  at  least, 
for  a  somewhat  different  course. 

It  seems  to  have  been  conceded  on  the  trial  below,  at  one 
stage  of  the  proceedings,  that  unless  the  alleged  negligent 
fire  was  the  sole  cause  of  the  loss  complained  of,  there  could 
be  no  recovery  therefor.  Later,  in  the  submission  of  the 
case  to  the  jury,  it  appears  to  have  been  uncertain  in  the 
judicial  mind,  whether,  if  the  defendant  was  liable  at  all, 
the  liability  extended  to  the  entire  loss,  or  only  to  a  portion 
of  it,  on  the  theory  that  there  might  be  an  apportionment 
of  the  loss  between  the  concurring  causes.  But  it  was 
finally  determined  that  the  person  charged,  known  to  havo 
negligently  originated  one  of  the  causes,  was,  as  a  matter  of 
law,  liable  for  the  entire  loss,  though  it  would  have  hap- 
pened just  the  same  from  the  other  efficient  cause  of  un- 
known origin.  To  support  that  theory  numerous  cases  are 
cited  to  the  effect  that  when  two  or  more  concurring  causes 
produce  a  loss,  each  having  a  responsible  source,  there  is  a 
joint  and  several  liability  for  the  entire  loss.  That  is  a  doc- 
trine too  familiar  to  require  more  than  to  be  stated.  When 
the  facts  are  such  as  to  invoke  its  application,  it  extends  to 
where  each  of  the  concurring  causes  contributes  to  produce 
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the  result  and  is  necessary  to  it,  and  where  each  is  suflBcient 
of  itself  to  produce  the  result  and  would,  in  the  given  case, 
have  that  effect  regardless  of  the  other,  and  whether  the 
concurrence  of  the  causes  be  intentional  or  accidental. 

In  Haley  v.  Jump  River  Luinber  Co,  81  Wis.  412,  a  per- 
son, on  one  theory  of  the  case,  was  injured  by  negligence  of 
a  co-employee  in  loading  a  car,  concurring  with  negligence 
of  the  defendant  in  leaving  an  obstruction  in  dangerous 
proximity  to  the  track.  Under  such  circumstances  the  court 
said  that  each  was  liable  for  the  injury.  In  the  same  line 
is  Atkinson  v,  Ooodrich  Transp,  Co,  60  Wis.  141,  where  neg- 
ligence of  a  mill  owner  in  allowing  shavings  and  sawdust  to 
accumulate  between  his  mill  and  a  dock,  concurred  with 
negligence  of  the  defendant  in  allowing  sparks  to  be  emitted 
from  the  smokestack  of  its  boat,  whereby  a  fire  was  set 
which  spread  to  plaintiff's  property  and  destroyed  it.  The 
court  held  the  defendant  liable,  and  Mr.  Justice  Taylor, 
who  wrote  the  opinion,  cited  in  support  of  it,  among  numer- 
ous authorities,  the  elementary  rule  laid  down  in  Wharton 
on  Negligence  felt  §  144,  in  substance  as  follows:  The  fact 
that  one  responsible  person  contributes,  either  before  the 
interposition  of  another  or  concurrently  with  such  interposi- 
tion, in  producing  the  damage,  is  no  defense  as  to  either.  If 
A.  negligently  leaves  certain  articles  in  a  particular  place, 
and  B.  negligently  meddles  with  them,  supposing  B.'s  negli- 
gence to  be  made  out  and  he  is  a  responsible  party  under 
the  limitation  expressed,  he  cannot  set  up  A.'s  prior  negli- 
gence as  a  defense.  Another  example  is  Johnsan  v.  N.  W, 
Tel.  ExcK  Co,  48  Minn.  433,  where  a  weak  telephone  polo 
was  negligently  left  in  place  by  the  company.  For  a  limited 
time  an  adjoining  lot-owner  allowed  the  company  to  rein- 
force the  ability  of  the  pole  to  stand  by  guying  it  to  his 
building  with  a  wire.  After  a  reasonable  time  had  elapsed 
in  which  to  replace  the  defective  pole  with  a  suitable  one, 
the  property  owner  cut  the  guy  wire  and  the  result  was 
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that  the  pole  fell  and  injured  the  plaintiff.  On  one  theory 
of  the  case  the  property  owner  and  the  telephone  company 
were  both  negligent,  and  without  the  concurring  negligence 
the  injury  would  not  have  happened.  Under  these  circum- 
stances the  court  said  that  each  was  liable  for  the  whole  loss. 

On  another  branch  of  the  rule  mentioned,  as  an  example 
of  numerous  authorities  that  might  be  cited,  is  Gould  v, 
Sckermer,  101  Iowa,  582,  where,  on  one  theory  of  the  case, 
defendant's  negligence  concurred  with  some  other  cause,  not 
attributable  to  any  responsible  human  agency,  to  produce 
the  injury,  and  the  court  said,  in  effect,  that  the  defendant's 
wrong,  concurring  with  the  other  cause,  and  both  operating 
proximately  at  the  same  time  in  producing  the  injurj^  makes 
the  wrongdoer  liable  therefor.  That  was  on  the  theory  that 
the  accident  would  not  have  occurred  but  for  the  negligent 
act. 

On  another  branch  of  the  rule  stated  may  be  cited  Slater 
V,  Meraereauy  64  N.  Y.  138,  where  there  were  two  efficient 
proximate  causes,  each  traceable  to  the  negligence  of  a  re- 
sponsible party,  either  of  which  would  have  caused  the  entire 
injury  regardless  of  the  existence  of  the  other,  and  the  court, 
by  MiLLEB,  J.,  said  in  substance:  It  is  no  defense  for  a  per- 
son against  whom  negligence  which  causes  damage  is  estab- 
lished, to  prove  that  without  fault  on  his  part  the  same 
damage  would  have  resulted  from  the  negligent  act  of  the 
other,  but  each  is  responsible  for  the  entire  damage. 

Further  citation  of  authority  along  this  line  is  deemed  un- 
necessary. It  will  be  easily  observed  that  they  refer,  first, 
to  cases  where  there  was  a  concurrence  of  responsible  human 
agencies,  both  of  which  were  essential  to  the  result;  second, 
to  cases  where  there  was  a  concurrence  of  responsible  human 
agencies,  either  of  which  would  have  effected  the  result  re- 
gardless of  the  other;  third,  to  cases  where  there  was  a  con- 
currence of  a  responsible  human  agency  and  some  other 
'  cause,  and  the  former  was  an  efficient  contributing  cause 
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and  essential  to  the  result.  All  of  the  numerous  cases  cited 
by  respondents'  counsel,  and  those  cited  by  the  learned  cir- 
cuit judge,  fall  within  one  or  the  other  of  the  situations 
mentioned,  as,  for  example,  McClellan  v,  St,  P.,  M.  iSk  M. 
li,  Co.  58  Minn.  104,  much  relied  on  to  support  the  judg- 
ment, where  the  recovery  was  solely  on  the  ground  that, 
though  there  was  proof  of  two  fires,  the  finding  of  the  jury 
was  tbat  the  firiB  negligently  originated  by  defendant  was 
the  one  that  reached  the  plaintiffs'  property  and  the  solo 
cause  of  its  destruction.  In  discussing  an  assignment  of  error 
on  the  charge  given  by  the  triiil  court,  the  judge  who  deliv- 
ered the  opinion  said :  "  If  two  fires  have  been  set,  the  origin 
of  one  or  both  of  which  can  be  traced  to  the  negligence  of 
a  party  or  parties,  either  or  both  of  the  parties  can  be  held  re- 
sponsible for  the  resulting  damages,  in  case  the  fires  mingle." 
That  language  was  wholly  unnecessary  to  a  decision  of  the 
ease,  as  no  such  situation  was  presented,  and,  unless  read  in 
the  light  of  well-understood  legal  principles  and  the  circum- 
stances which  were  evidently  in  the  judicial  mind,  it  would 
be  very  liable  to  mislead.  In  the  view  that  the  judge  was 
speaking  of  the  existence  and  concurrence  of  two  fires,  both 
attributable  to  the  negligence  of  responsible  agencies,  so  as 
to  bring  the  case  within  the  rule  of  joint  wrongdoers,  the 
language  ceases  to  have  any  significance  in  support  of  the 
theory  upon  which  this  judgment  was  rendered  and  must 
stand,  if  at  all.  That  the  rule  of  joint  tortfeasors  was  what 
the  court  referred  to,  is  plain  from  what  was  subsequently 
said  by  way  of  illustration,  to  the  effect  that,  where  the  in- 
jury is  the  result  of  two  concurrent  causes,  one  party  is  not 
exempt  from  full  liability  although  another  is  equally  culpable. 
To  say  that  the  learned  court  intended  to  extend  that  rule 
to  cases  where  the  act  of  the  wrongdoer  concurs  with  some 
unknown  cause  not  attributable  to  any  responsible  human 
agency,  and  causes  damage,  thereb}^  rendering  the  legal  con- 
sequences to  the  wrongdoer  the  same  as  in  the  case  of  joint 
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wrongdoers,  whether  his  act  was  essential  to  the  result  or 
not,  would  be  a  conclusion  not  warranted  by  a  careful  read- 
ing of  the  whole  opinion,  and  inconsistent  with  the  settled 
rule  of  law  on  the  subject,  recognized  by  that  court  and  all 
others,  as  we  shall  see  later. 

What  has  beerf  said  above  applies  to  Grand  Trunk  E.  Co. 
^\  CnmmingSy  106  IT.  S.  700;  Stone  v.  DicMnson,  5  Allen,  29; 
S.  a  7  Allen,  26;  StetUr  v.  C.  dk  N.  W.  R.  Co.  46  Wis.  497; 
and  the  numerous  other  cases  cited  by  respondents.  All 
are  cases  of  joint  tortfeasors,  or  cases  where  the  injury 
would  not  have  happened  but  for  the  negligence  complained 
of.  They  do  not  touch  the  real  question  we  are  called  upon 
to  decide.  What  is  the  situation  of  the  wrongdoer  where 
the  injury  would  have  taken  place,  necessarily,  from  another 
cause,  at  the  same  time  and  to  the  same  extent,  regardless 
of  his  conduct?  That  is  the  question  presented.  The  dis- 
cussion thus  far  has  proceeded  on  a  line  merely  to  clearly 
bring  out  and  recognize  the  well-known  principles  of  law  for 
which  respondents  contend  and  which  ruled  the  trial  court, 
and  show  their  inapplicability  to  the  facts  found  by  the  jury. 

The  law  of  negligence  is  laid  on  reasonable  lines  the  same 
as  any  other  branch  of  jurisprudence.  The  theory  upon 
which  compensation  goes  to  an  injured  person  from  another 
whose  negligence  proximately  caused  the  injury,  is  not  that 
of  punishment  for  the  wrong,  but  that,  in  justice  to  such  per- 
son, compensation  is  due  for  the  damages  caused  to  him  by 
such  negligence,  so  far  as  the  same  can  be  reasonably  ascer- 
tained. Where  the  wrong  of  one  person  concurs  with  that 
of  another  under  such  circumstances  that  the  injury  would 
not  result  without  the  concurrence,  it  is  reasonable  to  hold 
each  liable  for  the  entire  loss,  because  the  same  would  not 
have  occurred  if  the  negligence  of  either  were  absent.  Not- 
withstanding the  concurrence  of  the  two  causes,  each,  in  a 
sense,  under  such  circumstances,  is  the  proximate  cause  of 
the  loss,  because  there  is  responsible  human  causation  back 
Vol.  98  — 41 
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of  it,  without  which  the  injury  would  not  have  happened. 
Again,  where  two  causes,  each  attributable  to  the  negligence 
of  a  responsible  person,  concur  in  producing  an  injury  to 
another,  either  of  which  causes  would  produce  it  regardless 
of  the  other,  it  is  reasonable  to  say  that  there  is  a  joint  and 
several  liability,  because,  whether  the  concurrence  be  inten- 
tional, actual  or  constructive,  each  wrongdoer,  in  effect, 
adopts  the  conduct  of  his  co-actor,  and  for  the  further  rea- 
son that  it  is  impossible  to  apportion  the  damage  or  to  say 
that  either  perpetrated  any  distinct  injury  that  can  be  sepa- 
rated from  the  whole.  The  whole  loss  must  necessarily  be 
considered  and  treated  as  an  entirety.  But  where  a  cause 
set  in  motion  by  negligence  reaches  to  the  result  complaineil 
of  in  a  line  of  responsible  causation,  and  another  cause,  hav- 
ing no  responsible  origin,  reaches  it  at  the  same  time,  so  that 
what  then  takes  place  would  happen  as  the  effect  of  either 
cause,  entirely  regardless  of  the  other,  then  the  consequence 
cannot  be  said,  with  any  degree  of  certainty,  to  relate  ta 
negligence  as  its  antecedent;  requisite  intelligent  causation 
necessary  to  legal  liability  is  wanting,  leaving  no  ground,  in 
reason  or  in  law,  for  it  to  rest  upon. 

To  further  illustrate :  If  an  injury  accrues  to  a  person  from 
inability  to  control  his  team,  where  that  is  more  than  mo- 
mentary, concurring  with  a  defect  in  the  highway,  and  the 
injury  would  not  otherwise  happen,  the  mere  concurrence 
of  negligence  of  the  municipality  responsible  for  the  defect 
will  not  render  the  corporation  liable,  because  the  condition 
of  the  team  is  deemed  to  be  the  real  producing  cause.  Jack- 
son V.  Bellevieu,  30  Wis.  250;  Ilonfe  v.  Fulton,  29  Wis.  296; 
Schillinger  v.  Verona,  96  Wis.  456 ;  Lolerg  v.  Amhersty  87 

Wis.  634;  MoFarlane  v.  Sullivan,  99  Wis.  ;  Scannal  -y. 

Camhridge,  163  Mass.  91 ;  Balson  v.  Rockport,  101  Mass.  93 ; 
Palmer  v.  Andover,  2  Cush.  600. 

Applying  the  same  doctrine  in  Campbell  v.  Stillwater,  32 
Minn.  308,  the  court  held  that  where  several  concurring  acts 
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or  conditions  of  things,  one  of  them  a  wrongful  act  or  omis- 
sion of  some  person,  under  such  circumstances  that  such 
person  might  reasonably  have  anticipated  such  an  injury  as 
the  natural  and  probable  result  of  his  act  or  omission,  he  is 
liable,  provided  the  injury  would  not  have  occurred  without 
it.  The  general  rule,  so  recognized  and  applied  by  that 
court,  was  stated  by  the  judge  who  wrote  the  opinion,  thus: 
"  In  case  of  tort,  the  rule  as  to  the  proximate  cause  is,  that 
where  several  acts  or  conditions  of  things  produce  an  injury, 
if  one  is  the  wrongful  act  or  omission  of  the  defendant  and 
it  would  not  have  occurred  without  his  act^  and  he  might  rea- 
sonably have  anticipated  the  result  as  a  natural  consequence 
of  such  act,  that  is  the  proximate  cause  of  the  result."  That 
is  quite  inconsistent  with  the  construction  of  the  opinion  of 
the  same  court  in  McClellan  v.  St  P.,  M.  <&  M,  H.  Co,  5S 
Minn.  104,  confidently  pressed  upon  our  attention,  but  ac- 
cords with  the  construction  which  we  have  given  to  it  and 
which  was  clearly  what  the  court  intended,  though,  as  before 
indicated,  language  was  used  that  might  lead  to  a  different 
conclusion  unless  viewed  in  the  light  of  settled  legal  princi- 
ples. It  may  safely  be  said  that  the  rule  stated  in  Carnj^hell 
V.  Siilhoatery  32  Minn.  308,  applies  in  all  cases  where  negli- 
gence of  a  party  concurs  with  some  other  cause  not  trace- 
able to  a  responsible  source.  16  Am.  &  Eng.  Ency.  of  Law, 
441,  and  notes;  2  Thomp.  Neg.  1085;  Shearm.  «fe  Redf.  Neg.' 
§  33;  "Whittaker's  Smith,  Neg.  (2d  Am.  ed.),  44;  Jiinff  v, 
Cohoesy  77  N.  T.  83;  Ayrea  v.  Hammondsport,  130  N.  T. 
665;  Ilfrey  v.  S.  cfe  K  T.  R.  Co,  76  Tex.  63;  Union  St,  B, 
Co,  V,  Stone,  54  Kan.  83;  Carterville  v,  CooTc,  129  111.  152. 

The  logical  deduction  from  the  foregoing  is  that  where  an 
injury  accrues  to  a  person,  by  the  concurrence  of  two  causes, 
one  traceable  to  another  person  under  such  circumstances  as 
to  render  him  liable  as  a  wrongdoer,  and  the  other  not  trace- 
able to  any  responsible  origin,  but  of  such  efficient  or  su- 
perior force  that  it  would  produce  the  injury  regardless  of 
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the  responsible  cause,  there  is  no  legal  liability.  No  damage 
in  such  circumstances  can  be  traced,  with  reasonable  cer- 
tainty, to  wrongdoing  as  a  producing  cause.  The  one  trace- 
able to  the  wrongdoer  is  superseded  by  the  other  cause  or 
condition,  which  takes  the  place  of  it  and  becomes,  in  a  phys- 
ical sense,  the  proximate  antecedent  of  what  follows. 

From  the  foregoing  the  conclusion  is  easily  reached  that 
the  defendant  in  this  case  is  not  liable  for  the  fire  loss  from 
the  facts  found  by  the  jury.  Its  negligence,  even  if  operat- 
ing up  to  about  the  instant  the  fire  entered  the  plaintiffs' 
property,  was  there  superseded  by  the  independent  north- 
west tire.  Whether  it  can  be  said  that  after  the  two  fires 
became  one  the  element  attributable  to  the  defendant  con- 
tinued, though  its  identity  was  lost  in  the  combination  and 
it  was  superseded  by  the  fire  that  swept  down  upon  the 
property  from  the  northwest,  it  cannot  be  said  that  the  re- 
sult which  followed  would  not  have  occurred  but  for  such 
responsible  element.  On  the  contrary  it  stands  as  a  verity 
in  the  case  that  it  would  have  occurred  just  the  same,  regard- 
less of  the  negligent  fire. 

It  is  proper  to  say  that  the  learned  counsel  for  the  plaint- 
iffs tried  the  case  and  asked  its  submission  to  the  jury  with 
a  very  clear  conception  of  the  legal  principles  governing  it, 
in  perfect  accord  with  the  conclusion  which  we  have  reached. 
They  did  not  seek  or  expect  to  recover  upon  any  other 
theory  than  that  the  destruction  of  piaintiflfs'  property  was 
caused  by  the  southwest  fire,  and  that  it  would  not  other- 
wise have  occurred  at  that  time.  One  of  the  counsel  said,  in 
substance,  during  a  colloquy  between  him  and  the  court, 
when  the  questions  for  submission  to  the  jury  were  being 
settled:  We  must  stand  or  fall  on  the  theory  that  the  south- 
west fire  spread  to  plaintifl's'  property  and  destroyed  it,  and 
that  no  fire  came  from  the  northwest  and  reached  the  prop- 
erty ;  that  if  the  whole  loss  can  as  well  be  attributed  to  the 
northwest  fire  as  to  the  southwest  tire,  no  assessment  of 
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damages  can  be  made  against  the  defendant.  The  whole 
difficulty  arose  when,  after  the  verdict  was  rendered,  the  doc- 
trine of  the  liability  of  joint  wrongdoers,  or  of  a  wrongdoer 
when  his  act,  concurring  with  some  other  cause  or  condition 
having  no  responsible  origin,  produces  an  injury  which 
would  not  otherwise  occur,  was  applied  to  the  verdict,  un- 
mindful, apparently,  that  such  verdict  did  not  present  facts 
warranting  such  application,  but  on  the  contrary  presented 
facts  which  brought  the  case  within  a  different  rule  in  the 
law  of  negligence. 

There  is  left  the  claim  for  the  two  horses,  killed  on  the 
day  of  the  fire  by  straying  upon  the  right  of  way  and  being 
run  down  by  one  of  defendant's  engines.  It  is  not  claimed 
that  there  was  any  negligence  of  the  employees  in  charge  of 
the  train  that  killed  the  horses.  The  right  of  recovery  is 
based  solely  upon  the  fact  that  defendant  failed  to  perform 
its  duty  in  respect  to  fencing  the  right  of  way.  The  statute 
on  the  subject  (sec.  1810,  E.  S.  1878)  requires  railroad  cor- 
porations to  fence  their  tracks,  and  provides  that  until  such 
duty  is  performed,  every  such  corporation,  and  every  rail- 
road corporation  owning  any  such  road,  shall  be  liable  for 
all  damage  done  to  cattle,  horses,  or  other  domestic  animals, 
occasioned  in  any  manner^  in  whole  or  in  part^  hy  the  waiit 
of  such  fence.  If  the  horses,  therefore,  entered  upon  the 
right  of  way  because  of  the  failure  of  the  defendant  to  com- 
ply with  the  statute,  then  the  rule  of  absolute  liability  at- 
tached. Qimchenhush  v.  W.  c6  M.  R.  Co.  62  Wis.  411. 
There  is  no  finding  on  the  question  of  whether  the  entry  of 
the  horses  on  the  right  of  way  is  attributable  in  whole  or 
in  part  to  the  failure  to  fence  it.  It  must  be  conceded  that, 
had  there  been  a  fence,  it  would  necessarily  have  been  de- 
stroyed by  the  fire  that  occurred  two  or  three  hours  before 
the  horses  were  killed.  The  evidence  all  points  that  way. 
They  were  turned  out  of  their  stable  and  left  to  run  at  large 
to  preserve  them  from  the  fire  that  destroyed  substantially 
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everything  of  a  combustible  character  on  both  sides  of  the 
railway  track  in  the  vicinity  of  the  place  where  they  entered 
upon  the  right  of  way. 

The  statute  is  in  derogation  of  the  common  law.  It  is  a 
penal  statute.  The  validity  of  it  rests  wholly  upon  the  po- 
lice powers  of  the  government,  and  it  should  be  construed 
with  reasonable  strictness  so  as  not  to  go  beyond  its  plain 
letter  and  spirit.  That  is  a  general  rule  of  construction  ap- 
plicable to  all  statutes  of  its  class.  SlOne  v,  Lannon.^  6  Wis. 
497;  Coleman  v.  Hart,  37  Wis.  180;  State  v.  JIncky  29  Wis. 
202;  Crumbly  v.  Bardon^  70  Wis.  385.  Looking  at  the  lan- 
guage in  the  light  of  such  rule,  it  must  be  held  that  the  cir- 
cumstances of  the  horses  going  upon  the  track  must  have 
some  causal  connection  with  the  failure  to  fence,  not  the 
mere  nonexistence  of  a  fence  at  the  time  of  the  entry,  or 
there  is  no  liability  because  of  the  failure  to  fence.  If  the 
failure  to  fence  did  not  reach  to  such  entry  because  of  the 
intervention  of  some  other  cause  or  condition,  the  statutory- 
rule  of  absolute  liability  does  not  apply.  That  has  been 
held  in  cases  where  horses  were  abandoned  under  such  cir- 
cumstances that  it  was  certain  they  would  go  upon  the  right 
of  way  where  they  would  be  liable  to  be  killed.  Corwin  v. 
iT.  Y.  <&  K  R.  Co.  13  K  T.  42;  Missouri  Pacific  R.  Co.  v. 
Roads,  23  Am.  &  Eng.  E.  Cas.  167;  Welty  v.  I.  &  V.  R.  Co. 
105  Ind.  55.  In  such  circumstances  it  was  held  that  the 
owner  of  the  horses  consented  to  their  destruction;  that  l\is 
conduct  was  not  mere  contributory  negligence,  which  would 
not  be  a  defense  under  the  statute,  but  was  the  sole  prox- 
imate cause. 

That  the  law-makers  intended  that  the  failure  to  fence 
should  be  at  least  a  contributing  cause  to  the  entry  of  do- 
mestic animals  upon  the  railway  right  of  way  in  order  to 
make  the  rule  of  absolute  liability  applicable,  is  quite  clear, 
not  only  from  their  language,  but  from  its  being  followed 
by  a  provision  to  the  effect  that  in  case  of  a  failure  to  main- 
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tain  a  fence  after  once  constructed,  the  liability  for  the  kill- 
ing of  domestic  animals  shall  not  extend  to  losses  accruing 
in  part  from  contributory  negligence  of  the  persons  claiming 
compensation  therefor,  or  losses  accruing  from  defects  in  the 
fence  existing  without  negligence  on  the  part  of  the  railway 
corporation.  Here  there  was  a  superseding  overpowering 
cause  that  intervened  between  the  failure  of  duty  to  fence 
and  the  entry  of  the  horses  upon  the  right  of  way,  which 
took  the  place  of  the  defendant's  negligence,  so  that.it  can- 
not reasonably  be  said  that  such  negligence,  either  in  whole 
or  in  part,  produced  the  loss  complained  of.  In  following 
the  chain  of  causation  from  the  death  of  the  horses  back, 
we  find  it  tied  at  the  antecedent  end  to  the  condition  created 
by  the  fire.  Over  that  we  cannot  pass  to  reach  the  neglect 
to  fence,  which,  under  the  circumstances,  became  a  remote 
cause.  Ounduty  ends  when  we  trace  the  chain  back  to  what 
must  stand  as  the  real  producing  cause.  Causa  proxima  et 
non  remota  spectahtr.  The  rule  clearly  applies  that  if,  be- 
tween an  injury  and  prior  negligence  which  might  have  pro- 
duced it  had  the  effect  reached  that  far,  there  were  a  super- 
seding cause,  though  not  traceable  to  a  responsible  source, 
which,  without  the  operation  of  the  negligence  contributing, 
produced  the  result  complained  of,  the  wrongdoer  is  not 
liable. 

It  follows  necessarily  from  the  preceding,  that  the  trial 
court  erred  in  holding  that  the  defendant  was  liable  for  the 
loss  of  the  two  horses  killed  on  the  day  of  the  fire.  There 
was  no  contest  as  to  the  right  to  recover  $360.94  under  the 
third  and  fourth  causes  of  action.  Judgment  in  plaintiff's 
favor  should  have  been  limited  to  that,  and  costs  taxed  ac- 
cording to  law.  The  judgment  should  have  been  otherwise 
in  favor  of  the  defendant.  There  is  a  statement  in  the  mo- 
tion papers  indicating  that  there  was  an  offer  of  judgment 
in  the  case  made  September  21, 1894-.  We  are  unable  to  find 
anything  in  the  record  indicating  the  nature  of  that  offer,  so 
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as  to  determine  how  it  legally  affects  the  question  of  costs 
in  the  lower  court;  therefore  no  directions  in  regard  to  it 
can  be  made.  The  question  of  costs  will  therefore  be  left 
for  such  court  to  determine  whea  the  case  again  reaches  it. 

A  careful  examination  of  the  printed  case  and  briefs  sat- 
isfies us  that  a  strict  compliance  with  the  rules  calls  for 
much  less  printing  than  they  contain.  The  case  consists  of 
547  pages,  much  of  which  could  have  been  omitted  entirely, 
and  the  balance  have  been  much  condensed.  There  are  four 
briefs,  including  a  reply,  consisting  in  the  aggregate  of  a 
little  less  than  200  pages.  The  rules  require  but  one  brief, 
and  permit,  in  addition,  a  reply.  Where  there  are  several 
counsel  on  the  same  side  and  they  deem  the  interests  of 
their  client  to  require  a  division  of  labor  and  separate  briefs 
to  be  filed,  that  is  permissible;  but  the  fact  remains  that 
only  one  brief  on  a  side  is  called  for  by  the  rules,  though 
disbursements  for  others,  permitted  in  proper  cases,  may  be 
allowed.  The  allowance  ordinarily,  as  a  matter  of  right, 
however,  goes  only  for  one  brief  on  a  side  and  the  permit- 
ted reply,  as  it  is  only  necessary  priiiting  that  is  taxable 
against  ^the  losing  party.  Paine  v.  Trumbull^  33  Wis.  164. 
It  is  considered  that  300  pages  would  have  covered  all  print- 
ing that  was  reasonably  necessary  on  this  appeal,  on  the 
part  of  the  appellant;  therefore  disbursements  in  this  court 
on  that  account  must  be  limited  to  that  amount  of  printing. 

By  the  Court. —  The  judgment  of  the  circuit  ccRirt  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
judgment  in  favor  of  the  plaintiffs  for  $360.94,  and  in  favor 
of  the  defendant  as  to  the  first  and  second  causes  of  action 
in  the  complaint,  costs  in  the  lower  court  to  be  taxed  and 
allowed  according  to  law ;  costs  for  printing  on  this  appeal 
to  be  taxed  as  indicated  in  the  opinion. 
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Daniels,  Appellant,  vs.  The  City  of  Eacine,  Eespondent^ 

March  1  — March  Se,  1898. 

Municipal  corporations:  Notice  of  injury  by  defective  sidewalk:  Consti- 
tutional law. 

The  provision  of  sec.  1839,  R.  S.  1878,  as  amended  by  ch.  2?3,  Laws  of 
1897,  limiting  the  time  for  service  of  notice  of  injuries  caused  by 
defects  in  highways  and  streets  to  "thirty  days  in  the  case  of  any 
county  or  town,  and  fifteen  days  in  the  case  of  any  city  or  vil- 
lage,*' is  not  unconstitutional,  either  because  the  time  prescribed 
is  unreasonably  short,  or  because  a  different  limitation  is  pre- 
scribed in  case  of  counties  and  towns  from  that  prescribed  in  case 
of  cities  and  villages. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eacine 
county :  Frank  M.  Fish,  Circuit  Judge.    Affirmed.  ' 

The  case  is  stated  in  the  opinion. 

For  the  appellant  there  was  a  brief  by  Eiichie  <&  Hecky 
and  oral  argument  by  M,  IF.  Heck.  They  argued  that  ch. 
236,  Laws  of  1897,  limiting  the  time  for  giving  notice  of  in- 
jury to  fifteen  days  in  cities  and  villages,  is  in  violation  of 
sec.  9,  art.  I,  Const.,  in  that  it  makes  the  time  unreasonably 
short.  Hughes  v.  Fond  du  Lac^  73  Wis.  382;  Durlcee  v. 
Janesville,  28  id.  464;  Hincks  v.  Milwaukee,  46  id.  559.  It 
in  effect  bars  of  their  remedy  those  who  have  suflFered  the 
greater  injury  and  been  disabled  from  giving  the  notice 
within  the  time  fixed  by  statute,  and  creates  a  discrimination 
in  favor  of  cities  and  villages  as  against  towns  and  counties. 
It  conflicts  with  the  essential  spirit  of  our  fundamental  laws, 
and  that  is  suflBcient  to  render  it  unconstitutional.  Bull 
V.  Conroe,  13  Wis.  237;  Janesville  v.  Carjpenier^  77  id.  303; 
Durkee  v.  Janesville,  28  id.  464,  467,  469. 

C.  0.  Gittings,  for  the  respondent. 

Cassodat,  0.  J.  This  is  an  action  for  personal  injury  sus- 
tained by  the  plaintiff  by  reason  of  an  alleged  defective  side* 
walk.    The  complaint  alleges,  in  effect,  that  the  sidewalk  on 
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the  south  side  of  Eighth  street  was  built  of  pine  planks  laid 
on  pine  stringers,  and  extended  from  Washington  avenue 
westward  over  200  feet  in  length;  that  August  5, 1897,  and 
for  several  months  immediately  prior  to  that  date,  said  side- 
walk was  and  had  been  out  of  repair  and  in  an  unsafe  con- 
dition for  travel;  that  many  of  the  planks  were  rotten, 
decayed,  loose,  and  broken,  and  many  of  the  stringers  were 
rotten  and  decayed,  and  the  defendant  had  negligently  per- 
mitted the  same  during  all  of  that  time;  that  on  the  day 
named'the  plaintiff,  \vhile  carefully  walking  on  said  sidewalk 
at  a  point  designated,  was,  by  reason  of  such  unsafe  condition 
and  without  fault  on  her  part,  tripped,  and  violently  thrown 
to  the  ground,  and  thereby  sustained  serious  injury,  for  which 
she  claims  $5,000  damages;  that  August  26, 1897,  the  plaint- 
iff'caused  to  be  served  on  the  defendant's  city  cle^k  a  notice 
in  writing  stating  the  time  and  place  where  her  damage  oc- 
curred, and  describing  the  insufficiency  and  want  of  repair 
of  the  sidewalk  which  caused  it,  and  prayed  judgment  ac- 
cordingly. To  such  complaint  the  defendant  demurred  on 
the  ground  that  it  appears  upon  the  face  thereof  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Upon  the  hearing  of  the  cause  the  court  entered 
an  order  sustaining  the  demurrer,  and  thereupon  entered 
judgment  dismissing  the  complaint.  From  that  judgment 
the  plaintiff  brings  this  appeal. 

The  demurrer  was  sustained  on  the  ground  that  the  notice 
required  by  E.  S.  1878,  sec.  1339,  as  amended  by  Laws  of 
1897,  ch.  236,  was  insuflBcient.  By  that  amendment  the  no- 
tice of  ninety  days,  as  originally  required,  was  reduced  to 
'*  thirty  days  in  the  case  of  any  county  or  town,  and  fifteen 
days  in  the  case  of  any  city  or  village."  Prior  to  that  amend- 
ment this  court  had  repeatedly  held,  in  effect,  that  a  com- 
plaint which  failed  to  allege  the  giving  of  the  notice  required 
by  the  statute  was  defective,  and  that  such  defect  could  be 
taken  advantage  of  by  demurrer.  Benware  v.  Pine  Valley^ 
53  Wis.  527;  WentwortK  v.  Summit,  60  Wis.  281;  Flieth  v. 
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Watisau,  93  Wis.  446.  Our  statutes  on  highways  were  bor- 
rowed from  Massachusetts.  Sevei*al  years  ago  they  were 
extended  to  cities.  R.  S.  1878,  sec.  1347;  Hvston  v.  FL  Air 
kinaon^  56  Wis.  354.  At  an  early  day  it  was  held  in  Massa- 
chusetts that  at  common  law  no  action  could  be  sustained 
against  a  town  for  damages  by  reason  of  a  defective  high- 
way. Mower  v.  Leicester^  9  Mass.  247 ;  Ilolman  v.  Townsendy 
13  Met.  297,  300;  Sawyer  v.  Northfield,  7  Cush.  494.  The 
same  rule  was  applied  to  cities.  Barry  v.  Lowell,  8  Allen, 
127.  In  Oliver  v.  Worcester,  102  Mass.  499,  the  court  said: 
"To  render  municipal  corporations  liable  to  private  ac- 
tions for  omission  or  neglect  to  perform  a  corporate  duty 
imposed  by  general  law  on  all  towns  and  cities  alike,  and 
from  the  performance  of  which  they  derive  no  compensation 
or  benefit  in  their  corporate  capacity,  an  express  statute  is 
doubtless  necessary.  Such  is  the  well-settled  rule  in  actions 
against  towns  or  cities  for  defects  in  highways."  In  a  later 
case.  Gray,  C.  J.,  in  a  very  lengthy  and  learned  opinion,  re- 
views the  English  and  American  cases,  and  states  as  his  con- 
clusion: "There  is  no  case  in  which  the  neglect  of  a  duty 
imposed  by  general  law  upon  all  cities  and  towns  alike  has 
been  held  to  sustain  an  action  by  a  person  injured  thereby 
against  a  city  when  it  would  not  against  a  town.  The  only 
decisions  of  the  state  courts  in  which  the  mere  grant  by  the 
legislature  of  a  city  charter  authorizing  and  requiring  the 
city  to  perform  certain  duties  has  been  held  sufficient  to 
render  the  city  liable  to  a  private  action  for  neglect  in  their 
performance  when  a  town  would  not  be  so  liable  are  in  Ne\t' 
York  since  1850,  and  in  Illinois."  Hill  v.  Boston,  122  Mass. 
344,  379.  That  opinion  is  expressly  considered  and  sanc- 
tioned by  Mr.  Dillon  in  his  valuable  work.  2  Dillon,  Mun. 
Corp.  (4th  ed.),  §§  965,  1022.  The  principles  of  that  case 
were  reaflirmed  in  Pettingell  v.  Chelsea,  161  Mass.  368. 
There  certainly  was  no  common-law  liability  for  the  mere 
want  of  repair  in  a  sidewalk  as  alleged  in  the  case  at  bar. 
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2  Dillon,  Mun.  Corp.  §  990.  This  is  in  harmony  with  the 
rulings  of  this  court.  Stilling  v.  Thorp^  54  Wis.  532;  Mc- 
Kihben  v,  Amory^  89  Wis.  609. 

Since  the  only  right  of  action  in  the  case  at  bar  was  given 
by  statute,  there  can  be  no  question  but  that  the  legisla- 
ture had  the  power  to  wholly  take  it  away  by  statute.  Dil- 
lon V,  Under,  36  Wis.  344;  Hood  v.  C,  M,  <&  St.  P.  H.  Co. 
43  Wis.  146;  McLimans  v.  Lancaster,  63  Wis.  600,  601.  The 
power  of  the  legislature  to  take  away  the  right  of  action 
entirely  necessarily  included  the  right  to  annex  such  condi- 
tions upon  the  exercise  of  such  right  as  the  legislature  might 
prescribe.  It  has  been  quite  common  in  city  charters  in 
this  state  to  shorten  the  time  for  giving  such  notice.  This 
court  sustained  a  charter  provision  giving  only  thirty  days' 
notice  in  such  a  case.  McEihhen  v.  Amory,  89  Wis.  607. 
la  a  recent  case  in  Connecticut  a  statute  requiring  onh' 
fifteen  days'  notice  in  such  a  case  was  held  to  be  constitu- 
tional. Crocker  v,  Hartford,  66  Conn.  387.  And  the  same 
was  substantially  held  in  a  recent  case  in  Maine.  Chase  v. 
Surry,  88  Me.  468. 

The  amendment  to  the  statute  in  question  applies  to  all 
cities  and  villages.  The  mere  fact  that  it  requires  double 
the  time  in  the  case  of  any  county  or  town  that  it  does  in 
the  case  of  any  city  or  village  is  no  objection.  The  consti- 
tution does  not  require  uniformity  in  that  respect.  McKib- 
len  V,  Arnory,  supra.  The  case  is  clearly  distinguishable 
from  Durhee  v.  Janesville,  28  Wis.  464;  Hincks  v.  Milwau- 
kee, 46  Wis.  559;  Hughes  v.  Fond  du  Lac,  73  Wis.  380.  It 
is  true,  the  statute  requiring  such  notice  is  broad  enough  to 
include  causes  of  action  against  municipalities  which  existed 
at  common  law,  as  well  as  causes  of  action  created  only  by 
statute.     Hughes  v.  Fond  du  Lac,  supra,  was  such  a  case. 

We  must  hold  that  the  demurrer  was  properly  sustained. 

By  the  Court. —  The  judgment  of  the  circuit  court  is  af- 
firmed. 
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AccKPTANCfE  of  offer.    See  Contracts. 
Accommodation  Paper.    See  Bills  and  Notes.  2L 
AcoouNTiNO.    See  Vendor  and  Purchaser,  1, 2. 

ACTION. 

Cause  of  Action,  See  Agency.  3.  Claims.  Cloud  on  Title.  Com- 
mon Schools,  2.  Counties.  District  Attorney.  Estates  of 
Decedents,  4.  Fraudulent  Conveyances.  Injunctions,  1.  In- 
surance, 1,  2.  7, 15.  Libel,  4.  Master  and  Servant,  1-3,  5-7,  9, 
16.  18-21.  Mortgages,  3,  4,  7.  Municipal  Corporations,  9-14 
Parent  and  Child.  Pleading,  7,  8,  18-15.  Railroads,  4-a 
State  Veterinarian.  Street  Railways,  2,  a  Taxation,  1. 
Tax  Titles*    Towns,  1.  Vendor  and  Purchaser,  1, 4-7.  WATERa 

Conditions  precedent.  See  Estates  op  Decedents,  7.  Sale  op  Chat- 
tels, 6,  7.    Tax  Titles.  3.    Towns,  1. 

By  whom  to  he  brought  —  Who  may  maintain.  See  Counties.  Rail- 
roads, 1.    Sale  op  Chattels,  5.    Towns,  1. 

Against  the  state,  when  maintainable.    See  Claims. 

At  law  or  in  equityf  See  Judgment,  4.  Liens,  7.  Mortgages,  < 
Pleading,  12.    Taxation,  1. 

Election  of  remedies.  See  Bills  and  Notes,  2.  Garnishment.  Mu- 
nicipal Corporations,  7.  Railroads,  a  Voluntary  Assign- 
ment, 5b 

Joinder  of  causes  of  action.    See  Pleading,  14, 
Consolidation,    See  Costs. 
Commencement    See  Service  op  Summons. 
In  what  court  to  be  brought    See  Courts. 

Limitations.  See  Limitation  op  Actions.  Municipal  Corporations,  8. 
Pleading,  11, 16.    Railroads,  1,  2. 

Administrators  and  Executors.  See  Appeal,  20.  Estates  of  De- 
cedents.   Gifts.    Pleading,  14, 15.    Wills. 

Adultery.    See  Criminal  Law,  8. 

Adverse  Possession.    See  Limitation  of  Actions,  2. 

AGENCY. 

See  Estates  of  Decedents,  5.    Insurance,  8.  9.    Sale  of  Chattels,  8, 
Vendor  and  Purchaser,  4* 

1.  In  an  action  against  the  vendors  of  logs  to  recover  a  commission 
for  effecting  the  sale  thereof,  tliere  was  evidence  tending  to  sliow, 
among  other  things,  that  February  20th  the  purchaser  wrote  the 
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plaintiff  inquiring  for  logs;  that  in  February  or  early  in  March 
the  defendants  agreed  to  pay  the  plaintiff  for  finding  a  purchaser 
for  the  logs  whatever  the  same  should  bring  over  and  above  a 
certainprice;  that  March  5th  the  plaintiff  informed  said  purchaser 
that  defendants'  logs  could  be  had  at  the  price  subsequently  paid 
for  them,  and  recommended  their  purchase;  and  that  the  pur- 
chaser thereupon  called  upon  the  defendants  and  made  the  pur- 
chase. There  was  no  evidence  that  the  purchaser  ever  paid,  or 
offered  or  promised  to  pay,  to  the  plaintiff  anything  for  securing 
such  purchase.  Held,  that  a  finding  that  the  plaintiff  was  the 
agent  of  the  defendants,  and  not  of  the  purchaser,  was  sustained 
by  the  evidence.    McKenzie  v.  Lego,  364 

2.  A  provision  in  the  contract  for  the  purchase  of  the  logs  that  the 

plaintiff  should  review  and  mspect  the  scale  made  by  the  defend- 
ants when  the  logs  were  banked,  would  not  affect  his  right  to  re- 
cover commissions  earned  under  the  contract  with  the  defendants, 
his  services  under  the  former  contract  being  independent  of  those 
performed  under  the  latter.  Ibid. 

3.  An  agent  employed  to  procure  a  purchaser  for  logs  at  a  fixed  price, 

without  authority  to  make  or  close  a  con  tract  for  the  sale  thereof, 
becomes  entitled  to  his  commission  when  he  produces  a  responsi- 
ble purchaser  ready  and  willing  to  purchase  them  *at  the  price 
agreed  upon.  IbUL 

4^  The  mere  fact  that  a  person  was  the  lumber  inspector  in  one  dis- 
trict did  not  precluae  him  from  making  a  contract  by  which  he 
was  to  receive  a  commission  for  procuring  a  purchaser  for  logs 
situated  miles  away  in  another  district.  IbicU 

Amendment. 
Of  by-laws,    gee  Insurance.  4. 
Of  pleading.    See  Master  and  Servant,  1. 
Animals:  Killing.    See  Railroads,  5,  7.    State  Yeterina^iam; 

APPEAL  AND  ERROR 

From  what  appeal  may  be  taken:  Orders,    See  Attachment,  2, 

1,  Since  the  passage  of  ch.  212,  Laws  of  1895,  an  order  changing  the 

venue  of  an  action  on  the  ground  of  convenience  of  the  witnesses 
is  not  appealable;  subd.  4,  sec.  3069,  R.  S.,  under  which  such  orders 
were  formerly  held  appealable  having  been  eliminated  by  that  act. 
Remarks  in  Western  Bank  v.  Tollman,  15  Wis.  92,  held  obiter  and 
disapproved.    Evans  v,  Curtiss^  97 

2,  An  order  refusing  to  vacate  a  judgment  on  cognovit  is  an  order 

affecting  a  substantial  right  made  upon  a  summary  application 
atter  judgment,  and  is  therefore  appealable  under  subd.  2,  sec.  1, 
ch.  212,  Laws  of  1895,  even  though  the  judgment  was  for  less  than 
$100  and  for  that  reason  not  appealable.  PurceU  v.  Kleaver^  102 
8.  Under  ch.  212.  Laws  of  1895,  an  order  refusing  to  grant  a  new  trial 
is  not  appealable.     Brown  v,  Edward  P.  All  is  Co,  120 

4.  Under  ch.  212,  Laws  of  1805,  an  order  denying  a  motion  to  dismiss 

an  action  under  sec.  8072a.  S.  &  B.  Ann.  Stats.,  because  the  costs 
were  not  paid  and  the  cause  brought  to  trial  within  one  year  after 
reversal  of  a  judgment  in  plaintiff's  favor,  is  not  appealable.  Ray- 
mond V,  Keseberg,  317 

5.  An  order  dismissing,  on  the  ground  of  a  want  of  jurisdiction,  an 

appeal  from  the  disallowance  by  the  common  council  of  a  claim 
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against  a  city,  effectually  terminated  the  proceeding  and  prevented 
a  judgment  from  which  an  appeal  might  be  taken,  and  hence  is 
appealable  under  subd.  1,  sea  1,  ch.  212,  Laws  of  1895.  Mason  v, 
Ashland,  540 

6.  An  appeal  from  an  order  directing  a  complaint  to  be  made  more 

definite  and  certain  will  be  dismissed  unless  there  was  an  abuse  of 
discretion.     Crowley  v.  Hicks,  566 

Notice:  Parties:  Attorneys,    See  Attorneys,  2. 

7.  On  appeal  by  a  mortgagor  from  an  order  confirming  a  sheriff's  re- 

port of  sale  on  foreclosure,  the  purchaser  is  the  principal  adverse 
party,  and  must  be  served  with  the  notice  of  appeal,  under  sec. 
3049,  R  S.    Rogers  v.  Shove,  271 

Exceptions:  Review:  Questions  available.  See  Attachment,  2.  Crim- 
inal Law,  3,  8,  5.    Logs  and  Lumber,  3. 

8.  A  motion  for  a  new  trial  on  the  general  ground  of  errors  in  the  in- 

structions is  insufficient  to  bring  up  for  review  any  specific  in- 
struction.    Candrian  v.  Miller ^  164 

9.  Findings  of  fact  cannot  be  reviewed  on  appeal  unless  exceptions 

thereto  are  preserved  in  the  bill  of  exceptions.  Schuster  v.  Al- 
brecht,  241 

10.  Same  point     Treloar  v,  Osborne^  461 

11.  Findings  of  fact  by  the  trial  court  cannot  be  reviewed  on  appeal  in 

the  absence  of  a  bill  of  exceptions     Billings  v.  Oneida  Co,         584 

12.  The  objection  that  the  complaint  fails  to  state  a  cause  of  action 

cannot  be  raised  for  the  first  time  on  appeal    Bigelow  v.  Wash- 
bum,  553 
Findings  of  fact,  when  disturbed.    See  Fraudulent  Conveyances. 

13.  Findings  of  the  trial  court  will  not  be  disturbed  on  appeal  unless 

they  are  against  the  clear  preponderance  of  the  evidence.  Ames 
V,  Storer,  372 

14.  The  fact  that  different  minds  might  well  arrive  at  opposite  conclu- 

sions upon  a  consideration  of  the  evidence  is  not  a  ground  for 
disturbing  findings  of  the  trial  court  which  are  well  sustained  by 
competent  evidence.    Conger  v,  Dinginan,  417 

Presumptions.    See  Evidence,  4, 

15.  A  decision  of  the  trial  court  that  the  plaintiff  in  an  action  for  a  per- 

sonal injury  b^  negligence  was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  must  be  affirmed  on  appeal,  unless  it  is  clearly 
erroneous.    Powell  v,  Ashland  L  <Sb  S.  Co,  35 

Affirmance  and  reversal:  Material  and  immaterial  errors.  See  Ap- 
peal, 18.  Attorneys,  1.  Criminal  Law,  1,  5,  6.  Evidence,  4. 
Instructions  to  Jury.  Judgment,  2.  Marriage,  2.  Master 
AND  Servant,  26,  31.    Sale  of  Chattels,  2. 

Briefs,  etc 

16.  In  a  case  where  the  evidence  extends  over  a  hundred  printed  pages, 

a  brief  in  which  no  specific  assignment  of  errors  is  made  and  no 
specific  error  of  fact  is  pointed  out  or  relied  on,  except  the  general 
contention  that  the  judgment  should  have  been  given  in  favor  of 
the  appellant,  is  criticised  for  failure  to  comply  with  Supreme 
Court  Rule  IX.     Conger  v.  Dingman,  417 

17.  The  rules  require  the  printing  of  a  case  by  the  appellant,  and  one 

brief  on  each  side,  on  appeal  to  this  court;  they  also  permit  a 


Digitized  by 


Google 


«56  INDEX.  [98 


reply  on  each  side.  Costs  as  of  right,  for  printing,  are  limited  to 
such  as  is  reasonably  necessary  or  permitted  under  the  rules.  CooAr 
V.  Jf.,  St  P.  <fc  S.  S.  M.  R,  Cd.  624 

Co8t8,    See  Appeal,  4. 17. 

18.  An  appeal  from  a  judgment  of  foreclosure  on  the  sole  ground  that 

it  provides  that  the  amount  due  thereon  shall  bear  interest  at  a  rate 
in  excess  of  the  minimum  legal  rate,  in  violation  of  sea  3164,  R.  S. 
1878,  as  amended  by  ch.  303,  Laws  of  1891,  is  without  merit  where 
the  attention  of  the  trial  court  was  not  called  to  the  obvious  mis- 
take; and  on  reversal  of  the  judgment,  as  required  by  Supreme 
Court  Rule  XXXII,  no  costs  will  be  allowed  except  that  respondent 
will  be  required  to  pay  the  fees  of  the  clerk  of  this  court  WtTid- 
0S8  V.  McKillop,  525 

Failure  to  bring  cause  to  trial  after  reversal:  Bight  to  dismissal    See 
Appeal,  4. 

19.  The  right  of  a  defendant  under  sec.  3072a,  S.  &  R  Ann.  Stats.,  to 

have  the  complaint  dismissed  because  the  costs  were  not  paid  and 
the  cause  brought  to  trial  within  a  year  after  the  reversal  of  a 
judgment  in  plaintiff's  favor,  is  held  to  have  been  waived,  where 
plaintiff  procured  the  record  to  be  remitted  within  two  months, 
and  active  negotiations  for  a  settlement  were  soon  commenced, 
which  were  continued  until  it  was  too  late  to  put  the  cause  upon 
the  calendar  of  any  term  within  the  prescribed  time,  especially 
where  defendant  accepted  the  costs  before  the  new  trial  began 
and  retained  them.    Raymond  v.  Keseberg,  317 

Right  of  district  attorney  to  compensation  for  prosecuting  appeal   See 
District  Attorney. 

Appeal  from  county  court, 

20.  Under  sec.  4031,  R.  S.  1878  (providing  that  "in  all  cases  not  other- 

wise provided  for,  any  executor,  administrator,  trustee,  or  any 
person  aggrieved  by  any  order,  judgment,  decree,  determination, 
or  denial  of  the  county  court  .  .  .  may  appeal  therefrom  to 
the  circuit  court,"  etc.),  the  circuit  court  has  jurisdiction  to  amend 
or  correct  the  records  of  the  county  court  upon  appeal  from  an 
order  of  that  court  denying  a  petition  for  their  correction.  Hem- 
inuKty  V.  Reynolds^  501 

Appeal  from  common  council    See  Appbal,  5.    Municipal  Cobpoba- 

TIONS.  8. 

Appealable  Orders.    See  Appeal^  1-6.     Attachment,  9l 

Application  op  Payments.    See  Limitation  op  Actions,  1.    Sale  op 
Chattels,  8. 

Assessment  and  collection  of  taxes.    See  Taxation.    Tax  TrrLES, 

Assessments.    See  Insurance,  6. 

Assignment. 
Of  claim  for  lien  on  logs.    See  Liens,  10,  IL 
Of  land  contract    See  Mortgages,  1,  2. 
For  benefit  of  creditors.    See  Voluntary  Assignment. 

Assumption  of  mortgage  debt    See  Mortgages,  8,  4 

Assumption  of  risk.    See  Master  and  Sbrtant,  8,  4,  6-6, 17,  21,  22,  25, 
20,  31,  32 


Digitized  by 


Google 


WA]  INDEX.  657 

ATTACHMENT. 
See  Liens,  4 

1.  The  traverse  of  an  affidavit  for  attachment  by  both  the  debtor  and 
his  assignee  for  the  benefit  of  creditors,  is  held  sufficient  Teweles 
V.  LinSf  453 

H,  The  determination  of  the  court  on  the  issue  raised  by  the  traverse 
of  an  affidavit  for  attachment  is  an  order,  and  may  be  reviewed 
on  a  direct  appeal  therefrom  without  any  exception  to  it  having 
been  taken.  Ibid, 

3.  An  attachment  issued  on  the  ground  that  defendant  had  fraudu- 
lently contracted  the  indebtedness  to  plaintifif,  may  be  sustained 
as  to  a  part  of  such  indebtedness  and  dissolved  as  to  the  remain- 
der. Ibid, 

4b  Cross  demands  between  the  parties  cannot  be  established  and  ad- 
justed on  the  trial  of  the  issue  raised  by  the  traverse  of  an  affidavit 
for  attachment  Ibid, 

ATTORNEYS  AT  LAW. 
See  District  Attorney, 

1.  Repeated  statements  that  one  of  plaintiff's  witnesses  had  been  cor- 

rupted by  the  defendant's  agents,  made  by  plaintiff's  counsel  in 
the  presence  of  the  jury  while  endeavoring  to  obtain  permission 
to  treat  such  witness  as  an  adverse  witness  and  to  read  his  depo- 
sition, which  could  not  be  used  under  sec.  4089,  R.  S.,  because  the 
witness  was  present  in  court,  are  Jield  to  have  been  so  preiudicial 
to  defendant  as  to  warrant  reversal  of  a  judgpnent  for  plaintiff. 
Sutton  V,  C,  St,  P.,  M.<S:O.R  Co,  157 

2.  This  court  will  not  take  judicial  notice  of  the  fact  that  a  person 

whose  name  appears  upon  its  roll  of  attorneys  had  removea  from 
the  state  at  the  time  he  signed  a  notice  of  appeal  Ibid. 

Attorneys'  Fees.    See  Costs. 

Auction  Sales  op  Land.    See  Pleading,  14* 

Benefit  Associations.    See  Insurance,  1,  2, 

Bill  op  ExcEPTiONa    See  Appeal,  9-11.    Criminal  Law,  3,  S, 

BILLS  AND  NOTEa 

See  Gifts.    Limitation  op  Actions,  1.    Pleading,  1.    Sale  op  Chat- 
tels, 4,  5. 

1.  In  an  action  by  indorsers  of  a  note  against  a  prior  indorser  (the 
payee),  the  complaint  alleged  that  defendant  was  indebted  to 
plaintiffs;  that  they  had  refused  to  accept  the  note  as  a  payment 
on  such  indebtedness,  but  had  aided  him  in  procuring  a  purchaser 
for  the  note,  and  to  that  end  had  indorsed  it  for  his  sole  accom- 
modation and  benefit;  that  the  entire  consideration  was  paid  by 
the  purchaser  to  him,  and  that  he  paid  the  amount  so  received  to 
plaintiffs,  who  credited  him  therewith  on  his  indebtedness  to 
them;  that  plaintiffs  had  been  compelled  to  pay  the  note;  and 
that,  after  crediting  defendant  with  a  payment  made  by  him  on 
account  of  his  liability  as  prior  indorser  and  with  the  proceeds  of 
mortgage  security,  a  balance  remained  due.  The  answer  substau- 
VOL.98  — 43 
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tially  admitted  the  facts  stated,  but  alleged  that  plaintiffs  re- 
ceived the  note  as  so  much  paid  upon  defendant's  indebtedness 
to  them;  that  he  indorsed  the  note  at  their  reauest  and  for  their 
benefit;  and  that  just  before  the  foreclosure  sale  plaintiffs  agreed 
to  bid  on  tlie  sale  and  protect  and  save  him  harmless  from  any 
liability  on  the  note.  The  answer  further  alleged  that  before  the 
commencement  of  the  action  the  defendant  fully  paid,  satisfied, 
and  discharged  any  and  all  claims  which  the  plaintiffs  might 
have  against  him  by  reason  of  the  transaction;  but  no  counter- 
claim  was  pleaded,  and  there  was  no  evidence  of  any  payment 
except  as  stated.  Held,  that  the  defense  was  contrary  to  the  very 
nature  of  the  transaction,  and  wholly  without  merit  Morgan  i\ 
Hayes,  3l;i 

2,  A  note  given  to  a  bank  for  its  accommodation  was  transferred  for 
value.  Defore  due,  to  one  who  did  not  know  that  it  was  accommo- 
dation paper,  and  was  indorsed  by  -the  bank  and  its  presidents 
Prior  to  its  maturity  the  indorsee  sent  the  note  to  the  bank  for 
collection,  but  received  no  returns.  Afterwards,  acting  upon  tho 
belief,  induced  in  part  by  the  conduct  of  the  maker,  that  the  not© 
had  been  paid,  he  brought  an  action  against  the  bank  and  its  pres- 
ident for  money  had  and  received,  and  obtained  a  verdict  Before 
the  entry  of  judgment  he  learned  that  the  note  had  not  been  paid, 
but  the  judgment  was  nevertheless  entered  and  execution  issued 
and  levied,  partially  satisfying  the  judgment  Held,  that  there 
had  been  no  election  of  a  remedy  which  would  preclude  an  action 
by  the  indorsee  against  the  maker  on  the  note.  Bank  of  Lodi  iv 
Washburn  E,  L.  <fc  P.  Co.  547 

Bona  Fide  Purchaser.    See  Liens,  0.    RECORDiNa  Acra 
Bonds. 

Of  assignee.    See  Voluntary  Assignment,  2,  3,  5,  & 

Of  executor.    See  Estates  op  Decedents.  7. 

Of  school  treasurer.    See  Common  Schools,  2. 

To  relieve  from  injunction.    See  Contempt,  1.  . 

Of  municipality.    See  Municipal  Corporations,  S. 

BOUNDARIEa 
See  Plats  op  Land,  1. 

1.  The  question  being  as  to  the  original  location  of  a  stake  markinp^ 

the  corner  of  a  lot,  proof  that  the  measurements  from  the  nearest 
known  original  stakes  on  the  same  line,  or  points  established  as 
correct  according  to  the  original  survey,  reached  a  location  for  the 
disputed  corner  consistent  with  that  claimed  by  one  of  the  par- 
ties, is  admissible  in  corroboration  of  her  evidence  respecting  tho 
former  location  of  the  stake.    Lewis  v,  Prien,  67 

2.  The  proper  method  of  procedure  in  locating  a  lost  exterior  corner 

of  an  inside  lot  in  a  block  is  to  start  at  the  nearest  known  i>oint  on 
one  side  of  the  lost  corner  on  the  line  on  which  it  was  originally 
established,  measure  to  the  nearest  known  corner  on  the  other  side 
on  the  same  line,  and.  if  tlie  length  of  the  line  is  in  excess  of  that 
called  for  by  the  original  survey,  divide  it  between  the  tracts  con- 
necting such  two  known  points,  in  proportion  to  the  length  of  the 
boundaries  of  such  tracts  on  such  line,  as  given  in  the  survey.  Ta 
establ^h  sucii  lost  corner  by  measuring  from  a  corresponding  lot 
corner  on  the  other  side  oV  the  block,  parallel  with  the  opposite 
side  of  the  lot.  to  the  intersection  with  the  boundary  of  the  block 
in  which  the  lost  corner  is  located,  is  erroneous.  Ibid, 
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Briefs.    See  Appeal,  16, 17. 

Brokers.    See  Agency. 

Building  Contracts.    See  Estates  op  Decedents,  1,  2.    LiENa 

BuiLDiNO  AND  LoAN  ASSOCIATIONS.    See  Corporations. 

Burden  op  Proof.    See  Marriage,  1.    Negligence,  3, 

By-Laws.    See  Insurance,  8,  4. 

CASES  DISTINGUISHED,  Etc 

1.  Atkinson  v.  Ooodrich  Transp,  Co,  60  Wis.  141.    See  No.  10. 

2.  Ballin  v.  Merchants*  ExcK  Bank,  89  Wis.  278  (as  to  cross  complaint). 

Suggestion  disapproved.    Kollock  v,  Scribner,  .  US 

3.  Beers  v,  Kuehn,  84  Wis.  33  (as  to  recovery  quantum  meruiQ,  distin- 

guished.   Pearson  v,  Switzer^  399 

4.  Caldtcellv.  Lawrence,  10  Wis.  331:  Tewksbtiry  v.  Bronson,  48  id.  581 

(as  to  assignment  of  claim  for  lien),  distinguished.    Bernhardt  v. 
Rice,  578, 583 

5.  Diirkee  v.  Janesville,  28  Wis.  464;  Hincks  v,  Milwaukee,  46  id.  559: 

Hughes  v.  Fond  du  Lac,  73  id.  380  (as  to  constitutional  law),  distin- 
guished.   Daniels  v.  Racine,  652 

6.  Earlesv.  Wells,  94  Wis.  285  (as  to  municipal  indebtedness),  distin- 

guished.   Burnham  v.  Milwaukee,  IS'd 

7.  Erdman  v.  Illinois  Steel  Co,  95  Wis.  6  (as  to  assumption  of  risk),  dis- 

tinguislied.     Curran  v.  A,  H,  Stange  Co.  606 

8.  Frederick  v.  Douglas  Co.  96  Wis,  411  (as  to  compelling  return,  of 

money),  distinguished.     Quaw  v.  Paff,  593 

9.  Olover  v.  Hyncs  L  Co.  94  Wis.  457  (as  to  liens),  distinguished.    De 

Morris. V.  Wilbur  L  Co.  47^ 

10.  Haley  v.  Jump  River  L  Co.  81  Wia  412:  Atkinson  v.  Goodrich  Transp. 

Co.  60  id.  141  (as  to  liability  for  loss  from  concurring  causes),  dis- 
tinguished).   Cook  V.  M.,  St.  P.  &  S.  S.  M.  R.  Co,  638 

11.  Hincks  v.  Milwaukee,  46  Wi.s.  559.    See  Na  5t 
la  Hughes  v.  Fond  du  Lac,  73  Wis.  380.    See  Na  5. 

13.  Laird  v.  Boyle,  2  Wis.  431  (as  to  covenant  to  renew),  overruled. 

Kollock  V.  Scribner,  107 

14.  Maxivell  v.  Kennedy,  50  Wis.  645  (as  to  mitigation  of  damages),  lim- 

ited.    Candrian  v.  Miller,  173 

15.  Milwaukee  v.  Milwaukee  Co.  95  Wis.  424.    See  No.  19. 

16.  MorHson  v.  Wis,  O.  F.  M.  L  Ins.  Co.  59  Wis.  162  (as  to  change  in  by- 

law), distinguislied.    Hughes  v.  Wis.  O.  F.  M.  L  Ins.  Co.      292,  298 

17.  Orton  v.  Noonan,  27  Wis.  272  (as  to  lease),  explained  and  followed. 

Kollock  V.  Scribner,  110 

18.  Palmeter  v.  Carey,  63  Wis.  426  (as  to  liability  of  one  assuming  mort- 

gage debt),  distinguished  and  limited.   Stiles  v.  Thompson,    329,332 

19.  Perrigo  v.  Milwaukee,  92  Wis.  236;  Milwaukee  v.  Milwaukee  Co.  95 

id.  424  (as  to  construction  of  contracts),  followed.    Burnham  v. 
Milivaukee,  '  130-132 

20.  Pooler  v.  State,  97  Wis.  627  (as  to  evidence),  distinguished.     Orim- 

shaw  V.  State,  .  617 

21.  Stetler  v.  C.  A  N.  W.  R  Co.  46  Wis.  497  (as  to  liability  for  injury 

from  concurring  causes),  distinguished.     Cook  v.  M/St,  P,  <&  S.  S, 
M.  R,  Co,  641 
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22.  Teicksbury  v,  Bronson,  48  Wis.  581.    See  Na  4. 

23.  Thayer  v.  Humphrey,  91  Wis.  276  (as  to  marshaling  assets),  followed. 

Rollins  V.  Humphrey,  66,  73 

24  Western  Bank  v.  Tallman^  15  "Wis.  93  (as  to  appealable  order).    Re- 
marks held  obiter  and  disapproved    Evans  v,  Curtiss,  97, 98 
€ause  op  AcnoN.    See  Libel,  4.    Pljsading,  15. 
Change  op  Venue.    See  Appeal,  1. 

<)HARGINO  THE  JUBY.     See  INSTEUCTIONS  TO  JURY. 

CHATTEL  MORTGAGEa 

The  evidence  in  this  case  is  held  to  show  that  the  mortgagee  of  a 
stock  of  merchandise  permitted  the  mortgagor  to  remain  in  posses- 
sion of  the  mortp:agea  property  under  an  implied  or  tacit  agree- 
ment that  the  latter  might  use.  sell,  and  dispose  of  the  mortgaged 
property  and  apply  the  proceeds  to  his  own  use  as  if  the  mortgage 
had  not  be^n  executed;  that  the  situation  of  the  parties  and  prop- 
erty was  such  that  the  mortgagee  must  have  known  the  mort- 
gagor to  be  dealing  with  the  property  in  that  manner;  and  that 
the  mortgagee  made  no  objection.  The  mortgage  was  therefore 
fraudulent  and  void  as  to  attacking  creditora  Bank  ofKavkauna 
V.  Joannes,  821 

Circuit  Court.    See  Appeal,  20. 
Cities.    See  Municipal  Corporations. 
<:Ilaim  of  title.    See  Cloud  on  Title, 

CLAIMa 

Against  the  state. 
1.  Sec.  8200.  R  a  1878  (providing  that  "it  shall  be  competent  for  any 
person  deeming  himself  aggrieved  by  the  refusal  of  the  legisla- 
ture to  allow  any  just  claim  against  the  state,  to  commence  an 
action  against  the  state,  by  filing  a  complaint"  with  the  clerk  of 
the  supreme  court,  eta),  relates  only  to  claims  which,  if  allowed, 
render  the  state  a  debtor  to  the  claimant,  and  does  not  include  a 
demand  based  upon  unlawful  and  tortious  acts  of  officers  and 
agents  of  the  state.    Houston  v,  StatSf  481 

-2.  The  legislature  never  having  authorized  an  action  against  the  state 
for  unlawful  and  tortious  act^  of  its  officers  or  agents^  no  such  ac- 
tion can  be  maintained.  Ibid, 

Against  cities.    See  Municipal  Corporations,  6-^ 

Against  partnership.    See  Voluntary  Assignment,  4 

For  liens.    See  Liens,  1,  2,  8,  10,  11. 

Of  title.    See  Cloud  on  Title, 

CLOUD  ON  TITLR 

1.  In  an  action  to  remove  a  cloud  from,  or  to  quiet,  title  to  real  estate 
under  the  laws  of  this  state,  the  provision  of  sec.  8186,  R  a  1878, 
to  the  effect  that  it  shall  be  sufficient  as  to  the  hostile  title  or  in- 
terest to  aver  in  ihe  complaint  that  the  defendant  makes  some 
daim  to  the  property  is  satisfied  by  alleging  facts  from  which 
the  hostile  claim  of  title  or  interest  is  raised  as  a  necessary  or  rea- 
sonable inference.     Broderick  v,  Cai^,  419  . 
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2l  Allegations  to  the  effect  that  the  property  was  levied  upon  and  sold 
on  an  execution  issued  on  a  judgment  against  a  stranger  to  the 
title;  that  certificates  of  sale  in  due  form  of  law  were  issued;  de- 
livered, and  filed,  pursuant  to  such  sale,  according  to  the  statutes^ 
in  such  cases;  and  that  such  certificates  are  still  outstanding  andv* 
of  record,  sufficiently  show  the  hostile  claim  of  title,  and  satisfy 
the  requirement  of  the  statute.  IbicL 

Co-employees.    See  Master  and  Servant,  15, 18,  20. 

Collateral  Attack.  See  Estates  of  Decedents,  6,  7.  Judgment, 
a    Justices'  Courts,  2. 

Collusion.    See  Towns,  1,  5. 

COMITY. 

A  foreign  corporation  cannot  be  allowed,  on  the  ground  of  inter- 
state comity,  to  maintain  in  the  courts  of  this  state  actions  or  pro- 
ceedings denied  to  residents  of  the  state  or  other  suitors  in  it» 
courts.    State  ex  rel.  Fowler  v.  Circuit  Court,  143 

Commissions  of  broker.    See  Agency, 

COMMON  SCHOOLS. 

1.  A  special  meeting  of  a  school  district  board  attended  only  by  two 

of  the  members,  who  had  called  the  meeting  by  serving  on  the 
third  member  a  notice  whicli  failed  to  state  the  place  where  it  was 
to  be  held,  was  not  a  legal  meeting.    School  District  v.  Baier^     2*1 

2.  A  contract  with  a  teacher  attempted  to  be  authorized  at  such  meet- 

ing is  void,  especially  with  one  not  holding  a  certificate  authoriz- 
ing her  to  teach:  and  if  the  treasurer  pays  the  salary  of  such 
teacher  without  the  proper  order  of  the  clerk  therefor,  he  and  his 
surety  are  liable  on  his  bond.  Ibid, 

Condemnation  of  Land.    See  Railroads,  1-8. 

Conditions  precedent.  See  Estates  op  Decedents,  7.  Evidence,  1, 
Sale  of  Chattels,  6,  7.    Tax  Titles,  3.    Towns,  1. 

CoNFEssiONa    See  Criminal  Law,  5,  6. 

Conflict  of  evidence.  See  Court  and  Jury,  2.  Railroads,  10.  Street 
Railways,  1. 

Consideration.    See  Sale  op  Chattels,  6,  7. 

Constitutional  Law.  See  Corporations,  1(5),  a  Municipal  Cor- 
porations, 3,  5,  la 

Contagious  Diseases.    See  State  Veterinarian. 

CONTEMPT. 
See  Injunctions,  3. 

1.  In  contempt  proceedings  to  punish  a  defendant  in  an  action  to  fore- 
close a  land  contract  for  violation  of  an  order  forbidding  the  re- 
moval of  logs  from  the  land,  the  evidence  is  held  to  show  that  sucK 
defendant  was  the  active  moving  party  in  violating  the  order,  not- 
withstanding his  statement  that  a  corporation  of  which  he  waa 
president,  formed  about  the  time  the  logs  were  removed,  com- 
mitted the  act  without  his  knowledge  or  consent.  Hessey  v^ 
Gund,  531 
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'2.  The  mere  fact  that  a  defendant  signed  and  mailed  to  his  attorney 
the  bond  required  by  an  in  junctional  order  as  a  condition  of  relief 
therefrom,  aoes  not  relieve  him  from  the  charpje  of  contempt  in 
violating  the  order,  where  the  bond  never  cauje  to  the  knowledge 
or  possession  of  the  plaintiflF,  or  his  attorney,  or  the  clerk  of  the 
pourt.  JbicL 

CONTRACXa 

See  Agency.  Common  Schoous,  2.  Estates  of  Decedents,  1.  2,  5. 
Evidence,  1.  Insurance,  4-lG.  Liens,  2.  Logs  and  Lumber. 
Married  Women.  Master  and  Servant,  1,  2.  Municipal  Cor- 
porations. 4.  Parent  and  Child.  Pleading,  S.  Towns,  2-4. 
Vendor  and  Purchaser. 
By  a  proposition  in  writing,  made  September  18,  plaintiff  offered  to 
sell  to  defendant  a  quantity  of  lumber  of  specified  dimensions  "  at 
$10  per  thousand,  straight  measure,  as  now  piled  on  their  mill  dock, 
or  $12  per  thousand  "  delivered  at  T,  lake  freights  to  be  paid  cash 
on  delivery.  The  defendant  was  to  accept  by  wire  within  two 
days.  It  was  to  be  optional  with  defendant  whether  to  give  ninety 
days'  paper  or  pay  cash  when  the  lumber  was  delivered.  The  de- 
fendant on  the  same  day  indorsed  thereon  the  following:  **I  accept 
the  above  price  as  quoted  on  [plaintiff's]  dock;  will  wire  acceptance 
on  balance  contract  20th."  On  September  21  defendant  wired 
plaintiff  to  "  call  off  the  trade  made  on  the  18th."  Held,  that  there 
was  no  completed  contract,  the  reservation  in  the  acceptance  hav- 
ing been  intended  to  afford  opportunity  for  necessary  examina- 
tion or  inspection  of  the  character  and  quality  of  the  lumber.  ' 
Marshall.  J.,  dissents,  being  of  the  opinion  that  such  acceptance 
merely  reserved  to  the  defendant  the  right  to  say  within  two  days 
whether  he  would  pay  $2  per  thousand  extra  for  delivery  at  T. 
Shores  Lumber  Co.  v.  Patterson,  584 

Contributory  Negligence.  See  Appeal,  15.  Master  and  Servant, 
3.  4,  6-9,  U-V3,  17.  25,  26,  31,  3a  MUNICIPAL  CORPORATIONS,  9,  11. 
Negligence. 

Conveyances.  See  Fraudulent  Conveyances,  1.  Homesteads,  2. 
Limitations  op  Actions,  2.  Mortgages.  Plats  of  Land,  1. 
Powers.    Recording  Acts.    Vendor  and  Purchaser. 

CORPORATIONS. 

By-laws:  Adoption  and  amendment.    See  Insurance,  3,  4. 

Formation  of  corporation  by  partners:  Transfer  of  property:  Fraud, 

See  Partnership. 
Receivers:  Enforcing  lien  of  execution.    See  Receivers. 

Foreign  corporations:  Use  of  name:  Right  to  license.  See  Insurance, 
1,2. 

Same:  Actions  by  and  against.    See  Comity.    Injunctions,  1,  2. 

Same:  Deposit  of  securities:  Insolvency. 
1.  The  directors  of  a  foreign  huilding  and  loan  association  constituted 
the  state  treasurer  a  depository  "for  the  purpose  of  temporary 
convenience  in  complying  with  the  laws  of  Wisconsin  in  regarcl 
to  the  deposit  of  securities."  and  resolved  to  "comply  with  the 
Wisconsin  law  as  soon  as  possible."  Shortly  thereafter  officers  of 
the  association  deposited  with  said  treasurer  over  $100,000  of  its 
securities,  and  the  association  received  a  license  to  do  business  in 
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this  state.  Sees.  2014a,  20146,  S.  &  B.  Ann.  Stats.,  under  which  the 
deposit  was  made,  provided  that  said  treasurer  should  hold  the 
securities  so  deposited  in  trust  until  all  shares  held  bj"  residents 
of  this  state  had  been  fully  redeemed,  and  until  the  contracts  and 
obligations  of  the  association  to  persons  and  members  residing  in 
this  state  had  been  fully  performed  and  discharged.  When  the 
first  deposit  was  made  the  articles  of  incorporation  of  the  associa- 
tion authorized  the  directors  to  dispose  of  its  mortgages  as  pro- 
vided by  the  by-laws,  but  no  by-law  on  that  subject  had  been 
passed.  Within  a  few  months  the  articles  were  amended  so  as  to 
prohibit  the  association  from  disposing  of  its  mortgages.  Said 
articles  also  provided  that  the  directors  might  enter  into  such 
contracts  and  agreements  and  appoint  such  agents  as  they  may 
deem  for  the  best  interest  of  its  affairs.  The  statutes  of  its  dom- 
icile authorized  such  associations  to  deposit  their  securities  in 
other  states  for  the  purpose  of  obtaining  permission  to  enter  and 
do  business  therein,  and  contained  provisions  regulating  such  trans- 
fers, apparently  designed  to  facilitate  the  convenient  using  and  trac- 
ing of  the  securities  deposited  for  that  purpose.  The  deposits  were 
changed  or  renewed  from  time  to  time  as  occasion  recjuired,  and 
a  new  license  granted  from  year  to  year.  The  association  became 
insolvent,  and  a  receiver  was  appointed  for  it  in  the  state  of  its 
domicile.  Thereafter  plaintiff,  a  resident  shareholder,  procured 
the  appointment  of  a  receiver  in  this  state  for  the  purpose  of  se- 
questrating the  securities  deposited  with  the  state  treasurer  and 
distributing  the  proceeds  among  resident  shareholders.  To  this 
action  the  flrs^mentioned  receiver  was  made  a  party,  and  he  ap- 
peared and  claimed  the  securities.    Held: 

(1)  That  the  securities  would  be  presumed  to  have  been  depos- 
ited in  a  bona  fide  attempt  on  the  part  of  the  association  to  com- 
ply with  the  laws  of  this  state. 

(2)  That  the  failure  of  the  association  to  comply  with  the  statu- 
tory provisions  of  the  state  of  its  domicile  in  making  such  deposit 
did  not  render  the  transfer  void,  compliance  with  such  provisions 
having  been  intended  as  a  matter  of  local  administration  merely^ 
and  not  as  a  condition  precedent  to  the  right  to  make  it 

(3)  That  such  deposit  was  withm  the  lawful  power  of  the  asso- 
ciation as  represented  by  its  directors,  and  the  action  of  the  di- 
rectors in  making  it  was  binding  upon  the  association  and  all  its 
:members,  to  the  extent  and  according  to  the  terms  of  the  statute 
under  which  it  was  made. 

(4)  That  the  receiver  appointed  in  this  state  was  entitled  to  re- 
tain and  sell  or  collect  the  securities,  and  apply  the  proceeds  to 
the  redemption  in  full  of  all  shares  held  by  residents  of  this  state 
and  to  the  performance  and  discharge  of  all  the  association's  con- 
tracts and  obligations  to  members  and  persons  residing  herein, 
the  residue  if  any  to  be  turned  over  to  the  foreign  receiver. 

(5)  That  the  corporation  and  its  stockholders  had  waived  the 
right  to  question  the  validity  of  the  trust,  or  the  constitutionality 
of  sees.  2014a,  20145,  S.  &  B.  Ann.  Stats.,  on  the  ground  that  they 
impaired  the  obligation  of  contracts,  even  thou^^h  in  case  of  iii- 
sol  vt^ncy  a  preference  was  thereby  secured  to  resident  shareholders. 
Letcis  V.  American  Savings  &  Loan  Asso,  203 

The  legislature  has  power  to  pass  laws  for  the  protection  of  its  citi- 
zens against  irresponsible  foreign  corporations  by  requiring  them, 
as  a  condition  precedent  to  transacting  business  in  this  state,  to 
deposit  securities  in  trust  for  the  redemption  of  their  obligations 
to  persons  residing  herein,  Jbid. 
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COSTS. 

See  Appeal,  17-19. 

Where  separate  judgments  are  rendered  against  insurance  com- 
panies joined  as  defendants,  whether  originally  so  joined  or  there- 
after by  a  consolidation  of  actions  separately  brought,  the  attor- 
ney's fees  recoverable  againsit  each  such  defendant  are  limited  to 
$20  under  ch.  285.  Laws  of  189a  St.  Clara  Female  Academy  v.  N, 
W.  Nat  Ins,  Co.  25T 

Cotenancy.    See  Limitation  op  Actions,  3. 

Counterclaim.    See  Pleading,  7.    Vendor  and  Purchaser,  H 

COUNTIEa 

See  District  Attorney. 

A  county  treasurer  made  a  claim  against  his  county  for  about  $500 
for  extra  services  which  were  in  fact  within  the  line  of  his  official 
duty,  and  the  claim  was  allowed  by  the  county  board,  and  the 
money  withdrawn  by  him  from  the  county  funda  After  demand 
of,  and  refusal  by,  the  county  board,  to  compel  a  return  of  the 
monej'.  this  action  was  brought  by  plaintiff  in  his  own  behalf,  and 
that  of  other  taxpayers,  to  charge  such  treasurer  as  a  trustee 
of  such  money,  and  to  compel  him  to  account  for  the  same  and 
pay  it  into  the  county  treasury.  Held,  on  a  demurrer  to  the  com- 
plaint setting  up  the  facts: 

(1)  A  salaried  county  officer,  for  the  performance  of  the  duties 
of  his  official  position  and  service  which  he  performs  voluntarily 
as  such  officer  by  request  of  the  governing  body  of  the  corpora- 
tion, is  entitled  to  his  salary  only. 

(2)  An  officer  who  obtains  public  money  from  the  treasury  by 
forms  of  law,  ostensibly  for  extra  services,  but  to  which  he  has 
no  right  in  fact,  does  not  thereby  obtain  title  to  such  money,  and 
on  a  failure  of  the  proper  officers  to  n^r.pond  favorably  to  a  de- 
mand by  a  taxpayer  to  compel  a  return  of  such  money,  such 
taxpayer  may,  acting  in  his  own  behalf  and  in  behalf  of  other 
taxpayers,  maintain  an  action  to  charge  such  officer  as  a  trustee 
of  such  money,  and  to  compel  him  to  account  for  the  same  and 
pay  it  over  to  the  rightful  owner.     Quaw  v,  Paff,  686- 

COUNTY  COURTa 

See  Appeal,  20.    Estates  op  Decedents,  8.  6,  7.    Trusts  and  Trust- 
ees, 1.    Wills,  3-5. 

Under  sea  2471,  R  S.  1878  (providing  that  the  county  judge  may- 
adjourn  any  term  of  the  court  to  his  office,  or  to  some  other  place,, 
when  the  court  cannot  bo  conveniently  held  at  the  court  house  on 
account  of  the  sitting  of  the  circuit  court,  **  or  for  any  other  cause  **), 
the  county  judge  of  Dodge  county  had  ample  discretionary  power 
to  hold  court  at  his  office  in  a  city  other  than  the  county  seat  for 
tlie  purpose  of  hearing  an  order  to  show  cause  in  a  proceeding  to- 
execute  a  trust,  made  returnable  at  a  special  term  of  court  to  be 
held  at  that  place.     Cody  v,  Cody,  445- 

County  Officers.    See  Counties.    District  Attorney. 
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COURT  AND  JURY. 

See  Appeal,  15.    Instructions  to  Jury.    Insurance,  16.    Libel,  2. 
.    Logs  and  Lumber,  1.    Master  and  Servant.  11-13. 16,  25.  30-32. 
Municipal  Corporations,  9, 11, 12.   Negligence.  Railroads,  10. 
Street  Railways,  1,  2. 

1.  A  court  18  not  warranted  in  directing  a  verdict  unless  all  the  evi- 

dence produced,  giving  it  the  most  favorable  inference  it  will  rea- 
sonably bear,  and  admitting  that  it  establishes  all  that  it  tends  to 
establish,  would  not  sustain  a  verdict  for  the  other  party.  The 
fact  that  the  evidence  preponderates  one  way  so  strongly  that  it 
would  become  the  duty  of  the  court  to  set  aside  a  verdict  to  the 
contrary,  does  not  warrant  the  court  in  taking  the  case  from  the 
jury.    Letcis  v.  Prien,  87 

2.  Where  all  reasonable  probabilities  from  facts  unquestionably  estab- 

lished by  the  evidence  are  on  one  side  of  a  controversy,  the  testi- 
mony of  an  interested  party  to  the  contrary  does  not  create  a 
conflict  of  evidence  recjuiring  such  controversy  to  be  submitted  to 
and  determined  by  a  jury  or,  if  submitted,  support  their  determi- 
nation, if  contrary  to  all  such  reasonable  probabilities.  Flaherty 
V,  Harrison,  559 

COURTS. 

See  Appeal,  20.     Comity.    County  Courts.    Insurance,  2.  Jurisdic- 
tion. Trusts  and  Trustees,  1. 

A  mere  public  nuisance,  even  though  an  aggravated  one,  does  not 
affect  the  sovereignty,  franchises,  or  prerogatives  of  the  state,  or 
the  liberties  of  its  people,  so  as  to  warrant  the  supreme  court  in 
entertaining  an  original  action  for  an  injunction.    In  reHartung, 

140 
Covenant  to  renew.    See  Landlord  and  Tenant,  2-4 

Creditors'  Remedies.  See  Attachment.  Cpattel  Mortgages. 
Fraudulent  Conveyances.  Garnishment.  Injunctions.  Liens. 
Municipal  Corporations,  6-8.  Partnership.  Receivers.  Vol- 
untary Assignment,  4-8. 

CRIMINAL  LAW  AND  PRACTICE. 

See  Marriage,  2, 

1*  In  a  criminal  case,  error  in  ordering  the  drawing  of  additional  names 
from  the  supervisors*  lists  under  ch.  126,  Laws  of  1895,  when  the 
regular  panel  was  full,  is  held  to  have  been  cured,  where,  be- 
fore the  jury  was  completed,  the  court  sustained  the  defendant's 
objection  to  the  special  jurymen  so  drawn,  and  discharged  them, 
and  directed  the  sheriff  to  summon  additional  jurymen  from  the 
body  of  the  county  as  provided  by  sec.  2538,  R  S.  18f8.  from  whom, 
in  addition  to  the  regular  panel,  the  jury  was  finally  completed. 
French  v.  States  341 

2.  No  question  as  to  the  regularity  of  the  jury  in  a  criminal  case  is 
available  on  writ  of  error,  where  no  objection  of  any  kind  was 
made  to  it  in  the  trial  court.  Ibid, 

8.  The  action  of  the  trial  court  in  a  criminal  case  in  p^ermitting  the 
testimony  of  a  witness  on  a  former  trial  to  be  read  in  evidenc*,  in 
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pursuance  of  an  oral  stipulation  between  the  attorneys  but  against 
the  objection  of  the  defendant  himself,  cannot  be  reviewed  on 
writ  of  error,  unless  such  testimony  is  preserved  in  the  bill  of  ex- 
ceptions. IbicL 

4.  A  warrant,  issued  under  the  seal  of  a  court  having  power  to  issue 

it,  signed  by  the  clerk,  and  tested  in  the  name  of  the  judge  thereof, 
will  be  presumed  to  have  been  issued  by  the  court  or  under  its  di- 
rection.    Orimshaw  t\  State,  612 

5.  The  reception  in  evidence,  as  against  the  plaintiff  in  error,  of  a 

statement  or  confession  made  in  his  absence  by  a  codefendant 
when  the  latter  was  arrested  and  brought  before  the  examining 
magistrate,  cannot  be  held  a  prejudicial  error,  where  the  bill  of 
exceptions,  which  is  certified  to  contain  all  the  evidence,  does  not 
contain  such  statement  J6td. 

^.  Where  the  statement  or  confession  of  a  defendant,  made  before  the 
examining  magistrate,  had  been  taken  down  in  shorthand  and 
afterwards  transcribed  by  the  reporter,  the  admission  of  such 
transcript  in  evidence  at  his  trial  was  not  erroneous  because  a 
trifling  and  immaterial  erasure  or  change  had  been  made  therein, 
especially  where  such  statement  was  fuUy  corroborated  by  the 
testimony  of  the  defendant  at  the  trial.  ItncL 

7.  In  a  prosecution  for  rape  committed  upon  a  girl  who,  although 

but  fifteen  years  of  age,  weighed  125  pounds  and  was  well  de- 
veloped and  accustomed  to  all  kinds  of  work,  by  a  man  whose 
acquaintance  she  had  made  that  night  at  a  country  dance  and 
who  was  accompanying  her  to  the  place  where  she  worked,  the 
circumstances  established  by  the  evidence,  taking  the  testimony 
of  the  girl  as  true,  are  held  so  inconsistent  with  that  resistance  to 
the  best  of  her  ability  and  accomplishment  of  the  outrage  against 
her  will,  necessary  to  make  out  the  crime,  that  the  jury  were  not 
warranted  in  saying  that  guilt  was  established  beyond  a  reason- 
able doubt    Bohlinann  v.  State^  617 

8.  A  wife  is  not  a  competent  witness  against  her  husband  in  a  prose- 

cution for  adultery.    Crawford  v.  State,  629 

Cross-Bill.    See  Pleading,  3,  4. 
Custom,    See  Officers. 

DAMAGEa 
See  Libel.    Sale  of  Chattels,  4 

An  instruction,  in  an  action  for  ppraonal  injuries,  that  if  the  jury 
"are  satisfied  from  the  evidence  that  the  injury  that  the  plaintiff 
suffered  is  permanent  in  its  nature,  and  will  continue  to  affect  his 
health  and  physical  condition  in  the  future,  .  .  .  you  should 
allow  him,  in  addition,  such  sum  as  will  reasonably  compensate 
him  for  such  pain  and  suffering  and  impairment  of  ability  to  earn 
a  livelihood  as  he  must  suffer  in  the  future,"  does  not  violate  the 
rule  that  permanent  disability  must  be  found  to  be  reasonably 
certain  before  such  damages  can  be  allowed.  Kenyan  v,  Man- 
dovif  60 

Debtor  and  Creditor.  See  Attachment.  Chattel  Mortgages. 
Fraudulent  Conveyances.  Garnishment.  Injunctions.  Liens. 
Municipal  Corporations,  6-8.  Partnership.  Receivers.  Vol- 
untary Assignment. 

Deceit     See  Sale  op  Chattels,  1-5, 
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Dedication.    See  Plats  op  Land. 

Deeds.  See  Fraudulent  Conveyances,  1.  Limitation  of  Actions,  2. 
Mortgages,  3-8.  New  Triai^  1.  Plats  op  Land,  1.  Powers. 
Recording  Acts.    Tax  Titles. 

Deflnitions.    See  Words  and  Phrases. 

Delivery  of  contract.    See  Evidence,  1.    Insurance,  7. 

Demand.    See  Estates  op  Decedents,  7.    Towns,  1. 

Deposit  of  securities  by  foreign  loan  association.    See  CJorporations. 

Discretion.  See  Appeal,  14.  County  Courts.  Vendor  and  Pur- 
chaser, 4. 

Dismissal  of  action  for  failure  to  bring  to  trial.    See  Appeal,  19. 

DISTRICT  ATTORNEY. 

A  district  attorney  cannbt  recover  for  services  performed  for  his 
county  in  prosecuting  appeals  to  the  supreme  court,  where  such 
services  were  rendered  without  expectation  of  receivrng  pay 
therefor,  and  both  parties  supposed  at  the  time  that  they  were 
rendered  under  his  general  employment  as  district  attorney.  Bill- 
ings V.  Oneida  Co.  584 

Divorce.    See  Parent  and  Child.    Trusts  and  Trustees. 

Dodge  County  Court.    See  County  Courts.  Trusts  and  Trustees,  1. 

Ejectment.    See  New  Trial,  1. 

Election  between  remedies.  See  Bills  and  Notes.  2.  Garnish- 
ment. Municipal  Corporations,  7.  Railroads,  3.  Voluntary 
Assignment,  5. 

Eminent  Domain.    See  Highways,  2,  3.    Railroads,  1-3. 

Equity.  See  Cloud  on  Title.  Counties.  Courts.  Homesteads,  2. 
Injunctions.  Insurance.  1,2.  Judgment,  4.  Mortgages,  Part- 
nership, (2).  Pleading,  3,  5.  Receivers.  Sale  of  Chattels,  6. 
Taxation,  1.  Tax  TiTLEa  Towns,  1,  5.  Trusts  and  Trustees. 
Vendor  and  Purchaser. 

ESTATES  OF  DECEDENTS. 

See  Appeal,  20.    Gifts.    Pleading,  14, 15.    Wills. 

1.  A  provision  in  a  contract  with  the  state  board  of  control  for  the 
construction  of  a  warden's  residence,  that  the  balance  of  the  con- 
tract price  should  be  paid  as  soon  as  the  board  were  satisfied  that 
the  work  had  been  completed  and  were  assured  against  the  exist- 
ence of  any  mechanics'  liens  on  the  building,  was  not  inserted  for 
the  benefit  of  the  material  men  or  mechanics,  but  solely  to  protect 
the  state  against  any  possible  expense  or  charge  on  account  of  such 
liens.  A  balance  due  the  contractor,  which  had  been  paid  over  to 
his  administrator  after  his  death,  did  not,  therefore,  constitute  a 
trust  fund  in  the  hands  of  the  latter  for  the  payment  of  claims  of 
laborers  or  material  men,  so  as  to  give  them  a  preference.  Camp- 
hell  d'  Cameron  Co.  v.  Estate  of  CamagiCt  99 

H.  The  fact  that  a  short  time  before  the  death  of  the  contractor  in  such 
case  he  examined  the  account  of  a  material  man,  agreed  upon  the 
balance  due  him,  and  orally  promised  to  pay  it  when  he  received 
the  balance  due  from  the  board  of  control,  would  not  impress  such 
balance  with  a  trust  in  favor  of  the  material  man.  BndL 
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8.  Upon  final  settlement  of  the  estate  of  a  testator  there  was  no  contest 
or  dispute  concerning  the  construction  of  the  will,  but  it  was 
understood  and  agreed  by  counsel  for  the  executors,  the  guardian 
ad  litem  for  the  remainderman,  and  the  county  Judge  that  the 
order  assigning  the  residue  should  be  substantially  m  the  language 
of  the  will,  and  a  judgment  to  tliat  effect  was  orally  announced 
and  rendered;  but  by  inadvertence  or  mistake  the  judgment  aa 
drawn  by  the  attorneys  for  the  executors  and  actually  signed  and 
entered  was  substantially  different,  the  life  tenant  being  given 
more  apparent  authority  with  reference  to  the  disposal  of  the 
corpus  of  the  estate.  Held,  that  the  record  could  be  corrected, 
upon  application  of  the  remainderman  after  the  death  of  the  life 
tenant,  so  as  to  conform  to  the  judgment  actually  pronounced 
and  rendered.    Hall  v.  Hall,  lOa 

4.  An  administrator  cannot  maintain  an  action  for  the  recovery  of 

his  decedent's  real  estate,  unless  it  is  shown  that  it  is  needed  for 
the  payment  of  debts  or  legacies.     Volk  t\  Stowell,  885 

5.  Defendant  and  plaintiffs*  testator  entered  into  a  contract  providing 

that  the  defendant  should  manage  the  testator's  farm  for  a  term 
of  five  years;  that  he  should  receive  therefor  $30  per  month,  and 
in  addition  fifteen  per  cent  of  the  farm  products  and  increase  of 
stock,  and  should  be  allowed  the  use  of  certain  buildings  and  a 
garden;  that  the  testator  might  declare  the  contract  forfeited 
only  in  case  of  failure  or  neglect  of  the  defendant  to  perform  it 
according  to  its  true  intent  and  meaning;  and  that  upon  the 
death  of  the  defendant  the  contract  should  be  determined  and 
any  wages  due  him  should  be  paid  to  his  heirs  or  legal  representa- 
tives by  the  testator  or  "his  heirs,  representatives,  or  assigns,  upon 
whom  this  contract  shall  be  binding."  By  his  will,  ma()e  soon 
after,  the  testator  bequeathed  the  revenues,  benefits,  and  profits 
arising  from  said  farm  to  his  grandchildren,  each  to  be  paid  his 
proper  share  thereof  after  attaining  his  majority,  until  which 
time  said  proceeds  were  to  be  paid  to  the  testator's  children.  Held, 
that  the  contract  vested  in  the  defendant  an  agency  or  authority, 
coupled  with  an  interest,  which  survived  the  testator  and  became 
binding  on  his  heirs  and  personal  representatives,  and  entitled 
the  defendant  to  continue  to  manage  the  farm  as  stipulated  in  the 
contract.  Ibid, 

C.  Under  sees.  3853,  3856,  4014,  R  S.  1878,  to  the  effect  that,  after  the 
time  limited  for  creditors  to  file  their  claims  in  the  settlement  of 
the  estate  of  a  deceased  person,  the  county  court  shall  make  an 
order  for  the  payment  of  the  debts  in  whole  or  in  part,  or  a  divi- 
dend thereon,  according  to  the  circumstances  of  the  estate;  that 
when  the  time  shall  have  expired  under  such  order  or  judgment, 
the  executor  or  administrator  and  his  bondsmen  shall  stand  per- 
sonally liable  for  such  debts;  that  on  refusal  of  such  executor  or 
administrator  to  comply  with  the  demand  for  such  payment,  as 
to  any  creditor,  an  action  may  be  brought  against  such  executor 
or  administrator  and  his  bondsmen,  for  such  debt,  by  permission 
of  the  court, —  the  order  or  judgment  for  payment,  though  made 
without  notice,  is  not  subject  to  collateral  attack.  Till  reversed 
on  appeal,  or  set  aside  in  some  direct  proceeding  for  that  purpose* 
it  is  conclusive  on  all  the  questions  necessarily  adjudicated  and 
included  within  it,  among  others,  that  there  is  a  suflSciency  of 
assets  to  pay  the  debts.    Roberts  v.  Weadock,  400 

7.  The  order  permitting  suit  on  the  bond  may  be  entered  without  no- 
tice, and  is  not  open  to  collateral  attack.   The  condition  precedent 
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of  demand  for  payment  and  refusal,  which  must  precede  the  entry 
of  the  order,  is  not  open  to  question  except  on  appeal  from  the 
order,  or  in  some  direct  proceeding  to  vacate  or  avoid  it;  and  if 
that  were  not  so,  an  allegation  of  demand  and  refusal  in  the  com- 
plaints not  put  in  issue  by  the  answer,  is  thereby  admitted  for  the 
purposes  of  the  action  upon  the  bond.  IbidL 

EsTOPPEU  See  New  Trial,  2.  Vendor  and  Purchaser,  5,  Volun- 
tary Assignment,  5. 

EVIDENCE 

See  Boundaries,  1.  Criminal  Law,  3,  5-8.  Libel,  3,  0.  Liens,  8, 
Marriage.  Master  and  Servant,  1, 14,  26-29.  New  Trial^  3,  4 
Railroads,  9, 10.    Wills,  4. 

1.  Parol  evidence  is  admissible  to  show  that  a  writing,  which  is  in 

form  a  complete  contract,  of  which  there  has  been  a  manual  tra- 
dition, was  not  to  and  did  not  become  a  binding  contract  until  the 
performance  or  occurrence  of  some  condition  precedent  resting  in 
parol.    Nutting  t?.  Minnesota  F.  Ins.  Co,  26 

2.  Communications  to  a  physician  of  facts  which  it  is  necessary  for 

him  to  know  in  order  to  treat  a  patient  intelligently  are  privileged, 
and  the  privilege  is  that  of  the  patient.     Kenyon  v.  Mondovi,     50 

3.  A  surgical  expert  who  testifies  that  the  plaintiff's  injury  was  a  se- 

vere sprain,  may  properly  testify  as  to  the  results  which  usually 
or  even  sometimes  attend  or  follow  such  an  injury.  Such  testi- 
mony, based  on  his  knowledge  or  experience,  cannot  fairly  be  re- 
garded as  speculative  or  conjectural  Crites  v.  New  Richmond^  55 
i.  To  rebut  the  presumption  of  a  consideration  raised  by  a  written  as- 
signment of  notes  by  a  testator  to  his  son,  plaintiffVattorney  testi- 
fied that  the  son,  in  his  deposition  taken  under  sea  4096,  R.  S.,  had 
stated  that  no  consideration  was  paid.  Thereupon  the  court  held 
that  the  whole  deposition,  including  those  parts  relating  to  personal 
transactions  between  the  testator  and  his  son,  had  become  admissi- 
ble on  behalf  of  the  son.  Whether  this  ruling  was  wrong  is  not 
determined,  but  it  is  held  that  the  error,  if  any,  was  not  material, 
the  trial  being  by  the  court  and  there  being  sufficient  other  com- 
petent testimony  to  support  the  judgments  In  such  a  case  the 
presumption  on  appeal  is  that  only  competent  testimony  had 
weight  with  the  court    McNally  v.  McAndreWf  63 

Exceptions.    See  Appeal,  8-11.    Criminal  Law,  3,  a 

Executions.  See  Cloud  on  Title,  2,  Homesteads.  Partnership. 
Rkceivers, 

Executors  and  Administrators.  See  Appeal,  20.  Estates  of  De- 
cedents.   Gifts.    Pleading,  14>  15.    Wills. 

Exemptions.    See  Homesteads. 

Expert  Testimony.  See  Evidence,  3.  Master  and  Servant,  14^  37, 
28.    New  Trial.  4. 

Failure  op  Proof.    See  Pleading,  1. 

Fai^e  REPRESENTATiONa    See  Sale  of  Chattels,  1-5. 

Fees.    See  Justices'  Courts,  1. 

Fellow-Servants.    See  Master  and  Servant,  15, 18,  20i, 

Fences.    See  Highways,  a    Railroads,  5,  7. 

Findings  of  fact.    See  Appeal,  8-10,  12, 13. 
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Fires  negligently  set    See  Railroads,  4.  5. 

Foreclosure.    See  Appeal,  7,  la    Liens,  4,  5,  7,  9.    Mortgages,  4-8. 

Foreign  Corporations.  See  Corporations.  Injunctions,  1,  2.  In- 
surance, 1,  2. 

Forfeiture.    See  Insurance,  5,  6.    Landlord  and  Tenant,  1. 

Fraud.  See  Attachment.  3.  Fraudulent  Conveyances.  Judgment, 
8.  Partnership.  Pleading,  13.  Sale  of  Chattels,  1-tt.  Towns*. 
1,  5.    Voluntary  Assignment,  9. 

Frauds,  Statute  of.    See  Chattel  Mortgages.    Pleading,  14 

FRAUDULENT  CONVEYANCES. 
See  Chattel  Mortgages.    Homesteads,  2.    Partnership. 

1.  Plaintiff  commenced  a  tort  action  against  the  owner  of  a  farm,  in 

which  she  recovered  judgment.  Before  the  action  was  brought 
to  trial  the  defendant  conveyed  the  farm  without  consideration  to 
his  minor  son,  who  lived  with  him  on  the  farm,  by  a  deed  dated 
three  years  before  it  was  executed  and  acknowledged.  At  the 
same  time  the  son  executed  and  delivered  to  his  father  a  convey- 
ance of  the  premises,  in  form  a  warranty  deed,  but  in  fact  a  moit- 
gii^e  to  secure  the  payment  of  a  note  for  $2,000.  A  finding  that 
the  conveyance  to  the  son  was  fraudulent  and  void  as  to  the 
plaintiff,  is  held  to  be  sustained  by  the  evidence.  Fisclier  t\ 
Sehvltz,  462 

2,  Findings  of  the  trial  court  that,  pending  plaintiffs'  actions  against 

an  insolvent  debtor,  the  latter  had  conveyed  lands  to  a  corpora- 
tion formed  by  him,  with  intent  to  hinder,  delay,  and  defraud  them 
in  the  collection  of  their  demands,  are  held  to  have  been  based 
upon  sufficient  evidence  and  will  not,  therefore,  be  disturbed  on 
appeal     Cass  v.  Sutherland,  551 

GARNISHMENT. 
See  Justices'  Courts,  1.    Voluntary  Assignment,  2,  5,  7, 8. 

1.  The  principal  defendant  may  procure  the  discontinuance  of  garnish- 

ment proceedings  by  giving  the  undertaking  provided  for  in 
sec.  2771,  S.  &  B.  Ann.  Stats.,  or  he  may  move  for  their  dismissal 
on  the  ground  that  he  owned  property  subject  to  execution  suf- 
ficient to  satisfy  the  claim;  and  his  election  of  the  former  remedy 
is  a  waiver  of  his  right  to  resort  to  the  latter,  at  least  until  he  has 
been  relieved  of  his  election  on  equitable  grounds.  Thoen  v.  Ham- 
stronit  231 

2,  Tlie  mere  fact  that  the  defendant  in  such  a  case,  at  the  time  of  mak- 

ing his  election,  was  ignorant  of  facl-s  upon  which  he  subsequently 
moved  to  dismiss  the  proceedings  is  insufficient  to  warrant  the 
setting  aside  of  such  election,  where  such  ignorance  was  the  re- 
sult or  an  unexcused  failure  to  resort  to  means  of  knowledge 
reasonably  within  his  reach.  J  bid, 

GIFTS. 

There  being  evidence  to  show  that  a  testator  had  delivered  notes 
and  a  mortgage  to  his  son  as  a  gift,  witii  the  understanding 
that  the  testator  should  receive  the  interest  on  them  as  long  as 
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he  lived,  further  evidence  that  the  notes  were  afterwards  returned 
to  the  testator  to  enable  him  to  collect  the  interest,  and  were 
found  among  his  papers  after  his  decease,  did  not  establish  the 
fact  thai  there  had  been  no  gift  in  prcesenti  or  that  there  had 
been  a  revocation  or  surrender  of  the  gift    McNally  v.  McAndreiv, 

62 

HIGHWAYa 

See  Municipal  Corporations,  9-13.    Railroads,  6-10.    Taxation,  4. 

Towns,  2,  3. 

1,  In  order  that?  a  road  may  become  a  legal  highway  tinder  sec.  1295, 
R  S.  1878,  by  reason  of  its  having  been  laid  out  and  recorded  and 
worked  for  three  vears,  there  must  be  at  least  an  order  laying  out 
the  highway,  made  by  the  proper  officers  and  filed  in  the  office  of 
the  town  clerk  of  the  town  in  which  it  is  situated.  Beyer  r.  Cran- 
don,  806 

Z  The  laying  out  of  a  highway  is  not  the  taking  or  appropriation  of 
the  land  for  public  use.  Until  the  highway  has  been  opened  by 
order  of  the  supervisors,  the  jjublic  acquires  no  right  to  it«  use.  and 
the  owner  may  use  the  land  in  the  same  manner  as  he  did  before 
the  highway  was  laid  out    Kellar  v.  Early  488 

3.  Under  sec.  1284.  R  S.  1878  (providing  that  whenever  a  highway  is 
laid  out  through  inclosed,  cultivated,  or  improved  lands  the  super- 
visors shall  give  the  owner  or  occupant  notice  to  remove  his  fences 
within  such  time  as  they  may  deem  reasonable,  not  less  than  thirty 
days,  and  that  no  person  shall  be  required  to  remove  such  fences 
between  April  1  and  November  1  in  any  year),  and  sec.  1337  (pro- 
viding that  no  person  shall  be  required  to  remove  any  fence  under 
the  provisions  of  sees.  1334-1336,  except  between  November  1  and 
April  1,  unless  the  same  shall  have  been  made  within  three  months 
next  before  the  making  of  the  order  for  removal),  an  order  served 
September  27,  requiring  a  landowner  to  remove  his  fence  within 
forty-five  days,  and  an  order  served  Octol)er  25,  requiring  him  to 
remove  it  within  thirty  days,  were  nullities,  where  such  fence  had 
not  been  built  within  three  months  of  the  making  of  the  orders. 

Ibid. 

HOMESTEADS. 

1,  A  mortgage  covering  a  homestead  and  other  lands  was  foreclosed 

and  the  entire  premises  sold,  the  nonexempt  portion  being  worth 
less  than  the  amount  of  the  debt  Held,  that  the  surplus  money 
remaining  after  satisfaction  of  the  mortgage  debt  should  be  deemed 
proceeds  of  the  sale^of  the  homestead,  and  exempt  from  execu- 
tion, under  sec.  2983,  R  S.    Clancey  v.  Aline,  229 

2.  In  an  action  to  set  aside  as  fraudulent  a  conveyance  of  land,  part 

of  whit'h  was  a  homestead,  and  to  subject  the  land  to  the  lien  of 

Klaintiff's  execution,  the  debtor  by  failmg  to  make  selection  of  his 
omesiead  or  to  claim  any  specific  part  of  the  land  as  such  in  his 
answer,  waived  his  statutory  right  of  selection;  and  it  thereupon 
became  the  duty  of  the  court,  in  order  to  prevent  further  litigation, 
to  set  off  a  homestead  for  him.     Fischer  v.  Schultz,  402 

Husband  and  Wife.    See  Criminal  Law,  8.    Marriage.    Married 
Women.    Parent  and  Child.    Vendor  and  Purchaser,  3. 

Incompetency  of  fellow-servant.    See  Master  and  Servant,  20,  24,  25, 

Infants.    See  Master  and  Servant.  7.    Parent  and  Child. 
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INJUNCTIONa 
See  Contempt.    Courts.    Insurance,  1, 0. 

4.  A  foreign  corporation,  doing  business  and  owning  property  in  this 
state,  became  insolvent  and  its  business  was  suspended  by  pro- 
ceedings against  it  in  another  state,  instituted  by  its  creditors,  in 
which  a  receiver  had  been  appointed.  Another  foreign  corpora- 
tion, a  mere  creditor  at  large  of  the  former,  without  attempting 
to  obtain  a  lien  of  any  kind  upon  its  property,  commenced  in  this 
state  an  action  against  it  and  procured  the  appointment  of  an  an- 
cillary receiver  and  an  injunction  restraining  all  the  other  cred- 
itors from  prosecuting  actions  at  law  to  enforce  collection  of  like 
demands.  Heldj  that  the  granting  of  such  injunction  was  con- 
trary to  equity  practice  and  well-established  prirf-iples  of  inter- 
state comity;  and  that  it  was  not  authorized  by  sec.  3227,  R  S. 
(providing  that  at  any  stage  in  proceedings  against  insolvent  cor- 
porations "the  court  may  restrain  all  proceedings  by  any  other 
creditor  against  the  defendant  in  such  action"), —  sees.  3216-3228 
being  ap|)licable  only  to  proceedings  against  insolvent  domestic 
corporations.    State  ex  rel.  Fowler  t\  Circuit  Court,  143 

^.  The  granting  of  the  injunction  in  such  a  case,  although  ill-advised 
and  erroneous,  was  not  absolutely  void,  since  the  court  had  jurisdic- 
tion of  the  subject  matter  —  the  administration  of  the  assets  of 
an  insolvent  corporation  —  and  of  the  parties.  Ibi(L 

3.  The  fact  that  an  injunction  issued  by  a  court  having  jurisdiction 
was  erroneous  affords  no  justification  or  excuse  for  its  violation; 
but  such  fact  may  properly  be  taken  into  consideration  in  award- 
ing punishment  for  its  breach.  IbicL 

Insolvency.  See  Corporations.  Injunctions,  1, 2.  RECEivERa  Vol- 
untary Assignment. 

INSTRUCTIONS  TO  JURY. 

Bee  Appeal,  8.    Damages.    Libel,  2.    Master  and  Servant,  13, 18, 16, 
30,  31.    Negligence,  3.    Sale  op  Chattels,  2,  3. 

1.  A  refusal  to  give  special  instructions  asked,  is  not  error  if,  though 

correct  in  themselves,  they  are  substantially  given  in  the  general 
charge.    Kenyon  v,  MondovU  ,  50 

2.  An  instruction  which,  standing  alone,  might  mislead  the  jury  is  not 

error  when  so  qualified  as  not  to  have  that  effect.  Ibid, 

8.  An  instruction  that  the  jury  should  find  a  verdict  upon  the  pre- 
ponderance of  the  evidence  is  held  not  to  have  been  error,  where 
they  were  further  told  in  the  same  connection  that  they  should 
make  their  answers  in  accordance  with  their  conviction  or  belief, 
from  the  evidence,  as  to  what  the  truth  really  was.  Cun-an  r.  A 
H.  Stange  Co.  598 

INSURANCE. 

Foreign  benefit  association:  Use  of  name:  Right  to  license, 
1.  A  foreign  fraternal  or  beneficiary  association  which  has  conducted 
business  under  a  certain  name  or  designation  for  many  years  will 
not  be  restrained  from  the  use  of  such  name  at  the  suit  of  a  do- 
mestic association,  organized  under  a  similar  name  for  similar  pur- 
poses more  than  ten  years  after  the  former  commenced  to  transact 
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business  in  this  state.  High  Court  Wis,  I,  O,  F.  v.  Commissioner 
of  Insurance,  94 

3L  The  qu?stion  whether  a  foreign  fraternal  benefit  association  is  en- 
titled to  a  license  to  transact  business  in  this  state,  under  ch.  418, 
Laws  of  1891,  is  a  matter  to  be  decided  by  the  proper  authorities 
of  the  state,  and  cannot  be  determined  in  advance  by  the  courts, 
in  an  action  brought  by  another  corporation  to  restrain  the  issu- 
ance of  the  license.  Ibid, 
Joinder  of  insurance  companies  as  parties.  See  Costs. 
Life  insurance, 

3.  Where  the  act  incorporating  a  mutual  life  insurance  company 
(sec.  4,  ch.  43,  P.  &  L.  Laws  of  1869)  conferred  upon  the  board  of 
directors  power  to  enact,  repeal,  alter,  or  amend  all  by-laws,  rules, 
and  regulations  for  the  management  of  the  affairs  of  this  company 
not  inconsistent  with  the  provisions  of  this  charter,  nor  contrary 
to  the  constitution  and  laws  of  the  United  States,  that  body  had 
power  to  pass  a  by-law  providing  that  certificates  of  membership 
should  be  rendered  absolutely  void  in  case  the  insured  came  to  his 
death  by  his  own  hand  in  any  manner  other  than  by  accident. 
Hughes  u  Wis.  O.  R  Mut  Life  Ins,  Co.  292 

4  "Where  a  member  of  a  mutual  life  insurance  company  stipulated  in 
his  application,  which  formed  part  of  the  contract  of  insurance, 
that  he  would  "conform  in  all  respects  to  the  by-laws,  rules,  and 
regulations  of  this  company  now  in  force,  or  which  may  he  here- 
after adopted  by  the  same  or  its  board  of  directors,"  he  and  his 
beneficiaries  are  as  effectually  bound  b}'  an  amendment  to  the  by- 
laws, adopted  by  the  board  of  directors  after  the  policy  took  effect, 
avoiding  it  in  case  the  insured  committed  suicide,  as  it  such  by-law 
had  been  in  force  at  the  time  he  became  a  member.  Morrison  v. 
Wis,  O,  F.  M,  L,  Ins,  Co.  59  Wis.  162,  distinguished.  Ibid. 

5.  A  mutual  life  insurance  company  did  not  waive  its  right  to  insist 

upon  a  forfeiture  by  acceptmg  and  retaining  proofs  of  loss  and 
paying  two  other  policies,  without  objection,  and  arranging  with 
the  beneficiary,  through  its  secretary,  for  her  to  attend  meetings 
of  the  board  of  directors  at  which  the  matter  of  her  claim  was  to 
be  considered,  notwitlistanding  she  incurred  some  expense  in  at- 
tending such  meetings.  Ibid. 

6.  The  charter  and  by-laws  of  a  mutual  insurance  company  provided 

for  assessments  on  members  whenever,  in  the  opinion  of  the  secre- 
tary, the  policy  fund  was  insufficient  to  pay  outstanding  unpaid 
losses.  Notice  of  an  assessment  to  replenish  such  fund  stated 
that  the  company  had  received  notice  and  proof  of  death  of  plaint- 
iff's insured  aud  eleven  others,  specifying  the  amount  for  which 
each  was  insured.  It  was  not  shown  how  much,  if  any,  of  this 
assessment  was  collected,  or  that  any  specific  part  of  it  was  paid, 
collected,  or  appropriated  to  pay  the  plaintiff's  claim.  Held,  that 
such  replenishing  of  the  policy  fund  did  not  involve  any  admission 
of  liability  on  account  of  plaintiff's  claim,  or  any  waiver  of  a  for- 
feiture of  the  policy  under  which  she  claimed,' by  reason  of  the 
suicide  of  the  insured.  Ibid. 

Fire  insurance, 

7.  An  insurance  agent,  on  handing  a  policy  to  the  broker  who  was 

acting  for  the  insured,  said  that  he  would  like  to  keep  it  a  few 
days  until  he  knew  whether  the  insurer  would  carry  the  risk,  and 
then  took  it  away  and  retained  it,  and  did  not  notify  the  broker 
of  the  insurer's  refusal  to  carry  the  risk.  Held,  that  there  was  no 
Vol.  98  —  43 


Digitized  by 


Google 


674  INDEX.  •  [9S 


completed  contract  of  insurance*  because  the  policy  was  never  de- 
livered.   Nutting  v.  Minnesota  F.  Ins.  Co.  2^ 

8.  Where  an  insurance  policy  contains  a  provision  to  the  effect  that  it 

shall  be  void  if  the  title  of  the  assured  to  the  property  covered 
by  the  policy  is  other  than  sole  and  unconditional,  if  the  agent 
who  solicits  the  insurance,  receives  and  transmits  the  application, 
delivers  the  policy,  and  receives  the  premium,  knows  at  the  time 
of  such  delivery  that  the  title  of  the  assured  is  other  than  sole  and 
unconditional,  the  provision  in  that  repard  is  waived  ;  and  such  is 
the  case  notwithstanding  the  policy  also  contains  a  provision  pro- 
hibiting the  agent  from  waiving  any  of  its  conditions,  except  in 
writing  thereon  or  attached  thereto.  St.  Clara  Female  Academy  v. 
N.  W.  Nat.  Ins.  Co.  257 

9.  Where  such  agent  knows  that  the  interest  of  the  assured  is  other 

than  sole  and  unconditional,  and  insures  the  whole  title,  if  the 
assured  has  an  insurable  interest,  the  recovery  on  the  policy  in 
case  of  loss  is  not  affected  by  the  mere  fact  that  another  person 
also  had  an  interest  therein.  IbicL 

10.  When  a  building  has  been  so  damaged  as  to  lose  its  specific  char- 

acter as  such,  and  it  can  no  longer  be  called  a  building,  then  it  is 
wholly  destroyed  within  the  meaning  of  sec.  1943,  R.  S.  Ihid^ 

11.  When  the  structure  has  been  destroyed  so  as  to  leave  nothing  but 

badly  damaged  foundation  walls,  it  has  been  wholly  destroyed  a.s 
a  matter  of  law,  within  the  meaning  of  the  statute  referred  to. 

Ibid. 

12.  The  words  "wholly  destroyed,"  as  used  in  the  statute,  refer  to  the 

thing  insured,  not  solely  its  value.  Ibid. 

13.  If  a  building,  when  in  process  of  construction  under  an  entire  build- 

ing contract  which  provides  that  the  owner  shall  insure  it  in  the 
names  of  the  owner  and  contractor  for  such  sums  from  time  to 
time  as  they  may  agree  upon,  loss,  if  any,  payable  as  their  inter- 
ests shall  appear,  be  insured  by  such  owner  in  his  own  name  alone,^ 
but  for  a  sum  intended  to  cover  the  entire  property,  no  agreement 
having  been  made  with  the  contractor  under  the  terms  of  the  con- 
tract, and  it  be  destroyed  and  thereafter  rebuilt  by  such  contractor,, 
the  amount  recoverable  on  the  policies  cannot  be  diminished: 

(a)  From  the  mere  fact  of  sucn  restoration; 

(b)  In  any  event,  unless  the  facts  showing  such  restoration  solely  • 
under  the  terms  of  the  building  contract  are  pleaded  as  a  defense 
and  established  by  evidence; 

(c)  From  the  fact  that  some  other  person  whom  the  assured  had  a 
right  to  represent  had  an  interest  in  the  property.  .  IbiiL 

14.  Under  the  rule  that  where  the  language  of  a  contract  is  plain  and 

unambiguous,  and  where  words  or  terms  in  a  contract  may  be 
reasonably  construed  in  either  of  two  ways  but  extrinsic  evidence 
is  not  resorted  to  for  the  purpose  of  aiding  in  the  construction, 
the  proper  construction  of  the  contract  is  for  the  court,  the  proper 
construction  of  language  in  an  insurance  policy,  to  the  effect  that 
the  insurer  would  not  be  liable  for  loss  by  "  fires  caused  by  the  use 
of  steam  engmes  on  the  premises  insured,  other  than  threshing 
machine  engines  using  coal  for  fuel,  with  sufficient  wood  to  kindle 
or  start  the  fire,"  was  a  question  solely  for  the  court  Thurston  t\ 
Burnett  <Sb  Beaver  Dam  F.  M.  F.  Ins.  Co.  476 

15.  Such  clause  prohibited  the  use  of  wood,  except  to  efficiently  start 

combustion  in  the  coal;  the  use  of  wood  thereafter  was  within 
the  excepted  risk;  and  when  wood  was  so  used,  up  to  a  short  time 
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before  the  fire  occurred,  such  fire  was  not  caused  by  an  engine 
•*  using  coal  for  fuel  with  sufficient  wood  to  kindle  or  start  the 
fire."  because  coal  was  the  last  fuel  put  into  the  fire-box  before  the 
fire  occurred.  IbicL 

16.  The  evidence  being  to  the  effect  that  wood  was  used  to  make  power 
for  a  considerable  length  of  time,  and  then  coal  wns  put  into  the 
furnace  as  needed,  and  as  a  helper,  for  about  fifteen  minutes, 
which  disappeared  before  the  fire  occurred,  such  fire  was  clearly 
within  the  excepted  risk,  and  there  was  no  question  on  the  sul>- 
ject  to  be  left  to  the  jury.  Ibid, 

Intent.    See  Municipal  Corporations,  14. 

Interest.    See  Appeal,  18.    Taxation,  2.    Tax  Titles,  1, 

Interstate  Comity.    See  Comity.    Injunctions,  1. 

Joinder. 
Of  causes  of  action.    See  Libel,  4.    Pleading,  15. 
Of  parties.    See  Costs.    Married  Women,  2.    PLEADma,  d.   Sale  op 
Chattels,  5.    Trusts  and  Trustees,  2. 

JUDGMENT. 

Several  Judgment  against  person  sued  as  jointly  liable:  Verdict, 

1.  Under  sec.  2885,  R  S.  1878  (providing  that  when  it  appears  on  the 

trial  of  an  action  against  several  defendants  sought  to  be  charged 
as  jointly,  or  jointly  and  severally,  liable,  that  some  were  liable 
and  others  not,  judgment  may  be  rendered  against  either  or  any 
of  the  defendants  found  liable),  a  judgment  may  be  rendered 
against  one  of  several  defendants  sued  as  copartners,  notwith- 
standing the  entire  failure  of  proof  as  to  a  partnership  liability. 
Little  V,  Staples,  344 

2.  An  error  in  such  case  in  rendering  a  verdict  in  form  against  all  the 

defendants  and  enterinf^  judgment  against  one  defendant  in  ac- 
cordance with  the  undisputed  facts,  did  not  affect  substantial 
rights,  and  is  therefore  disregarded,  under  sec.  2829,  R.  S.  187K 

Ibid. 

In  ffjectment:  Condition  precedent.    See  New  Trial,  1. 

Reforming  mortgage:  Foinii.    See  Mortgages,  8. 

Jtes  adjudicata.    See  Estates  of  Decedents,  6.    Master  and  Serv- 
ant, 21. 
Collateral  attack.  See  Estates  of  Decedents,  C,  7.  Justices'  Courts,  2. 

3.  Fraud  in  the  procurement  of  a  judgment  does  not  affect  the  juris- 

diction of  the  court  rendering  it,  so  as  to  render  the  judgment 
open  to  collateral  attack.    Cody  v,  Cody,  445 

Correction,    See  Estates  of  Decedents,  3, 

Restraining  collection.    See  Towns,  1,  5. 

Setting  aside.    See  Appeal,  2. 

4.  Equity  will  not  interfere  to  set  aside  a  judgment  which  is  merely 

void  or  voidable  but  not  unjust,  but  will  leave  the  defendant  to 
his  remedy  at  law.    Purcell  v.  Kleaver,  103 

Reversal  on  appeal    See  Appeal,  Affirmance  and  reversal. 

Proof,    See  Partnership,  (1). 

Judicial  Notice.    See  Attorneys,  2, 


Digitized  by 


Google 


676  INDEX.  [98 


JURISDICTION. 

See  Appeal,  5,  20.    Courts.    Injunctions,  2.    Judgment,  8.    Sebvicb 
OP  Summons.    Trusts  and  Trustees,  1.    Wills,  8-5. 

Where  the  jurisdiction  of  a  court  is  attacked  directly,  and  there  is 
no  proof  of  the  facts  upon  which  the  question  of  jurisdiction  rests, 
no  intendments  in  favor  of  jurisdiction  can  be  indulged  in  except 
such  as  are  supported  by  the  record,  if  the  record  attempts  to  deal 
with  that  question.    Heminway  v.  Reynolds,  501 

Jurors.    See  Criminal  Law,  1,  2. 

Jury.    See  Court  and  Jury.    Instructtions  to  Jury.    Verdict. 

JUSTICES'  COURTa 

1.  Sec  8781,  R  S.  1878  (providing  that  "in  actions  against  a  garnishee, 

the  person  summoned  to  answer  shall  be  entitled  to  receive  the 
same  fees  for  travel  and  attendance  as  a  witness,  and  he  shall  not 
be  bound  to  appear  or  answer  unless  his  fees  for  travel  and  one 
day*s  attendance  shall.be  first  paid  "),  construed  in  connection 
with  sec.  8778  (providing  that  "if  any  witness  shall  attend  upon 
two  or  more  cases  in  the  same  day  before  the  same  iustice's  court" 
he  shall  receive  pay  as  in  one  case  only),  requires  out  one  attend- 
ance fee  and  one  traveling  fee  to  be  paid  to  a  person  to  require 
him  to  appear  and  answer  as  a  ^rnishee  in  several  actions  brought 
by  the  same  plaintiff  against  hmi.  returnable  at  the  same  time  and 
place  before  the  same  justice.     Walsh  v,  Timlin,  333 

2.  Where  there  is  the  office  of  justice  of  the  peace  in  a  municipal  cor- 

poration, and  a  judgment  rendered  by  a  person  purporting  to  act 
as  such  justice,  in  the  absence  of  evidence  to  the  contrary  it  will 
be  presumed,  in  favor  of  such  judgment,  that  the  person  so  act- 
ing was  in  possession  of  the  oflfice,  hence  at  least  a  de  facto  jus- 
tice, and  the  judgment  not  open  to  collateral  attack.  McCormick 
V,  Cleveland,  522 

Laches.    See  Garnishment,  2. 

Land  Contract.  See  Contempt.  Mortgages,  1, 2.  Municipal  (Cor- 
porations, 8,  4.  Pleading,  14.  Recording  Acts.  Vendor  and 
Purchaser,  1-4. 

LANDLORD  AND  TENANT. 

1.  A  lessor,  upon  default  in  the  payment  of  rent,  brought  summary  pro- 

ceedings to  recover  possession  of  the  premisea  From  a  judgment 
awarding  such  possession  to  him  the  lessee  appealed,  and  gave  an 
undertaking,  under  sea  3368,  R.  S.,  to  stay  proceedings  during  the 
pendency  of  the  appeal,  conditioned  to  pay  rent  during  such  pend- 
ency, i/e/d,  that  the  lessor  did  not,  by  accepting  the  rent  secured 
by  such  undertaking,  waive  his  right  to  insist  on  the  forfeiture  of 
the  lease  for  nonpayment  of  previous  rent  Palmer  v.  City  Livery 
Co.  33 

2.  A  general  covenant  in  a  lease  to  extend  or  renew  implies  an  addi- 

tional term  equal  to  the  first,  and  upon  the  same  terms,  including 
that  of  rent,  except  the  covenant  to  renew.  Kollock  v.  Scribner,  103 
Z,  A  general  covenant  to  extend  or  renew  a  lease  does  not  imply  a  con- 
tinuation or  renewal  of  the  special  covenant,  because  that  would 
have  the  effect,  by  construction,  to  make  the  lease  perpetual,  or  to 
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call  for  renewals  in  perpetuity.  Such  interests  in  land  are  not 
favored  in  the  law,  and  are, not,  tlierefore,  upheld  by  construction 
or  deduction  from  general  language.  Ibid, 

4.  The  question  of  whether  a  covenant  to  extend  a  lease  implies  the 
making  of  a  new  lease,  was  settled  in  this  state  in  Orton  v.  Noonan, 
27  Wis.  272,  in  the  affirmative,  and  a  fortiori  a  covenant  to  renew 
must  have  the  same  effect.  Ibid, 

LIBEU 

1.  16  an  action  for  the  publication  of  an  open  letter  which  was  libel- 

ous per  «e,  the  defendant  may,  under  sea  2678,  R  S.,  set  up  both 
the  truth  of  the  matter  charged  as  defamatory  and  any  mitigat- 
ing circumstances  to  reduce  the  damages,  including,  in  this  case, 
a  newspaper  article  published  by  the  plaintiff  two  weeks  earlier, 
to  which  the  alleged  libel  professed  to  be  a  reply.  Candrian  v. 
Miller,  164 

2.  In  an  action  for  the  publication  of  an  article  libelous  per  se,  a  re- 

fusal to  instruct  that  any  sum  less  than  $50  would  not  be  sub- 
stantial damages  because  it  would  not  carry  costs,  is  held  not  to 
be  erroneous,  the  question  of  damages  being  peculiarly  for  the 
jury.  Ibid, 

3.  In  such  a  case  the  plaintiff  introduced  letters  written  by  the  defend- 

ant for  the  a vovved  purpose  of  proving  express  malice.  Before 
resting,  however,  his  counsel  stated  that  he  desired  "the  record 
to  show  that  we  make  no  claim  for  punitory  damages,"  and  then 
offered  another  letter  of  the  same  general  character.  The  evi- 
dence of  malice  was  not  formally  withdrawn.  Held,  that  the  ad- 
mission of  evidence  in  mitigation  of  damages,  against  plaintiff's 
objection  that  no  punitory  damages  were  claimedi,  was  not  error. 

Ibid. 

4.  Where  an  article  contains  several  libelous  expressions,  each  of  such 

expressions  is  in  legal  effect  a  separate  cause  of  action.  Ibid, 

5.  Under  sec.  2678,  R  S.  (providing  that  "the  defendant  may  in  his 

answer  allege  both  the  truth  of  the  matter  charged  as  defamatory, 
and  any  mitigating  circumstances,  to  reduce  the  amount  of  dam- 
ages; and  whether  he  prove  the  justification  or  not,  he  may  give 
in  evidence  the  mitigating  circumstances"),  actual  or  compensa- 
tory damages  cannot  bo  reduced  by  mitigating  circumstannes. 

Ibi(L 

6.  In  an  action  for  libel  evidence  of  the  plaintiff's  bad  character  with 

reference  to  any  of  the  defamatory  charges  is  admissible  under  a 
general  denial  in  mitigation  of  actual  daniiges.  Ibid, 

License  to  foreign  benefit  association.    See  Insurance,  2, 

LIENa 

• 

Of  mechanics,  etc.,  for  labor  and  materials.  See  Estates  of  Deced- 
ents, 1. 
1.  The  plaintiff,  as  subcontractor,  furnished  glass  for  a  building  to  the 
principiil  contractor,  who  used  it  in  the  building,  but  discovering 
that  a  portion  of  it  was  defective  notified  the  plaintiff,  who  there- 
upon shipped  new  glass  to  replace  that  which  was  defective.  Such 
new  glass  was  received  at  the  railroad  depot  agreed  upon  as  the 
place  for  delivery,  but  was  left  there  and  never  used  in  the  build- 
ing.     The  plaintiff  gave  to  the  owner  of  the  building  wriiten 
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notice  of  his  claim  for  a  lien  within  sixty  days  after  the  second 
shipment,  but  not  until  more  than  sixty  days  after  the  first  glass 
was  used  in  the  building,  and  not  until  after  such  owner  had  set- 
tled with  and  paid  the  principal  contractor.  Held,  that  the  right 
to  a  lien  under  sec.  3315,  R.  8.,  was  lost  by  such  delay  in  giving 
the  required  notice.    Brown  &  Haywood  Co,  v.  Tt^ane,  1 

2L  The  owners  of  a  building  entered  into  a  written  contract  with  A. 
to  equip  it  with  the  necessary  machinery  for  a  flouring  mill,  every 
article  to  be  furnished  being  expressly  indicated.  About  two 
weeks  after  the  contract  had  been  completed  and  accepted  in 
writing,  and  after  the  mill  had  been  in  operation  about  that  length 
of  time,  the  owners  purchased  new  pulleys  of  A.  for  the  purpose 
of  increasing  the  power.  Within  six  months  from  the  date  of  the 
charge  for  said  pulleys,  but  more  than  six  months  from  the  date 
of  the  last  charge  under  the  written  contract.  A.  filed  a  claim  for  a 
lien  against  the  premises  for  the  purchase  price  of  all  the  materials 
furnished.  Hela^  that  the  pulleys  were  furnished  under  a  separate 
contract,  and  the  claim  was  therefore  filed  too  late  to  preserve  the 
lien  for  the  materials  furnished  under  the  written  contract.  Broim 
V.  Edward  R  Allis  Co.  120 

8.  A  building  was  constructed  and  equipped  as  a  macaroni  factory 
and  operated  as  such  for  about  two  weeks.  The  owners  then  put 
in  fiouring-mill  machinery.  In  an  action  to  determine  the  prior- 
ity of  various  liens  and  mortgages  on  the  premises,  the  admission 
of  evidence  that  the  owners  had  no  intention  of  putting  in  the 
milling  machinery  until  aft^r  the  macaroni  factory  had  been  com- 
pleted is  Jield  not  to  have  been  error.  J&td 
On  logs  and  lumber, 

4.  In  an  action  in  the  circuit  court  to  enforce  a  statutory  lien  for  work 

on  logs,  timber,  and  lumber,  an  undertaking  on  attachment,  under 
sec.  5,  ch.  139,  Laws  of  1891,  is  not  required,  unless  ordered  by  the 
circuit  court  or  judge  on  ten  days'  notice  of  the  application  there- 
for to  the  person  who  sued  out  the  writ  of  attachment  De  Morris 
V,  Wilbur  Lumber  Co.  465 

5.  A  person  holding  a  lienable  claim  under  the  laws  of  this  state,  for 

work  done  on  logs,  timber,  or  lumber,  may  enforce  collection  of 
the  entire  claim  out  of  any  part  of  the  property  subject  to  such 
lien.  Ibid, 

6.  Where  a  person,  without  notice,  actual  or  constructive,  of  the  exist- 

ence of  lienable  claims  on  logs,  timber,  or  lumber,  under  the  stat- 
utes of  this  state,  buys  such  property  in  the  regular  course  of 
trade,  pays  full  value  therefor,  transports  the  same  at  considerable 
expense  for  freight  charges  from  the  place  of  manufacture,  and 
thereby  enhances  its  market  value,  he  is  not,  by  reason  of  tho 
facts,  entitled  to  protection  as  a  bona  fide  purchaser  or  otherwise, 
against  the  lien  claim,  because  sees.  1,  4  of  the  lien  law  of  1891 
provide  that  the  lien  claim  shall  take  precedence  of  all  claims, 
liens,  or  incumbrances  created  on,  or  sales  made  of,  the  property, 
either  before  or  after  the  doing  of  the  lienable  work,  and  that  no 
purchase  of  the  property,  within  the  time  for  filing  the  lien  claim, 
shall  prejudice  the  rights  of  the  claimant  Ibid, 

7.  Actions  to  enforce  liens  for  labor  on  logs  and  timber  are  actions  at 

law.  Ibid, 

8.  Under  the  provisions  of  the  lien  law,  to  the  effect  that  for  work 

done  between  the  1st  day  of  November  and  the  Ist  day  of  May  fol- 
lowing, or  commenced  on  a  day  prior  to  the  1st  day  of  November 
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and  continued  without  interruption  to  a  day  between  the  1st  day 
of  November  and  the  Ist  day  of  May  following,  the  lien  petition 
Bhall  be  filed  on  or  before  the  1st  day  of  June  next  thereafter,  and 
that  for  work  commenced  after  the  1st  day  of  May  and  terminated 
before  the  1st  day  of  November  following,  the  lien  petition  shall 
be  filed  within  thirty  days  after  the  doing  of  the  fast  work,  the 
filing  of  a  lien  petition  on  the  3d  day  of  April  for  work  done 
partly  between  the  1st  day  of  May  and  the  1st  day  of  November 
preceding,  and  partly  thereafter,  the  whole  work  not  being  contin- 
uous from  first  to  last,  is  too  late  to  preserve  the  lien  for  work 
done  prior  to  such  1st  day  of  November.  Ibid, 

9.  In  an  action  to  enforce  a  lien  upon  lumber,  etc  under  ch.  139,  Laws 
of  1891,  evidence  that  after  plaintitf  commenced  to  do  the  work  in 
defendant's  miil,  for  which  the  lien  was  claimed,  the  mill  was  in 
operation  cutting  lumber;  that  there  were  manufactured  inch 
and  two-inch  hemlock  lumber,  chair  stock,  wagon  tongues,  and 
the  like;  and  that  this  was  the  lumber  upon  which  the  lien  waR 
claimed,  is  held  sufiicient  to  sustain  a  finding  that  plaintiff ^s  work 
was  performed  in  manufacturing  logs  and  timber  into  planks,  etc. 
Bernhardt  v.  Mice,  578 

10.  The  log-lien  law  (ch.  139,  Laws  of  1891)  being  an  independent  enact- 

ment and  not  a  part  of  ch.  143,  R.  S.  1878,  and  specific  provision 
having  been  made  in  it  that  claims  for  liens  not  represented  by 
time  orders  can  be  assigned  only  to  persons  claiming  a  lien  upon 
the  same  property,  it  icotdd  seem  that  a  log  lien  is  not  assignable 
under  sec.  3316,  R.  S.  1878^  making  a  claim  for  lien  under  said  ch. 
143  (which  originally  covered  the  subject  of  log  liens)  assignable. 

Ibid. 

11.  An  instrument,  in  form  an  assignment  of  a  log-lien  claim,  by  the 

terms  of  which  the  assignee  was  to  collect  the  claim  and  out  of 
the  proceeds  pay  the  expenses  of  collection,  then  pay  certain  of 
the  assignor's  debts,  including  a  debt  to  the  assignee,  and  turn 
over  the  balance  to  the  assignor,  did  not  amount  to  an  assignment 
or  transfer  of  the  right  to  the  lien  so  as  to  destroy  the  lien,  but 
created  certain  express  trusts  in  favor  of  the  assignor,  who  re- 
mained the  real  owner  of  the  claim,  with  power  to  control  the 
same  at  all  times.  Caldwell  v.  LawrenvSy  10  Wis.  331,  and  Tewks- 
bury  V.  Bronson,  48  Wis.  581,  distinguished.  Ibid^ 

Of  judgments:  Enforcement    See  Receivers. 
Life  Insurance.    See  Insurance,  3-6. 

LIMITATION  OF  ACTIONa 

See  Municipal  Corporations,  8.    Pleading,  11,  16.    Railroads,  1,  2. 

1.  In  an  action  on  a  promissory  note  given  in  1881  in  settlement  of  an 
account  stated,  it  appeared,  among  other  things,  that  between 
that  time  and  1894  defendant  ran  an  open  store  account  with 
plaintiff,  payments  being  made  from  time  to  time  in  money  and 
produce,  frequently  when  he  owed  nothing;  that  the  note  was  not 
mentioned  during  such  time;  that  no  specific  application  of  such 
payments  was  made,  but  the  defendant  instructed  the  plaintiff  to 
give  him  credit  therefor  and  the  latter  credited  them  on  his  books: 
that  in  1893  the  plaintiff  wrote  the  defendant  for  money  without 
specifying  for  what  the  ^ame  was  due;  that  the  defendant  sup- 
posed his  account  was  paid,  but  nevertheless  made  a  payment 
without  applying  the  same;  that  ou  March  31,  1893,  defendant 
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made  his  last  purchase  of  plaintiff  and  thereafter  there  remained 
a  balance  to  his  credit  on  the  latter*s  books;  that  in  1894  defend- 
ant made  a  further  payment  without  inquiring  as  to  the  condition 
of  his  account  or  making  any  apphcation;  that  thereafter  plaint- 
iff applied  such  balance,  including  such  last  payment,  to  the  pay- 
ment of  interest  on  the  note.  Held,  that  the  note  was  taken  out 
of  the  statutes  of  limitation  by  part  payment.  Lyle  v,  Esser,  2^4 
2w  Lands  descended  to  a  husband  and  wife  as  tenants  in  common.  The 
wife  died  leaving  as  her  heirs  several  children,  some  of  whom  were 
married  women,  to  whom  her  interest  descended  subject  to  the 
husband's  estate  by  the  curtesy.  The  husband  thereafter  executed 
a  warranty  deed  of  the  whole  premises  purporting  to  convey  the 
whole  title,  and  the  grantee  went  into  possession.  In  18G3  the  hus- 
band died.  Held,  that  the  ten-years  statute  of  limitation  com- 
menced to  run  against  the  heirs  of  the  wife,  not  under  disability, 
upon  the  death  of  the  husband,  and  against  the  married  women 
upon  the  enactment  of  ch.  29,  Laws  of  1872,  removing  the  disability 
of  coverture.  An  action  by  said  heirs  to  recover  possession  of  theiV 
interest  in  the  premises,  which  was  not  commenced  until  1893,  was 
therefore  barred.    Brown  v,  Baraboo,  273 

LOGS  AND  LUMBER. 
See  Agency.    Contempt.    Contracts.    Liens,  4-11, 

1.  In  an  action  to  recover  a  balance  alleged  to  be  'due  on  a  logging 

contract  wiiich  provided  for  a  scale  to  be  made  by  a  scaler  to  be 
agreed  upon  between  the  parties,  a  stipulation  thai  the  only  ques- 
tion to  be  submitted  to  the  jury  should  be  as  to  the  amount  of 
logs  put  in  under  the  contract  eliminated  from  the  case  all  other 
questions  which  would  otherwise  have  been  for  the  jury, —  in- 
cluding the  question  whetlier  the  parties  agreed  upon  a  person 
whose  scale  was  disputed  as  the  scaler  under  the  contract  Mc- 
Cann  v.  Doherty,  335 

2.  The  evidence  in  such  a  case  is  held  sufficient  to  sustain  a  finding  of 

the  jury  that  the  quantity  of  logs  banked  under  the  contract  ex- 
ceeded the  scale  made  at  the  time  they  were  banked.  Ibid, 

3.  The  objection  that  the  finding  of  the  jury  as  to  the  quantity  of 

logs  put  in  under  the  contract  was  in  excess  of  the  amount  claimed 
in  the  complaint  cannot  be  raised  for  the  first  time  in  this  court. 

Ibid. 

Lost  Corners.    See  Boundaries. 

Lumber  Inspectors.    See  Agency,  4. 

Mandamus.    See  Municipal  Corporations,  7. 

MARRIAGE  AND  DIVORCE. 

See  Parent  and  Child.    Trusts  and  Trustees. 

L  Proof  that  a  formal  marriage  had  been  solemnized  in  a  foreign 
country,  in  a  church,  by  a  person  assuming  the  office  of  priest  or 
minister,  raises  the  presumption  that  the  marriage  was  in  accord- 
ance with  the  laws  of  the  country  and  valid,  and,  especially  where 
followed  by  cohabitation,  casts  upon  the  person  attacking  its 
validity  the  burden  of  showing  that  the  law  required  some  fur- 
ther act  or  fact.    Lanctot  v.  State,  130- 
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2.  On  a  trial  for  adultery,  where  the  prosecution  sought  to  prove  the 
identity  of  the  defendant  as  one  of  the  parties  to  a  marriage,  let- 
ters offered  for  that  purpose  and  claimed  to  have  been  written  by 
him  to  his  alleged  wife  were  privileged  communications  and  in- 
competent; and  where  they  contained  matter  bearing  upon  the 
question  of  identity  their  admission,  against  the  objection  of  the 
defendant,  was  a  material  error.  Ibid, 


MARRIED  WOMEN. 
See  Limitation  op  Actions,  2.    Vendor  and  Purchaser,  8. 

1.  A  married  woman  who  has  no  separate  estate  or  property  of  any 

kind  and  is  not  engaged  in  any  kind  of  business  cannot  make  a 
binding  contract  to  repay  money  loaned  to  her  to  enable  her  hus- 
band, or  herself  and  husband,  to  go  into  business.  Oallagher  v. 
Mjelde,  509 

2.  Under  sea  2608,  S.  &  B.  Ann.  Stats,  (providing  that  "where  a  mar- 

ried woman  is  a  party,  her  husband  must  be  joined  with  her,  except 
that,  when  the  action  concerns  her  separate  property  or  business, 
.  .  .  she  may  sue  or  be  sued  alone  "),  it  was  error,  in  a  case  not 
within  the  exception,  to  allow  an  action  against  husband  and  wife 
to  be  discontinued  as  against  the  husband  only.  Ihid^ 

MASTER  AND  SERVANT. 

Contract  of  employment:  Recovery  quantum  meruit:  Pleading, 

1.  In  an  action  to  recover  a  balance  alleged  to  be  due  for  services  ren- 

dered under  an  express  contract  to  pay  specified  wages,  plaintiff 
cannot  —  at  least  not  without  amending  his  complaint — recover 
the  reasonable  value  of  his  services,  or  introduce  evidence  upon  that 
question.    Pearson  v.  Switzer,  397 

2.  On  October  6  defendant  hired  plaintiff  to  take  charge  of  his  mill  at 

C.  at  $60  per  month.  During  November  and  December  defendant 
moved  his  mill  to  G.  On  December  27  the  parties  settled  for  the 
work  already  done  at  the  a^^reed  price,  and  plaintiff  was  fully 
paid.  On  January  1.  following,  plaintiff  at  defendant's  request 
went  to  work  at  G.  and  continued  to  work  there  until  September 
of  the  year  following.  He  kept  defendant's  books,  but  did  not 
credit  himself  with  the  860  per  month  after  January  1,  as  he  had 
done  before.  Held^  that  he  was  not  entitled  to  recover  under  the 
express  contract  for  work  done  after  January  1.  Ibid. 

Injuries  to  servants:  Negligence:  Defective  machinery:  Assumption  of 
risk,  etc. 

3.  Evidence  showing,  among  other  things,  that  there  were  two  elevator 

shafts,  side  by  side,  in  a  dimly  lighted  place  in  a  manufacturing 
plant,  which  had  nothing  to  prevent  approach  to  them  and  were 
dangerous,  one  elevator  going  up  while  the  other  was  coming 
down,  and  that  an  employee  who  was  perfectly  familiar  with  all 
the  facts  and  with  the  danger  of  exposing  himself  within  the 
shafts,  on  being  requested  to  place  the  dinner  pail  of  the  man  at 
the  top  upon  the  elevator  undertook  to  do  so  and  was  injured  by 
the  descending  elevator,  is  held  to  sustain  a  finding  by  the  trial 
court  that  he  had  ai<sunied  the  risk  and  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence.    Powell  v.  Ashland  I.  &  S.  Co.    35 
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4.  It  is  a  general  rule  that,  where  unusual  dangers  are  known  to  the 

employee  and  he  voluntarily  assumes  them,  if  he  is  thereby  injured 
he  cannot  recover,  because  of  his  contributory  fault,  even  though 
the  master,  at  the  same  time,  is  guilty  of  negligence  which,  with- 
out such  assumption  of  risk,  would  have  rendered  him  liable. 

IbicL 

5.  In  an  action  for  personal  injuries  received  by  an  employee  in  a  saw 

mill  whose  arm  had  been  caught  in  an  unguardea  endless  chain 
on  a  conveyor,  and  drawn  between  the  chain  and  the  sprockets, 
crushing  it  and  otherwise  injuring  him,  a  complaint  alleging  ex- 
'  plicitly  that  the  machine  was  dangerous,  that  it  oould  have  been 
guarded  and  protected  with  little  expense  so  as  to  obviate  the  dan- 
ger; that  similar  machines  in  other  mills  in  that  locality  were  so 
guarded;  and  that  the  mill  in  the  neighborhood  of  the  conveyor 
was  not  properly  lighted  so  as  to  enable  employees  working  there 
to  avoid  danger  while  in  the  discharge  of  their  duties,  is  Jield  suf- 
ficient to  charge  the  defendant  with  actionable  negligence  which 
was  the  proximate  cause  of  the  injury.  Jensen  v.  Hudson  Satv- 
mill  Co.  73 

<J.  A  complaint  in  such  a  case  alleging,  among  other  things,  that  the 
plain tilf  was  a  common  laborer,  inexperienced  and  unfamiliar 
with  sawmill  machinery  and  the  dangers  incident  thereto;  that 
the  defendant  improperly  placed  him  at  work  in  close  proximity 
to  the  macliine  mentioned,  without  iaforming  him  of  the  dan;?ers 
arising  from  the  unguarded  condition  of  the  chain  and  sprockets 
of  the  conveyor;  that  plaintiff  informed  defendant,  May  23,  1^93, 
that  his  employment  under  such  circumstances  was  dangerous, 
and  that  he  would  quit  unless  the  defendant  furnished  him  better 
light  and  guarded  said  chain  and  sprockets;  that  the  defendant 
promis'^d  to  comply  with  such  demands:  and  that  the  plaintiff, 
relying  theroon,  remained  in  the  employment,  and  received  the 
injuries  of  which  he  complained  on  the  iJ4th  of  the  same  month, — 
does  not,  as  matter  of  law,  show  either  contributory  negligence  or 
assumption  by  plaintiff  of  the  risk  of  being  injured  in  his  employ- 
ment in  the  manner  stated.  IbvL 

7.  While  plaintiff,  a  minor  seventeen  years  of  age,  employed  to  run  a 

lath  saw,  was  attempting  to  remove  with  a  stick,  while  the  saw 
was  in  motion,  sawdust  which  had  accumulated  in  a  narrow  space 
between  the  saw  and  a  spout  constructed  to  carry  away  the 
refuse,  the  stick  was  caught  by  the  saw,  and  he  was  injured.  It 
appeared  without  dispute  that  plaintiff  had  worked  two  years 
at  the  same  or  a  similar  saw,  and  that  he  knew  of  the  danger  of 
the  stick  being  caught  upon  the  revolving  saw.  and  knew  that 
the  sawdust  could  be  removed  in  perfect  safety  by  stopping  the 
saw,  as  he  was  entitled  to  do  and  had  frequently  done.  H^d,  as 
matter  of  law,  that  he  assumed  the  risk.  iMrson  r.  Knapp,  Stout 
<&  Co,  Company,  178 

8.  Where  there  is  both  a  safe  and  a  dangerous  way  of  doing  work 

about  a  machine,  a  promise  to  repair  so  as  to  remove  the  danger 
will  not  relieve  an  operative  from  the  consequences  of  assumption 
of  the  risk  if  he  deliberately  chooses  the  dangerous  way.  Ibid. 
fll  In  an  action  for  personal  injuries  received  while  stowing  away 
sacks. of  bran  in  the  hold  of  a  vessel,  the  complaint  —  alleging  in 
effect  that  at  the  time  of  the  injury  plaintiff  was  in  the  actual 
employment  of  defendant,  in  the  performance  of  his  dutv  at  a 
place  where  it  was  necessary  for  him  to  U*;  that  he  noticed  his 
co-employees  who  were  dumping  the  sacks  into  the  hold  to  refrain 
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from  throwioK  down  more  sacks  until  he  had  piled  up  those  al- 
ready there;  that  it  then  became  the  duty  of  defendants  and  their 
employees  not  to  throw  down  more  sacks  until  notified  so  to  do; 
and  that  the  defendants,  contrary  to  their  duty  and  without  warn- 
ing, wrongfully  and  negligently  ordered  their  dumpers  to  throw 
down  several  sacks  into  the  hold,  while  the  plaintiff,  not  knowing 
that  sacks  were  to  be  thrown  down  without  warning,  was  work- 
ing directly  beneath  the  hatchway,  whereby  plaintiff  was  in- 
jured —  is  held  to  be  sufficient  and  not  to  show  a£5rmatively  that 
plaintiff  was  guilty  of  contributory  negligence.    Lago  v,  Walsh, 

348 

10.  Evidence  to  the  effect  that  there  was  a  standmg  rule  that  dumpers 

should  give  warning  to  those  in  the  hold  before  dumping  down 
any  sacks;  that  plaintiff  had  told  the  dumper  not  to  throw  down 
any  more  sacks;  that  one  of  the  defendants  passed  by,  and  seeing 
trucks  loaded  with  sacks  standing  there  inquired  the  cause,  and 
was  told  of  plaintiff's  direction;  that  such  defendant  then  looked 
into  the  hold  and  said  with  an  oath,  **  Dump  them  sacks,  dump 
them  down,"  and  they  were  dumped  accordingly,  without  warn- 
ing, is  held  sufficient  evidence  to  sustain  a  verdict  finding  negli- 
gence on  the  part  of  defendants.  Ibid. 

11.  The  fact  that  the  plaintiff  heard  the  defendant's  order  to  dump  the 

•sacks,  and  nevertheless  continued  working  where  they  would  be 
liable  to  strike  him,  is  held  not  to  render  him  guilty  of  contribu- 
tory negligence  as  matter  of  law,  in  view  of  his  previous  direction 
to  the  dumper  and  the  rule  not  to  dump  without  warning,  and  of 
the  equivocal  language  employed  by  the  defendant.  Ibid, 

12.  An  instruction  that  if  the  jury  found  the  defendant  intentionally 

ordered  the  dumper  to  dump  instantly,  without  warning,  when 
he  had  rea.«?on  to  think  there  miglit  be  men  below  in  danger,  such 
act  constituted  carelessness  as  a  matter  of  law,  and  that  plaintiff 
should  recover  unless  they  also  found  that  he  was  guilty  of  con- 
tributory negligence,  is  held  not  to  have  been  erroneous.         Ibid. 

13.  Nor  was  it  error  to  instruct  the  jury  that,  in  passing  upon  the 

question  whether  plaintiff  would  have  escaped  had  he  exercised 
ordinary  care,  they  should  take  into  consideration  all  the  circum- 
stances of  the  case, —  **  get  into  his  shoes,  so  far  as  may  be,  when 
you  pass  upon  his  conduct; "  and  that  carelessness  meant  "lack 
of  ordinary  care:  that  is,  lack  of  such  care  as  the  man  of  ordinary 
care  would  exercise  under  the  particular  circumstances  of  the 
case,"  especially  where  followed  by  an  instruction  that  defendant's 
order  to  dump  acted  as  a  revocation  of  the  plaintift'^s  previous 
order  to  stop  dumping,  and  imposed  upon  the  plaintiff  the  duty  of 
exercising  reasonable  diligence  to  get  out  of  the  way  of  the  sacks 
so  dumped;  and  that  they  should  find  for  the  defendants  unless 
plaintiff  exercised  such  reasonable  diligence.  Ibid. 

14.  Testimony  of  a  physician  to  the  effect  that  the  plaintiff's  injured 

leg  was  more  apt  to  suffer  in  the  future  from  rheumatism  than 
if  it  had  not  been  injured  was  admissible  to  show  the  actual  effect 
of  the  injury.  Ibid, 

15.  An  employer  is  not  relieved  from  liability  for  negligence  o>ausing 

an  injury  to  an  employee  by  the  fact  that  the  negligence  of  a 
fellow-servant  also  contributed  to  the  injury.  Ibid. 

16.  Where  an  experienced  mechanic  is  injured  by  the  slipping  of  a  lad- 

der on  the  floor  where  he  was  using  it,  such  ladder  being  one  of 
the  ordinary  tools  in  use  in  and  about  the  premises  and  selected 
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by  such  mechanio  on  the  occasion  of  such  injury,  it  was  error  ta 
instruct  the  jury  that,  as  a  matter  of  law,  the  master  was  negli- 
gent because  of  some  defect  in  the  ladder,  which  was  open  and 
obvious  to  any  person  paying  reasonable  attention  thereta  Bor- 
den V.  Daisy  Roller  Mill  Co,  407 

17.  A  servant  is  not  ordinarily  obliged  to  search  for  defects  in  instru- 

mentalities furnished  for  his  use;  nevertheless,  in  the  use  of  ordi- 
nary tools,  he  takes  the  risk  of  all  defects  therein  which  are  open 
and  obvious  to  a  person  of  ordinary  care,  by  reasonable  attention 
to  them  as  they  are  used.  Ibid. 

18.  In  an  action  against  a  dock  company  for  injuries  sustained  by  an 

employee,  who  was  struck  by  coal  knocked  from  a  pocket  by  a 
bucket,  alleged  to  have  been  defective,  which  was  used  to  hoist 
coal  out  of  vessels  and  convey  it  to  various  parts  of  the  yard  by 
means  of  a  track  on  a  trestle,  the  only  evidence  of  a  defect  was 
that  the  bucket  failed  to  right  and  latch  itself  on  the  two  preced- 
ing trips,  made  within  fifteen  minutes  prior  to  the  accident.  On 
both  such  occasions  the  hoister  had  succeeded  in  righting  the 
bucket  by  means  of  the  levers,  but  on  the  occasion  in  question  he 
had  failed  to  do  so,  and,  concluding  that  it  would  clear  the  coal 
in  the  pockets,  brought  it  back  unlatched.  After  this  the  bucket 
latched  itself  automatically  on  every  trip  for  an  hour  and  a. half. 
Held,  that  the  negligence,  if  any,  was  that  of  the  hoister,  a  fellow- 
servant  of  plaintiff,  and  not  that  of  the  defendant,  the  time  be- 
tween the  discovery  of  the  defect  and  the  happening  of  the  acci- 
dent being  too  short  to  charge  the  latter  with  constructive  notice. 
Pnjbitski  v.  K  W,  Coal  R  Co,  413 

19.  Failure  of  the  employer  in  such  case  to  provide  a  covering  for  the 

space  beneath  the  course  of  the  buckets  is  held  not  to  have  been 
negligence,  where  there  was  no  evidence  that  such  a  covering  was 
practicable  and  the  undisputed  evidence  was  to  the  effect  that  such 
coverings  were  not  in  use  upon  similar  docks  in  that  part  of  the 
country.  Ibid^ 

20.  The  complaint  stated  that  the  defendant  emplojred  an  incompetent 

servant  to  take  charge  of  boilers  and  engines  in  its  blast  furnace, 
and  that  plaintiff  was  injured  by  a  negligent  act  of  such  servant 
in  the  line  of  his  duty.    Held: 

(1)  That  the  mere  allegation  that  the  servant  performed  a  par- 
ticular act  negligently,  and  plaintiff  was  thereby  injured,  failed 
to  show  that  the  alleged  negligence  of  the  master  in  employing 
the  incompetent  servant  was  the  cause  of  the  plaintiff's  injury. 

(2)  That  the  employment  of  an  incompetent  servant  does  not 
render  the  master  liable  to  a  fellow-servant  for  an  injury  to  hiui 
caused  by  some  negligent  act  of  such  incompetent  servant,  unless 
the  injury  is  the  result  of  such  incompetence.  If  the  injury  be 
the  result  of  a  mere  act  of  negligence  of  the  incompetent  servant, 
it  comes  within  the  rule  that  the  master  is  not  liable  to  an  em- 
ployee for  an  injury  caused  by  the  negligence  of  a  co-employee  in 
the  same  business. 

(3)  That  to  render  mere  negligence  incompetence,  there  must  be 
something  more  than  mere  failure  of  duty  as  to  a  particular  act. 
There  must  be  actual  incompetency  to  do  the  work  properly, 
either  for  want  of  physical  or  mental  ability,  or  want  of  that 
mental  balance  and  self-control  that  enables  one  reasonably  to 
bring  into  use,  with  an  ordinary  degree  of  success,  his  intelligence 
and  experience.    Kliefoth  v.  N.  W,  Iron  Co,  495 
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21.  The  decision  on  former  appeals  in  an  action  for  personal  injuries 
that  the  plaintiff  did  not,  as  a  matter  of  law,  assume  the  rislc  of 
the  accident,  and  that  the  evidence  was  sufficient  to  support  a 
finding  of  the  jury  that  the  keeping  of  the  saw  upon  which  plaint- 
iff was  injuredin  its  exposed  condition  was  negligence  which  was 
the  proximate  cause  of  the  injury,  renders  those  matters  res  adju- 
dicatce  on  appeal  from  the  judgment  rendered  on  a  new  trial  on 
which  the  evidence  was  substantially  the  same  as  before.  Dareey 
V,  Farmers*  Lumber  Co,  673 

'22L  A  special  verdict  is  held  sufficient  to  cover  the  issue  as  to  plaintiff's 
assumption  of  risk,  although  the  question  submitted  on  that  point 
made  wliat  plaintiff,  not  what  a  man  of  ordinary  prudence  and 
intelligence,  ought  reasonably  to  have  foreseen  under  all  the  cir- 
cumstances, the  test  as  to  assumption  of  risk,  where,  construed 
in  the  light  of  the  charge  of  the  court,  the  answer  of  the  jury  to 
such  question  was  to  the  effect  that  the  plaintiff,  as  a  man  of 
ordinary  intelligence  and  prudence,  in  the  exercise  of  ordinary 
care,  ought  not  to  have  known,  nor  reasonably  to  have  expected 
or  foreseen,  that  he  was  liable  to  sustain  such  an  injury  while  in 
the  performance  of  his  duties.  Ibid, 

^  A  finding  in  a  special  verdict  that  a  person  of  ordinary  prudence 
and  intelligence,  engaged  in  the  operation  and  management  of  de- 
fendant's mill,  ought  reasonably  to  have  foreseen  that  an  injury 
would  be  likely  to  occur  to  a  person  employed  as  plaintiff  was  by 
coming  in  contact  with  the  exposed  saw  m  question,  is  held  not 
to  be  inconsistent  with  a  finding  that  the  plamtiff,  as  a  man  of 
ordinary  prudence  and  intelligence,  ought  not  reasonably  to  have 
expected  or  foreseen  that  an  injury  would  be  liable  to  occur  to 
him  while  performing  his  duties  in  the  mill  by  coming  in  contact 
with  the  saw.  *  Ibid. 

24.  Incompetency  of  a  sawyer  may  arise  from  mere  lack  of  practice  for 
several  years  as  well  as  from  never  having  operated  a  saw  carriage 
at  all.    Curran  v.  A,  H,  Stange  Co.  598 

^25.  Plaintiff,  after  working  one  night  in  defendant's  sawmill  as  carriage 
rider,  informed  the  superintendent  that  the  sawyer  was  incompe- 
tent The  next  evening  he  went  to  work  with  the  same  sawyer  in 
charge,  in  reliance,  as  he  claimed,  upon  the  superintendent's  prom- 
ise, made  that  morning,  to  get  another  sawyer,  and  was  injured 
about  two  hours  thereafter  by  reason  of  the  unskilful  manner  in 
which  the  carriage  wa^  operated.  Held,  that  under  all  the  cir- 
cumstances it  was  a  question  for  the  jury  whether  plaintiff  had 
assumed  the  risk  arismg  from  the  incompetency  of  the  sawyer, 
either  by  continuing  in  the  employment  after  the  lapse  of  a  reason- 
able time  for  the  change  of  sawyers  to  be  made  as  promised,  or 
because  the  danger  was  so  great  and  immediate  that  he  was  not 
justified  in  workmg  at  all  on  the  second  evening.  Ibid. 

26.  All  the  facts  and  circumstances  surrounding  plaintiff  at  the  time 

he  commenced  to  work  the  second  evening  were  admissible  as 
explaining  why  he  went  to  work  and  whether  his  act  was  rea- 
sonable; and  the  fact  that,  after  having  stated  that  he  was  still 
relying  upon  the  superintendent's  promise,  he  was  permitted  to 
elaborate  such  statement  of  his  mental  condition  or  conclusions 
in  connection  with  his  testimony  as  to  the  facts  upon  which  they 
were  based,  is  Jield  not  to  have  been  prejudicial.  Ibid. 

27.  Testimony  of  physicians  who  treated  plaintiff  for  his  injuries,  based 

in  part  upon  statements  as  to  his  pains  and  feelinjcs,  made  by  him 
for  the  purpose  of  medical  treatment,  is  held  admissible.       *  Ibid, 
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28.  Testimony  of  a  physician  that,  so  far  as  he  was  able  to  know,  he 

would  say  that  plaintiff's  injuries  were  permanent,  was  admis- 
sible. Tbid. 

29.  A  complaint  alleging  that  numerous  injuries  to  plaintiff's  head, 

back,  and  spine  were  received,  and  that  ** other  serious  injuries 
were  done  him,"  is  held  sufficient,  in  the  absence  of  a  motion  to 
make  more  definite  and  certain,  to  warrant  the  admission  of  evi- 
dence that  plaintiff's  eyesight  and  hearing  were  impaired.      Ibid, 

80.  Where  there  was  little  conflict  in  the  evidence  except  concerning 

the  promise  to  discharge  the  incompetent  servant,  upon  which 
question  the  jury  were  properly  instructed,  a  refusal  to  instruct 
tnat  they  were  not  bound  to  credit  the  tes^^imony  of  the  plaintiff, 
even  in  matters  where  he  was  not  contradicted  by  any  witness,  is 
held  not  to  have  been  error.  Ibid. 

81.  The  use  of  the  word  ought  instead  of  tvoxdd  in  a  quf»stion  of  the 

special  verdict  as  to  whether  the  danger  to  plaintiff  by  reason  of 
the  incompetent  sawyer  was  so  great  that  a  reasonably  prudent 
man,  under  the  circumstances,  oitgfU  not  to  have  subjected  him- 
self to  it,  was  not  an  error  prejudicial  to  defendant,  where  the 
charge  of  the  court  upon  that  question  used  the  correct  word,  and 
defendant  had  requested  the  submission  of  a  similar  question  in 
which  the  word  ought  was  used.  Ibid, 

82.  Where  the  only  claim  of  contributory  negligence  was  that  plaintiff 

assumed  the  risk,  and  that  issue  was  properly  submitted  and  de- 
termined in  the  special  verdict,  failure  to  submit  a  general  ques- 
tion as  to  whether  plaintiff  was  guilty  of  contributory  negligence 
was  not  error.  Ibid, 

MAXIM& 

Causa  proxima  et  non  remota  spectatur,  647, 

Caveat  emptor,  8,  9. 

Stare  decisis,  et  non  quieta  movere.  111. 
Measure  op  Damages.    See  Damaoe&    Sale  op  Chattels,  4 
Mechanics'  Liens.    See  Liens,  1-3. 
Minors.    See  Master  and  Servant,  7. 
Mistake.    See  Estates  op  Decedents,  8.    Mortgages,  7,  8. 
Mitigation  of  damages.    See  Libel. 

MORTGAGEa 

See  Appeal,  7,  18.    Chattel  Mortgages.    Homesteads,  1.    Sale  op 
Chattels,  4,  5.    Wills,  6. 

1.  The  actual  and  open  possession  of  land  by  the  vendee,  under  an  un- 
recorded contract  lor  its  purchase,  is  constructive  notice  of  his 
rights  to  one  who,  while  he  is  so  in  possession,  takes  a  mortga?;e 
of  the  land  from  the  vendor,  but  it  is  not  notice  of  the  rights  of 
one  to  whom  the  vendor  has  secretly  assigned  the  contract.  First 
Nat.  Bank  v.  Chafee,  4^3 

2L  In  the  absence  of  actual  notice,  or  knowledge  of  facts  sufficient  to 
put  him  upon  inquiry  leading  thereto,  that  the  vendor  in  a  con- 
tract for  the  sale  of  land  has  assigned  such  contract  by  aseci'et 
parol  assignment,  one  who  takes  from  the  vendor  a  mortgage 
of  the  land  will  be  protected  against  the  assignee  of  the  contract, 
and  the  claims  of  the  latter  will  be  held  subject  and  subordinate 
to  such  mortgage.  /6id. 
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3.  A  complaint  alleging  that,  as  part  of  the  consideration  paid  for 

mortgaged  premises,  the  defendants,  in  the  deed  conveying  the 
premises  to  them,  expressly  assumed  and  agreed  to  pay  a  portion 
of  the  mortgage  debt,  is  held  sufficient  to  charge  the  defendants 
with  personal  liability.  Whether  the  defendants  knew  of  and 
assented  to  that  provision  in  the  deed  is  a  mere  matter  of  proof, 
and  therefore  need  not  be  pleaded.    Stites  v,  Tlwmpson,  329 

4.  A  purchaser  of  mortgaged  premises,  who  assumes  and  agrees  to  pay 

the  mortgage  debt  as  part  of  the  consideration,  is  liable  as  a 
principal  and  not  as  a  surety;  and  his  liability  may  be  enforced 
without  foreclosure  of  tJie  mortgage.  Palnieter  v.  Carey,  63  Wis. 
426,  limited  and  explained.  IhicL 

5.  Sees.  3533, 3534.  3540,  R  a  1878,  provide  that  the  owner  of  lands  sold 

on  the  foreclosure  of  a  mortgage  by  advertisement  may  redeem 
therefrom,  and  that  if  redemption  be  not  made  the  sale  shall  be 
completed  by  the  making  of  a  deed  to  the  purchaser,  his  assigns 
or  pereonal  representatives,  and  also  provide  that  if  the  owner 
fails  to  redeem,  any  subsequent  mortgagee  may  do  so  and  will 
thereby  become  entitled  to  a  deed  completing  such  sale.  Held, 
that  the  bona  fide  holder  of  a" mortgage,  though  given  after  the 
foreclosure  sale,  who  redeems  therefrom,  is  entitled  to  a  deed  to 
complete  the  sale,  which  deed  will  vest  in. the  grantee  all  the  title 
of  the  mortgagor  at  the  time  of  the  making  of  the  first  mortgage, 
and  cut  off  all  further  claim  under  such  first  mortgage.  McLean 
V,  Hoehle,  359 

G.  Under  sec.  3169,*  R  S.  1878  (providing  that  the  sheriff  or  referee  mak- 
ing a  foreclosure  sale  "shall  make,  execute  and  deliver  to  the  pur- 
chaser a  deed  of  the  premises  sold  .  .  .  which  deed,  upon  the 
confirmation  of  such  sale,  .  .  .  shall  be  a  bar  to  all  claim,  right 
or  equity  of  redemption  therein,  of  and  against  the  parties  to 
such  action,  their  heirs,"  etc.,  and  also  against  all  persons  claiming 
under  them  subsequent  to  the  filing  of  the  notice  of  lis  pendens), 
a  referee's  deed  to  the  purchaser,  upon  the  confirmation  of  the 
sale,  passed  to  him  all  the  ri^ht.  title,  or  interest  of  the  mortgagee 
in  and  to  the  premises  sold,  including  his  intefest  in  the  premises 
arising  under  tax  certificates  held  by  him  at  the  time  of  the  sale. 
Ames  V,  Storer,  873 

7.  A  mortgage,  executed  by  a  life  tenant  who  was  also  vested  with  a 

power  to  mortgage  the  fee,  which  did  not  refer  to  the  power  and 
therefore' covered  only  the  life  estate,  may  be  reformed  so  as  to 
cover  the  fee,  where  both  parties  thereto  inteoded  and  agreed  that 
the  fee  of  the  land  and  not  the  mere  life  estate  should  be  mort- 
gaged, and  supposed  that  a  mortgage  in  the  usual  form  would  be 
a  valid  mortgage  of  the  fee  under  the  power,  Lardner  v.  Will- 
ia7nSt  514 

8.  A  judgment  in  such  a  case,  based  on  findings  authorizing  a  reforma- 

tion, which  foreclosed  the  mortgage  and  ordered  a  sale  of  the  fee, 
in  all  respects  as  though  the  mortgage  had  been  reformed,  but 
contained  no  provision  specifically  reforming  it,  was  substantially 
a  judgment  of  reformation.  Ibid, 

MUNICIPAL  CORPORATIONa 
See  Towns. 
Powers  of  officers:  Mayor:  President  of  council 
1.  Under  sea  3,  subch.  Ill,  of  the  charter  of  the  city  of  La  Crosse  (ch. 
162,  Laws  of  1887),  and  sec  4,  subch.  II,  of  the  same  act,  the  mayor 
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of  the  city  can  perform  no  official  duty  while  absent  from  the 
city.  Consequently  the  appointment  of  a  board  of  police  and  fire 
commissioners  by  virtue  of  ch.  247,  Laws  of  1897»  is  void,  if  made 
by  him  while  so  absent    State  ex  reL  Emberson  v.  Byrne,  16 

2.  The  president  of  the  common  council  being  authorized  to  execute 
all  the  powers  and  perform  all  the  duties  of  the  mayor  during 
that  official's  absence  from  the  city,  the  appointment  by  him  of  a 
board  of  police  and  fire  commissioners,  when  acting  mayor  in  such 
a  case,  was  legal  and  valid.  Ibid, 

Commencement  of  term  of  officers.    See  Officers. 

Levy  of  taxes  by  common  council.    See  Tax  Titles,  1« 

Indebtedness:  Constitutional  limit:  Contracts, 

8.  Unpaid  instalments  upon  contracts  for  the  purchase  of  park  lands 
made  pursuant  to  sec.  13,  ch.  488,  Laws  of  1889,  and  sec.  8,  ch.  179. 
Laws  of  1891  (authorizing  the  city  of  Milwaukee  to  purchase  lauds 
for  park  purposes  upon  credit,  and  providing  that  "  for  that  pur- 
pose the  proper  officers  of  said  city  may  execute  and  deliver  to 
the  vendor  of  such  land  or  property  purchased,  an  instrument 
creating  a  lien  thereon  for  such  purchase  money,  without  creating 
any  corporate  liabilities  therefor,  to  secure  the  whole  or  any  part 
of  the  price  in  instalments  " ),  do  not  constitute  corporate  indebted- 
ness within  the  meaning  of  sec.  8,  art.  XI.  Const,  restricting  the 
power  of  titles  to  contract  debts.  Pinney  and  Newman,  JJT,  dis- 
sent   Bumham  v,  Milwaukee,  138 

4.  The  provision  of  the  laws  under  which  such  contracts  were  made, 

that  no  corporate  liability  should  be  created,  has  controlling  ef- 
fect over  provisions  in  the  contracts  in  effect  promising  to  pay 
the  deferred  instalments.  Joii 

Special  legislation  amending  charter:  Constitutional  law, 

5.  Ch.  288,  Laws  of  1897,  authorizes  the  erection  of  garbage  reducing 

works  in  cities  of  the  first  class  and  the  issue  of  bonds  m  payment 
therefor,  and  provides  that  all  such  bonds  issued  shall  be  issued, 
used,  and  disposed  of  in  accordance  with  the  provisions  of  oh.  311, 
Laws  of  1893.  Sec.  2  of  said  ch.  811  provides  that  no  bonds  shall 
be  issued  under  it  unless  authorized  by  a  vote  of  three  fourths  of 
the  common  council.  Ch.  880,  Laws  of  1897,  amendatory  of  ch. 
288,  provides  tliat  the  common  council  of  any  city  of  the  first 
class,  during  the  year  1897,  may  issue  corporate  bonds,  not  exceed- 
ing a  certain  amount,  for  the  purpose  of  erecting  garbage  reducing 
works,  providihg  such  issue  shall  be  authorized  by  a  vote  of  the 
majority  of  the  members  of  the  common  council  elect  The  city 
of  Slilwaukee  was  the  only  city  of  the  first  class  in  the  state,  anJi 
no  other  could  possibly  come  into  that  class  during  the  year  1897. 
Held,  that  said  amendment  was  special  legislation  amending  the 
charter  of  Milwaukee,  and  was  therefore  within  the  inhibition  of 
subd.  9,  sec.  31,  art  IV,  Const    Bumham  v,  Milwaukee,  128 

Claims:  Presentation  for  allowance:  Appeal, 

6.  Under  sec.  25,  subch.  VII,  ch.  36,  Laws  of  1888  (providing  that  no 

action  shall  be  maintained  against  the  city  of  Madison  until  the 
claim  on  which  it  is  based  shall  have  been  first  presented  to  the 
common  council  for  allowance;  and  that  the  determination  of 
the  council  disallowing  the  claim  shall  be  final  and  conclusive  and 
a  complete  bar  to  any  action  founded  thereon,  otherwise  than  by 
appealX  failure  to  act  on  a  claim  for  five  months  after  its  presen- 
tation constitutes,  presumptively  at  least,  a  waiver  of  the  nght  of 
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the  city  to  be  exempt  from  an  action  on  the  claim  instituted  in 
the  usual  way.    Kraft  v.  Madison^  25!^ 

7.  Although  tlie  claimant  in  such  case  has  a  remedy  by  mandamna  to 
compel  the  council  to  act  on  his  claim,  that  remedy  is  not  exclu- 
sive, since  he  might  still  be  put  to  his  appeal  and  the  prosecution 
of  his  claim  in  the  circuit  court  He  may  therefore  elect  to  bring 
his  action  in  the  usual  way  directly  against  the  city.  IbUL 

^  Where  a  city  charter  provides  that  no  suit  on  any  claim  or  demand 
shall  be  brought  against  the  city  until  the  claimant  shall  have 
presented  the  same  to  the  common  council  for  allowance;  that  in 
case  of  a  disallowance  thereof  the  claimant  may  proceed  by  ap- 
peal to  the  circuit  court  within  twenty  days  thereafter;  that  fail- 
lire  to  pass  on  the  claim  within  sixty  days  after  presentation  shall 
be  deemed  a  disallowance;  that  the  disallowance  of  the  claim 
-shall  be  conclusive  and  a  bar  to  any  action  in  court  founded 
thereon  unless  appealed  from  within  the  time  provided  by  the 
charter;  that  no  suit  of  any  kind  on  any  claim  of  any  character 
shall  be  brought  against  the  city,  but  that  the  claimant  shall  pro- 
ceed to  enforce  his  claim  by£ling  the  same  with  the  citv  clerk 
for  the  action  of  the  common  council  thereon,  and  appeal  there- 
from in  case  of  final  adverse  action  as  provided  by  the  charter; 
that  failure  of  the  common  council  to  pass  upon  the  claim  within 
sixty  days  from  the  time  of  such  filing  may  be  taken  by  the 
claimant  as  a  disallowance  of  his  claim;  and  that  the  council 
shall  not  consider  any  claim  till  it  shall  first  have  been  examined 
and  reported  on  by  the  comptroller,  held: 

(1)  That  the  words  "presented  to  the  common  council  for  allow- 
ance "  and  "filed  with  the  city  clerk  for  the  action  of  the  common 
council  thereon  "  are  synonymous  terms  and  not  affected  by  the 
requirement  that  the  comptroller  shall  examine  and  report  on 
claims  before  the  consideration  thereof  by  the  council. 

(2)  That  when  a  claim  is  filed  with  the  city  clerk  for  the  action 
of  the  common  council  thereon,  it  is  in  legal  effect  presented  to 
such  council  for  allowance. 

(3)  That  the  sixty-day  period  of  delay,  which  operates  for  the 
purposes  of  an  appeal  ais  a  disallowance' of  a  claim,  commences  to 
run  as  soon  as  the  same  is  presented  to  the  common  council  for 
allowance  by  filing  the  same  with  its  clerk  for  its  action  thereon. 

(4)  That  the  word  **  may,"  in  the  provision  to  the  effect  that 
sixty  days*  neglect  to  pass  upon  a  claim  may  be  taken  as  a  disal- 
lowance for  the  purposes  of  an  appeal,  and  the  word  **may," 
in  the  provision  to  tne  effect  that  upon  the  disallowance  of  a 
claim  the  claimant  may  appeal,  raust  be  construed  in  a  sense  ex- 
clusive, so  that  when  the  right  of  appeal  is  perfected  it  must  be 
exercised  within  the  twenty  days  provided  b^  the  charter,  or  the 
claimant  will  be  forever  barred  from  prosecuting  his  claim  in  any 
court     Mason  v,  Ashland^  540 

Plats:  Dedication  of  streets.    See  Plats  of  Land,  2. 

Injuries  from  defects  in  streets^  sidewalks,  etc^ 

9.  Upon  evidence  showing  among  other  things  that,  while  plaintiff 
was  walking  in  a  snow  storm  which  might  well  conceal  a  hum- 
mock of  'ice  around  a  pump  in  the  sidewalk,  he  slipped  and  fell 
thereon,  his  attention  being  for  the  moment  diverted  by  being  ac- 
costed by  a  friend,  it  is  held  that  he  was  not  guilty  of  contributory 
negligence,  as  a  matter  of  law,  in  not  seeing  and  avoiding  such  ice. 
Kenyon  v.  Mondovi,  50 
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10.  In  an  action  atcainst  a  city  for  personal  injuries  caused  by  a  defect 

in  a  sidewalk,  evidence  that  there  was  plainly  visible  in  a  very 
generally  traveled  sidewalk,  at  the  place  where  the  accident  oc- 
curred, a  hole  large  enough  to  admit  a  man*s  foot,  and  that  it  had 
existed  there  for  about  a  year,  is  sufficient  to  sustain  a  verdict 
finding  the  city  guilty  of  negligence.    Crites  v.  New  Richmond,   65^ 

11.  The  mere  fact  that  the  plaintiff  in  an  action  for  such  injury  had 

previous  knowledge  of  such  defect, —  frequently  saw  it  and  con- 
sidered it  to  be  dangerous, —  does  not  establish  contributory  negli- 
gence on  his  part,  as  a  matter  of  law.  Though  he  knew  of  it,  he 
was  not  bound  at  all  times,  b^  da;y'  or  night,  when  passing  over 
such  walk  to  bear  the  defect  in  mind;  and  if  an  injury  occurred 
when  his  attention  was  momentarily  diverted  by  other  matters, 
the  question  of  contributory  negligence  was  one  for  the  jury  ta 
decide  upon  all  the  fact&  IbicL 

1%  Plaintiff,  in  passing  over  a  portion  of  a  sidewalk  in  the  defendant 
village  which  inclined  twelve  or  fourteen  inches  in  six  feet,  fell 
and  was  injured.  It  appeared  that  four  slats  had  been  nailed 
across  said  incline  about  fourteen  inches  apart,  but  that  they  had 
been  covered  up  by  snow  which  had  accumulated  on  the  walk: 
that  sleet  or  mist  during  the  night  preceding,  or  early  on  the  morn- 
ing of,  the  accident,  followed  by  a  slight  flurry  of  snow,  had  ren- 
dered the  walk  very  slippery,  but  that  it  had  not  previously  been 
in  that  condition;  that  ashes  had  been  sprinkled  on  the  walk  be- 
fore, bi\t  none  had  been  sprinkled  after,  such  slippery  condition 
arose;  that  the  accident  happened  about  9  o'clock  in  the  morning; 
and  that  plaintiff  had  passed  over  the  place  in  question  a  short 
time  previous  thereto,  going  in  the  opposite  direction,  and  knew  the 
slippery  condition  of  the  walk.  Hdd^  as  matter  of  law,  that  no 
defect  in  the  sidewalk  was  shown  which  would  render  the  village 
liable  for  plaintiff's  injury.     Cooper  v,  Waterloo,  424 

18.  The  provision  of  sec.  1339,  R.  S.  1878,  as  amended  by  ch.  236,  Laws  of 
1897,  limiting  the  time  for  service  of  notice  of  injuries  caused  by 
defects  in  highways  and  streets  to  •*  thirty  days  in  the  case  of  any 
county  or  town,  and  fifteen  days  in  the  case  of  any  city  or  vil- 
lage," is  not  unconstitutional,  either  because  the  time  prescribed 
is  unreasonably  short,  or  because  a  different  limitation  is  pre- 
scribed in  case  of  counties  and  towns  from  that  prescribed  in  case 
of  cities  and  villages.     Daniels  v.  Racine^  64^ 

Injury  from  explosion  of  firecracker  in  street:  Riot 

14.  A  complaint  alleging  that  plaintiff  was  injured,  while  driving  along 
a  street  in  the  defendant  city  on  the  evening  of  the  Fourth  of  Jul  v> 
by  the  explosion  of  a  cannon  cracker,  or  explosive  article,  or  bomb, 
thrown  and  exploded  by  someone  among  a  crowd  of  tliirty  or  more 
people  who  were  obstructing  the  sidewalk,  and  unlawfully  and  in 
a  tumultuous  manner  engaged  in  exploding  firecrackers,  etc.,  which 
were  dangerous  unless  handled  with  extreme  care,  but  not  alleg- 
ing or  containing  anything  to  indicate  that  the  crowd,  or  anj- 
three  or  more  persons  therein,  had  any  common  intent  or  purpose 
to  injure  the  plaintiff  or  any  other  person  by  the  explosion  in  ques- 
tion, does  not  state  a  cause  of  action  against  the  city  under  sec. 
988,  S.  &  B.  Ann.  Stats.,  making  cities  liable  for  injuries  done  by 
mobs  or  riots.    Aron  v.  Wausau,  592 

Mutual  Insurance  Companies.    See  Insurance,  3-6. 

Name  of  foreign  corporation :  Right  to  use.    See  Insurance,  L 
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NEGLIGENCE. 

See  Master  and   Servant,  8-32.     Municipal  Corporations,  9-121. 
Railroads,  4-8.    Street  Railways. 

1.  Unless  the  proof  of  contributory  negligence  is  so  clear  and  decisive 

as  to  leave  no  room  for  unbiased  and  impartial  minds  to  come  to 
any  other  conclusion,  the  question  of  such  negligence  must  be  de- 
termined by  the  jury.    Powell  v.  Ashland  I,  &  S,  Co.  3& 

2.  In  all  cases  where  the  inference  of  contributory  negligence  or  the 

absence  of  it  is  in  doubt,  giving  the  testimony  the  construction 
most  favorable  to  the  party  charged  therewith,  the  question  is  for 
the  jury.  In  order  to  warrant  a  nonsuit,  or  an  absolute  direction 
to  find  for  the  defendant,  on  the  ground  of  contributory  negli- 
gence, the  proof  of  such  negligence  must  be  clear  and  decisive,, 
leaving  no  room  for  impartial  and  unbiased  minds  to  arrive  at 
any  otner  conclusion.    Crites  u  New  Richmond^  65 

3.  Though  contributory  negligence  may  appear  on  the  plaintiff's  own 

showing,  in  an  action  for  personal  injuries,  so  as  to  render  proof 
of  it  by  the  defendant  unnecessary,  vet  an  instruction  that  the 
burden  of  proof  thereof  is  upon  the  defendant  is  not  misleadinj^,. 
when  the  court  adds  that  such  negligence  cannot  be  presumed  in 
the  absence  of  facts  showing  it  or  circumstances  from  which  the 
inference  can  properly  be  drawn.  IbidL 

Negotiable  iNSTRUMEXTa    See  Bills  and  Notes. 

NEW  TRIAL. 
See  Appeal,  a 

1.  Sec.  3087.  S  &  B.  Ann.  Stats,  (providing  in  effect  that  in  ejectment.. 

when  plaintiff  is  entitled  to  recover  by  reason  of  the  invalidity  of 
any  tax  deed  under  which  defendant  claims  title,  he  shall  be  re- 
quired, except  in  certain  cases,  as  a  condition  precedent  to  judg- 
ment in  his  lavor,  to  pay  to  the  defendant  '*  the  amount  for  which 
such  land  was  sold,  and  the  costs  of  executing  and  recording  such 
tax  deed,  and  the  amount  paid  by  the  defendant  for  taxes  assessed 
upon  such  premises  subsequent  to  said  sale,  with  interest  on  alt 
such  sums  at  the  rate  of  twenty-five  per  centum  per  annum  from 
the  time  so  paid  until  the  date  of  the  verdict,"  subject  to  setoff )^ 
shows  a  legislative  intent  to  have  the  judgment  conclude  all  fur- 
ther controversy  as  to  any  claim  by  such  defendant  on  account  of 
any  of  such  taxes.  The  propriety  of  allowing  a  new  trial, for  the 
purpose  of  permitting  the  defendant  to  set  up  other  tax  deeds,, 
based  upon  certificates  of  sales  for  subsequent  taxes,  where  such 
certificates  were  held  by  him  at  the  time  of  the  trial,  is  therefore 
questioned.    Cook  v.  McComb,  526 

2.  A  party  is  estopped  to  object  to  the  granting  of  a  new  trial  by  ac- 

cepting the  costs  imposed  on  the  other  party  as  a  condition  of 
granting  it.  Ibid. 

3.  In  order  to  warrant  the  granting  of  a  new  trial  on  the  ground  of 

newly  discovered  evidence,  it  must  appear  that  the  facts  upon 
which  reliance  is  placed  were  discovered  after  the  trial.  Curran 
V.  A,  H.  Stange  Co.  598 

4.  Evidence  that  an  expert  witness  who  had  testified  that  he  was  a 

graduate  of  certain  medical  colleges  was  not  a  graduate  of  one  of 
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them  would  be  merely  impeaching  evidence,  and  a  refusal  to  grant 
a  new  trial  on  the  ground  that  that  fact  was  not  discovered  until 
after  the  former  trial  was  therefore  not  error,  IbicL 

l^ONsuiT.     See  NKGUaENCE,  1,  3. 
Notice. 
Of  appeal    See  Appeal,  7.    Attorneys,  2. 
Of  meeting  of  school  board.    See  COBCMON  SCHOOLS. 
Of  claim  for  lien.    See  Liens,  I. 

Of  defect  in  machinery.    See  Master  and  Servant,  18. 
Of  rights  in  land.    See  Mortgages,  1. 

Of  injuries  from  defects  in  streets.  See  Municipal  Corporations,  IS, 
Of  making  improvements.    See  Tax  Titles,  1. 
Of  lack  of  authority  to  make  contract     See  Towns,  4, 
Of  proceedings  to  have  trust  executed.    See  Trusts  and  Trustees,  1. 
Of  proving  will    See  Wills,  8-5. 
l^uiSANCE.    See  Courts. 

OFFICERa 

Commencement  of  term:  Custom, 

It  being  the  uniform  custom  in  this  state  for  old  officers  to  go  out 
of,  and  newly  elected  officers  to  come  into,  office  at  noon  of  the 
day  appointed  by  law  for  the  term  to  commence,  held^  that  such 
custom  contravenes  no  statute  and  has  the  force  of  law.  State  ex 
reU  Emherson  v.  Byrne^  16 

De  facto  officers.    See  Justices*  Courts,  2. 

Proof  of  official  character.    See  Partnership,  (IX 

Lumber  inspectors.    See  Agency,  4. 

County  office i-s.    See  Counties.    District  Attorney. 

Mayor  and  president  of  council.    See  Municipal  Corporations,  1,  2. 

Police  and  fire  commissioners.    See  Municipal  Corporations,  1,  2. 

Town  officers.    See  Towns,  1,  8-5. 

School  officers.    See  Common  Schools. 

PARENT  AND  CHILD. 

See  Wills,  2. 

^  decree  of  divorce,  granted  for  cruel  and  inhuman  treatment  of  the 
wife  by  the  hust>and,  awarded  the  care  and  custody  of  the  chil- 
dren  to  the  wife  until  the  youngest  became  ten  years  of  age,  but 
made  no  provision  for  their  support  When  the  youngest  child 
reached  that  a^e  the  father  applied  to  the  mother  to  have  the 
child  come  to  live  with  him,  but  the  mother  refused  to  let  him  go, 
and  the  father  thereupon  told  her  that  he  would  not  pay  for  his 
keeping.  Thereafter  the  father  made  frequent  etforts  to  get  the 
child  to  live  with  him,  but  the  mother  would  not  consent,  and  the 
child  continued  to  reside  with  his  mother  until  a  short  time  before 
the  death  of  his  father,  at  which  time  the  latter  sent  him  away  to 
school,  where  he  remained  until  after  his  father's  death.  Held^ 
that  a  promise  on  the  part  of  the  father  to  compensate  the  mother 
for  her  necessary  expenses  in  maintaining  the  child  after  the 
father  became  entitled  to  his  care  and  custody,  would  be  implied 
from  his  acquiescence  in  such  maintenance  by  her  and  his  failure 
to  compel  tne  child  to  live  with  him.  Marshall,  J.,  dissents. 
Zilley  V,  Dunwiddie^  428 

Parties.  See  Appeal,  7.  Costs.  Counties.  Married  Women,  2. 
Pleading,  0.  Sale  op  Chattels,  5.  Towns,  1.  Trusts  and 
Trustees,  2. 
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PARTNERSHIP. 

See  Judgment,  1.    Pleading,  9.    Voluntary  Assignment,  4. 

Where  several  persons  who  had  been  doing  business  as  copartner?^ 
having  a  going  mercantile  business,  formed  a  corporation,  deter- 
mined their  respective  interests  in  the  partnership  property,  sub- 
cribed  for  stock  in  the  corporation  to  the  extent  or  such  interests* 
conveyed  the  partnership  property  and  business  to  the  corporation,, 
and  respectively  received  therefor  the  stock  subscribed,  without 
making  any  special  provision  for  the  payment  of  the  partnership- 
debts,  and  thereafter  continued  the  business  in  the  same  place,, 
with  the  same  property,  but  in  the  name  of  and  for  the  corpora- 
tion, and  there  is  no  evidence  or  circumstance  to  impeach  the 
transaction  for  fraud,  unless  under  sec.  3310,  R.  S.  1878,  because  or 
want  of  delivery,  change  and  continued  change  of  possession,  of" 
the  things  sold,  the  presumption  Qf  fraud  arises,  and  thereafter 
some  of  the  property  was  seized  on  executions  issued  on  judg- 
ments against  the  partnership,  the  corporation  replevied  the  same 
and  the  person  making  the  seizure,  in  justification  thereof,  gave 
in  evidence  the  executions  but  made  no  proof  of  his  official  char- 
acter or  of  the  existence  of  the  judgments,  other  than  by  the  pro- 
duction of  such  executions;  Held: 

(I)  That  proof  of  the  existence  of  a  valid  judgment  and  of  the 
official  character  of  the  person  who  made  the  seizure  was  essen- 
tial to  make  out  his  defense,  and  that  neither  of  such  facts  was 
established  by  the  mere  production  of  the  execution. 

(3)  That  a  transfer  of  the  property  by  the  partners  to  the  corpo- 
ration, without  in  any  way  retaining  any  equity  to  have  the  p«^.rt- 
nership  debts  satisfied  out  of  such  property,  left  no  remedy  in 
that  regard  to  the  creditors,  under  the  rule  that  the  creditors  of  a 
partnership  have  no  lien  on.  or  equity  in,  partnership  assets,  inde- 
pendent of  the  equity  of  the  partners. 

(8)  That  the  mere  fact  that  the  debts  of  the  partnership  were 
not  provided  for  in  the  transaction,  there  being  no  proof  that  the 
members  of  the  partnership  were  insolvent,  was  not  sufficient  to 
in  any  way  impeach  the  bona  fides  of  the  transaction. 

(4)  That  the  statutory  presumption  of  fraud  was  eflfectually 
rebutted  by  proof  that  a  full  consideration  was  paid  for  the  prop- 
erty.   Densmore  Commission  Co.  v.  Shong,  •  380 

Payment.  See  Bills  and  Notes,  1.  Limitation  op  Actions,  1.  Sale 
OF  Chattels,  8. 

Physicians  and  Surgeons.  See  Evidence,  8,  a  Master  and  Serv- 
ant, 14.  27,  28.    New  Trial,  4. 

Place  op  Trial.    See  Appeal^  t 

PLATS  OF  LAND. 

See  BOXTNDABIES. 

1.  Upon  a  recorded  plat  a  strip  of  land  south  of  and  adjoining  a  river 
was  marked  *' reserved  for  private  use."  South  of  said  strip  was 
block  7,  on  the  east  side  of  which  was  Walnut  street  and  on  the 
west  side  Vine  street.  Upon  the  plat  said  streets  extended  only 
to  the  reserved  strip,  but  in  fact  vine  street  was  used  as  a  public 
street  to  the  river.  A  deed  of  a  portion  of  said  reserved  strip  de- 
scribed the  premises  conveyed  as  Dounded  "on  the  east  by  Walnut 
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street,  on  the  south  by  block  No.  7,  on  the  west  by  Vine  street,  and 
,  on  the  north  by  the  center  of  "  the  river.  Held,  that  the  grantee 
in  such  deed  took  title  to  the  center  of  Vine  street  extended,  sub- 
ject to  the  public  easement;  and  that  a  conveyance  of  all  the  re- 
mainder of  said  reserved  strip  included  the  west  half  of  Vine  street. 
.  Broum  v,  Barahoo,  273 

"21  On  the  north  side  of  the  river,  the  plat  extended  to  the  town  line. 
North  of  said  line  was  another  plat  in  which  Oak  street  was  in 
direct  line  with  Vine  street  Water  street  ran  east  and  west  along 
the  south  side  of  blocks  1,  2,  and  3,  but  the  south  line  of  the  west- 
ern portion  of  said  street,  through  which  Vine  street  would  run  if 
extended  across  the  river,  was  not  designated,  there  being  no  lots 
between  Water  street  and  the  river  at  that  place.  Two  streets  en- 
tered the  eastern  portion  of  Water  street  from  the  south,  and  three 
entered  the  street  from  the  north,  one  of  the  latter,  the  name  of 
which  was  not  designated,  being  in  direct  line  with  Vine  and  Oak 
streets.  The  plat  stated  that  all  streets  were  sixty-six  feet  wide. 
Held,  that  the  recording  of  said  plat  and  the  public  use  of  the  un- 
named street,  and  of  Water  street  along  said  three  blocks,  for  more 
than  forty  years,  constituted  a  dedication  of  such  streets  to  the 
public,  notwithstanding  a  reouirement  that  plats  should  "particu- 
larly describe  and  set  forth  alt  streets  •  •  •  giving  names,  width, 
courses*  boundaries,  and  extent'*  Ibid, 

PLEADING. 

See  Appeal,  6,  12.  Bills  and  Notes,  1.  Cloud  on  Title.  Estates 
OP  Decedents,  7.  Insurance,  13  (b).  Libel,  1,  6.  Master  and 
Servant,  1,  5,  6,  9,  20,  29.  Mortgages,  3.  Tax  Titles,  1,  3. 
Towns,  1.  Voluntary  Assignment,  1. 
1.  In  an  action  by  an  executor  to  foreclose  a  mortgage  given  to  his 
testator,  a  son  of  the  latter  was  interpleaded  as  claiming  to  own 
the  notes  and  mortgage.  He  answered  claiming  to  own  them  by 
purchase  from  his  father,  but  at  the  trial  the  proof  showed  that 
he  was  the  owner  by  gift.  A  prior  examination  of  the  son,  how- 
ever, under  sec.  4096,  R.  S.,  had  shown  the  nature  of  his  claim,  so 
that  plaintiff  was  not  misled.  Held,  that  there  was  no  failure  of 
proof  on  the  |)art  of  the  son,  and  no  material  variance,  the  sub- 
stance of  tlie  issue  being  the  ownership  of  the  notes,  and  the 
means  whereby  the  son  became  the  owner  being  merely  inci- 
dental. McNally  v.  Mc Andrew,  62 
^.  The  only  pleadings  in  actions  under  the  Code  are  those  prescribed 
thereby.  It  constitutes  a  complete  system  which  preserves  all 
the  remedies,  both  at  law  and  in  equity,  of  the  old  system  and 
with  the  rules  of  court,  prescribes  the  methods  of  procedure  and 
system  of  pleading  by  which  the  jurisdiction  of  the  court  is  exer- 
cised and  the  remedies  pursued.    Kollock  r.  Scribner,                  104 

5.  The  system  of  pleading,  consisting  of  complaint,  demurrer,  answer, 
and  reply,  meets  the  necessities  of  all  parties,  in  all  cases,  and 
in  all  courts.  The  answer  setting  up  new  matter  constituting  a 
counterclaim,  where  a  defendant  seeks  affirmative  relief  against 
a  plaintiff,  and  the  answer  setting  up  facts  entitling  a  defendant 
to  such  relief  against  his  co-defendant  as  the  court  has  jurisdiction 
to  grant  under  sec.  2883,  R  S.,  take  the  place  of  the  cross  bill  of 
the  old  practice.  The  answer  of  a  defendant,  seeking  relief  of  his 
co-defendant,  is  in  the  nature  of  a  cross  bill,  but  is  an  answer  and 
a  code  pleading  nevertheless.  ^        Ibid,, 
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4^  A  defendant  seeking  relief  of  a  co-defendant  must  set  up  the  facts 
entitling  him  thereto  by  answer,  and  therein  claim  such  relief,  and 
it  is  proper  for  the  court  to  require  him  to  serve  such  answer  on 
the  defendant  affected  thereby  and  to  require  the  latter  to  plead 
to  such  answer  by  way  of  demurrer  or  reply.  Ibid. 

5.  Where  there  is  an  answer  by  a  defendant,  setting  up  new  matter 
entitling  him  to  relief  against  a  co-defendant  and  claiming  such 
relief,  and  the  facts  constituting  the  cause  of  action  in  that  re- 
gard, independent  of  the  principal  action,  would  not  entitle  such 
aefendant  to  any  relief  in  equity,  if  the  complaint  fails  for  want 
of  equity,  or  is  dismissed,  that  carries  with  it  the. incidental  issues 
between  the  co-defendants.  Ibid. 

*6.  A  defect  of  parties  plaintiff  cannot  be  reached  by  a  general  de- 
murrer to  the  complaint.    Beyer  v.  Crandon,  806 

7.  In  an  action  to  recover  a  balance  due  for  merchandise  sold  and  de- 
livered to  the  defendant,  under  an  answer  admitting  the  purchase 
and  alleging  payment,  evidence  that  $500,  paid  to  plaintiffs  by 
defendant  on  account  of  another  transaction  before  the  merchan- 
dise was  purchased,  should  be  applied  as  payment  on  the  mer* 
chandise,  was  inadmissible.  The  facts  entitling  defendant  to 
such  application  should  have  been  pleaded  as  a  counterclaim.  Mar- 
gan  v,  Hayes,  813 

S.  Allegations  that  defendants  were  copartners;  that  plaintiff  had  a 
running  account  with  the  firm;  that  he  delivered  to  the  firm  a  cer- 
tificate for  corporate  stock,  under  an  agreement  that  the  div- 
idends paid  thereon  should  be  collected  and  credited  to  him  on 
such  account;  that  several  dividends  were  collected,  the  amount 
of  each  being  specified;  and  that  defendants  thereafter  refused  to 
credit  the  same  as  agreed,  or  to  account  therefor,  are  held  suffi- 
cient to  state  a  cause  of  action  for  breach  of  the  agreement  Lit- 
tle V.  Staples,  ■  844 

9.  Under  sec.  4197,  R  S.  1878,  where  the  complaint  expressly  alleged 
that  the  defendants  were  copartners,  a  general  denial  did  not  put 
in  issue  the  question  of  partnership.    Lago  v,  Walsh,  848 

10.  In  an  action  to  recover  instalments  of  rent,  the  verification  of  the 

complaint  by  an  agent  showed  that  the  deponent  had  acted  as 
agent  for  the  plaintiff  in  collecting  rents  for  several  years,  and  had 
collected  a  considerable  amount  thereof,  and  that  his  belief  as  to 
the  allegations  made  upon  information  and  belief  was  founded 
up|on  transactions  wherein  he  was  plaintiff's  agent.  Held,  that 
this  sufficiently  set  forth  the  agent's  knowledge  and  the  grounds 
of  his  belief,  under  sea  2606,  R,  &  1878.    Roosevelt  v,  Ulmer,       350 

11.  The  admission  of  service  indorsed  upon  the  back  of  a  summons  and 

complaint  cannot  be  considered  in  passing  upon  a  demurrer  based 
upon  the  statutes  of  limitation,  since,  unaer  sec.  2649,  R.  S.  1878,  a 
demurrer  reaches  only  such  defects  as  appear  upon  the  face  of  the 
complaint     Anderson  v.  Douglas  Co,  893 

12.  The  objection  that  the  plaintiff  has  an  adequate  remedy  at  law  can- 

not be  raised  by  a  demurrer  ore  tenus  to  the  complaint  Bigelow 
V,  Washburr^,  553 

13.  In  pleading  fraud  it  is  not  sufficient  to  allege  the  mere  conclusion 

that  the  party  acted  fraudulently,  but  the  facts  from  which  such 
conclusion  is  drawn  must  be  stated.    Crowley  v.  Hicks,  566 

14.  In  an  action  to  compel  a  conveyance  of  land  which  plaintiff  claimed 

to  have  bought  at  auction  sales,  an  allegation  in  the  complaint 
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that  when  the  land  was  first  put  up  at  auction  by  defendants  the 
plaintiff  was  the  highest  and  best  bidder,  and  that  *'  memoranda 
of  the  bids  and  sale  were  duly  made  and  kept  by  the  parties,"  is- 
held  insufficient  to  show  a  compliance  with  the  statute  of  frauds 
(sea  2:j04,  R.  S.  1878),  where  the  complaint  does  not  state  that  a 
sale  was  then  in  fact  made,  but  alleges  two  subsequent  auction 
sales  of  the  same  land  by  the  defendants,  at  each  of  which,  also^ 
the  plaintiff  was  the  highest  and  best  bidder,  and  does  not  show 
upon  which  sale  he  reliea    '  IbicL 

15.  A  cause  of  action  against  executors  in  their  rei)resentative  capacity 

cannot  be  joined  with  a  cause  of  action  against  them  as  individ- 
uala  IbidL 

16.  A  demurrer  on  the  ground  that  the  action  was  not  commenced 

within  the  time  limited  by  law  will  not  be  considered  if  it  fails  to- 
refer  to  the  statute  relied  on,  as  required  by  sea  2651,  R.  S.  1878. 

Ibid. 

POWERa 

See  Mortgages,  7,  a    Wills,  6, 

The  common-law  rule  that  where  a  person  has  both  an  interest  and 
a  power,  a  conveyance  by  him  which  contains  no  apt  words  indi- 
cating an  intent  to  exercise  the  power  will  be  held  to  be  merely 
a  conveyance  of  the  interest,  and  not  an  execution  of  the  power, 
was  not  changed  by  sea  2149,  R.  S.  1878,  providing  that  "every 
instrument  executed  by  the  grantee  of  a  power,  conveying  an  es- 
tate or  creating  a  charge,  which  such  grantee  is  authorized  by 
the  power  to  convey  or  create,  but  which  he  would  have  no  right 
to  convey  or  create,  unless  by  virtue  of  his  power,  shall  be  deemed 
a  valid  execution  of  the  power,  although  such  power  be  not  recited 
4>r  referred  to  therein."    Lardner  v.  Williams,  514 

Practice.  See  Appeal  and  Error,  Attachment.  Attorneys.  Con- 
tempt, 2.  Costs.  County  Courts.  Court  and  Jury.  Crim- 
inal Law.  Damages.  Estates  of  Decedents,  3, 6, 7.  Evidence. 
Garnishment.  Instructions  to  Jury.  Judgment.  Justices' 
Courts.  Logs  and  Lumber,  1.  Married  Women,  2,  Master 
AND  Servant,  1.  Negligence.  New  Trial.  Pleading.  Rk- 
CEivBRa  Reference.  Service  of  Summons.  Taxation,  l.  Ver- 
dict.   Wills,  a-5. 

Preferences.  See  Corporations,  1  (5).  Estates  of  Decedents,  1,  2. 
Voluntary  Assignment,  9. 

Presumptions.  See  Criminal  Law,  4  Jurisdiction.  Marriagi^  'L 
Taxation,  8. 

Principal  and  Agent,    See  Agency. 
Principal  and  Surety.    See  Moi^tgages,  4 
Printing  on  appeal.    See  Appeal,  17. 
Priority.    See  Liens,  8,  6.    Mortgages,  3. 
Privileged  Communications.    See  Evidence,  2.    Marriage;  21 
Probate  of  will.    See  Wills,  3-5. 
Process.    See  Criminal  Law,  4.    Service  of  Summons. 
Promissory  Notes.    See  Bills  and  Notes. 

Proximate  Cause.  See  Master  and  Servant,  5,  20.  Railroads^  i,  (V 
7,  8.    Street  Railways,  3. 
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Public  Schooia    See  Common  Schools. 

Publication  of  summons,  etc.    See  Serviob  of  Summons. 

Publication  of  notice.    See  Wills,  4,  5, 

Punitory  Damages.    See  Libel,  3. 

QuLA.  Timet.    See  Cloud  on  Title. 

RAILROADa 

Taking  of  land:  Proceeding  to  recover  compensation:  Limitations, 

1.  A  proceeding  by  remaindermen  to  recover  compensation  under  sea 

1852.  R.  S.  1878.  for  the  taking  of  land  by  a  railroad  company  is  an 
action  for  an  injury  to  the  inheritance  within  the  meaning  of  sec^ 
2198.  providing  that  remaindermen  may  maintain  such  an  action 
notwithstanding  any  intervening  estate  for  life  or  years.  The 
running  of  the  statute  of  limitations  is,  therefore,  not  suspended 
,    during  the  intervening  estate.     Hooe  v.  C,  M.  <&  St,  P.  R.  Co.    803^ 

2.  Such  a  proceeding  by  remaindermen  must  be  commenced  within 

six  years  after  the  right  of  action  accrues,  or  it  will  be  barred 
under  subd.  5,  sec.  4222.  R  S.  1878,  limiting  tlie  time  within  which 
actions  to  recover  for  injuries  to  real  property  must  be  brought. 

Ibid, 

8.  B^  commencing  proceedings  under  sec  1852,  R  S.  1878.  for  the  tak- 
mg  of  land  by  a  railroad  company,  remaindermen  elected  to  take 
the  compensation  provided  for  therein,  and  thereby  waived  all 
remedies  they  otherwise  might  have  had  for  the  recovery  of  the 
land  itself.  Ibid, 

Fires  negligently  set:  Fences.    See  Railroads,  7. 

4,  A  fire  started  by  defendant's  negligence,  after  spreading  one  mile 

and  a  quarter  to  the  northeast,  near  plaintiffs'  property,  met  a  fire 
having  no  responsible  origin,  coming  from  the  northwest.  After 
the  union,  fire  swept  on  from  the  northwest  to  and  into  plaintiffs* 
property,  causing  its  destruction.  Either  fire,  if  the  other  had  not 
existed,  would  have  reached  the  property  and  caused  its  destruc- 
tion at  the  same  time.    Held: 

(1)  That  the  rule  of  liability  in  case  of  joint  wrongdoers  does 
not  apply. 

(2)  That  the  independent  fire  from  the  northwest  became  a  su- 
perseding cause,  so  that  the  destruction  of  the  property  could  not, 
with  reasonable  certainty,  be  attributed  in  whole  or  in  part  to  the 
fire  having  a  responsible  origin:  that  the  chain  of  responsible 
causation  was  so  broken  by  the  fire  from  the  northwest  that  the 
negligent  fire,  if  it  reached  the  property  at  all.  was  a  remote  and 
not  the  proximate  cause  of  the  loss.  Cook  v,  M.,  St.  P.  <&  S.  S.  M, 
R  Co.  624 

5.  After  the  fire  swept  everything  of  a  combustible  character  clean, 

on  both  sides  of  defendant's  right  of  way,  plaintiffs*  horses,  that 
were  running  at  large,  went  upon  the  railway  track  and  were 
killed  by  a  passing  train  without  negligence  on  the  part  of  the 
train  men.  The  right  of  way  had  never  been  fenced  as  required 
by  law.     Held: 

(1)  That  the  rule  of  absolute  liability,  under  the  statute  requir- 
ing railway  companies  to  fence  their  tracks,  applies  only  wher& 
the  loss  is  produced,  in  whole  or  in  part,  by  reason  of  the  failure 
to  fence. 

(2)  That  in  the  circumstances  stated  the  chain  of  causatioi> 
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reaching  from  the  failure  to  fence  was  broken  by  the  fire  that 
would  unquestionably  have  destroyed  the  fence  if  it  had  existed, 
so  that  the  failure  to  fence  cannot  oe  said  to  have  contributed  to 
the  entry  of  the  horses  upon  the  railway  track.  Ibid. 

Collisions  at  highicay  crossings, 

6.  In  an  action  against  a  railway  company  to  recover  for  the  killing 

of  a  team  in  a  collision  at  a  highway  crossing  in  the  country, 
where  no  statute  or  ordinance  regulated  the  rate  of  speed,  negli- 
gence cannot  be  inferred  from  the  mere  fact  that  the  train  was 
running  about  forty  miles  per  hour.  Sutton  v.  C,  St.  P.,  M  db  O. 
R  Co.  157 

7,  The  failure  of  a  railroad  company  to  properly  fence  its  right  of 

way  cannot  be  the  basis  of  a  recovery  for  the  killing  of  a  team  at 
a  highway  crossing,  where  there  is  no  evidence  tending  to  show 
that  the  fence  or  its  absence  had  anything  to  do  with  the  aocident. 

Ibid. 

6L  In  order  to  charge  a  railroad  company  with  negligence  by  reason 
of  an  open  ditch  in  the  highway  at  a  crossing,  on  the  ground  that 
the  company  had  failed  to  restore  the  crossing  to  its  former  con- 
dition of  usefulness  as  required  by  sec.  1836,  R.  S.,  it  must  appear 
that  the  ditch  was  caused  by  the  failure  of  the  company  to  com- 
ply with  the  statute.  Ibid. 

9.  The  existence  of  a  highway  when  a  railroad  was  constructed,  so  as 
to  render  it  the  duty  of  the  company  to  restore  the  highway  to  its 
former  condition  of  usefulness,  under  sea  1886.  R.  S.,  is  held  to 
liave  been  established,  prima  facie^  by  the  evidence  x)f  witnesses 
that  they  were  acquainted  with  the  highway  at  the  point  in  ques- 
tion before  the  railroad  was  built  and  that  it  was  traveled  at  that 
time;  and  introduction  of  the  records  of  the  laying  out  of  the 
highway  was  unnecessary.  Ibid. 

10.  Evidence  of  witnesses  who  were  not  listening  for  locomotive  sig- 
nals at  a  highway  crossing,  and  did  not  have  their  attention  directed 
to  the  subject,  that  they  did  not  hear  the  whistle  blown  at  the 
proper  distance  from  the  crossing,  but  did  hear  it  blown  at  a  much 
less  distance,  is  held  insufficient  to  support  a  verdict  to  the  effect 
that  proper  signals  were  not  given.  Ibid. 

Street  railways.    See  Street  RAJLWAYa 

Rape.    See  Criminal  Law,  7. 

Real  Property.  See  Boundaries.  Cloud  on  Title.  Estates  op 
Decedents,  4,  5.  Fraudulent  Conveyances.  Highways,  a 
Homesteads.  Landlord  and  Tenant.  Limitation  op  Actions,  2. 
Mortgages.  Municipal  Corporations,  8,  4.  New  Trial,  1. 
Plats  of  Lanr  Pleading,  14.  Powers.  Railroads,  1-a  Re- 
ceivers. Recording  Acts.  Tax  Titles.  Trusts  and  Trustees. 
Vendor  and  Purchaser.    Waters.    Wills,  6. 

RECEIVERa 

See  CoRPORATiONa 

"The  court  which  had  appointed  a  receiver  for  a  corporation  rendered 
judgment  for  the  plaintiffs  in  an  action  to  suoject  lands  in  the 
hands  of  the  receiver  to  the  lien  of  plaintiffs'  executions  against 
the  grantor  of  the  corporation.  The  judgment  directed  that  the 
sheriff  proceed  upon  said  executions  to  sell  the  lands.    Held,  that 
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this  direction  was  within  the  power  of  the  court  and  will  not  be 
disturbed  in  the  absence  of  anything  to  show  that  such  method  of 
enforcing  the  lien  was  prejudicial.     Cass  v,  Sutherland^  551 

Record.    See  Appeal,  20.    Estates  op  Decedents,  3.    Jurisdiction. 

Recorded  Plats.    See  Plats  of  Land. 

RECORDING  ACTa 

A  mere  executory  contract  for  the  sale  of  land  is  not  a  "convey- 
ance," within  the  meaning  of  sees.  2241,  2242,  R  S.,  nor  is  the 
vendee  a  **  purchaser  "  within  the  meaning  of  those  sections,  which 
make  an  unrecorded  conveyance  void  as  against  a  subsequent  pur- 
chaser in  good  faitli  whose  conveyance  shall  -Jirst  be  recorded. 
First  Nat  Bank  v.  Chafee,  43 

Redemption.    See  Mortgages,  5. 

Reference  held  proper  in  a  case  where  the  trial  necessarily  required 
the  examination  of  a  long  account.    Lyle  v.  Esser,  234 

Reformation.    See  Mortgages,  7,  8. 

Registry  of  Deeds.    See  Recording  Acts. 

Remaindermen.    See  Estates  of  Decedents,  3.    Railroads,  1. 

Res  Adjddicata.  See  Estates  of  Decedents,  6.  Master  and  Serv- 
ant, 21. 

Rescission.    See  Sale  of  Chattels,  6-8.    Vendor  and  Purchaser,  5-6. 

Reversal.    See  Appeal,  AfflT;mance  and  reversal, 

RIOT. 

See  Municipal  Corporations,  14 

In  order  to  constitute  an  unlawful  assembly  or  riot  under  sec.  4511, 
R.  S.  1878,  the  three  or  more  persons  engaged  therein  must  have  a 
common  purpose  to  do  the  act  complained  of.    Avon  v,  Wausau, 

592 

Roads  and  Streets.    See  Highways.    Municipal  Corporations,  9-13. 

Plats  of  Land.    Railroads,  6-10.    Towns,  2-5. 
Salaries.    See  Counties.    District  Attorney. 
Rules  of  Court. 

Supreme  Court  Rule  IX  (Briefs),  417,  418. 

Supreme  Court  Rule  XXXll  (Reversal  for  excess),  525,  526. 

SALE  OF  CHATTELa 
See  Agency.    Logs  and  Lumber. 

1.  The  rule  of  caveat  emptor  has  no  application  where  a  purchase  is 
induced  by  fraudulent  representations  on  the  part  of  the  seller. 
Beetle  v.  Anderson,  5 

13.  An  error  in  instructing  the  jury,  in  a  case  where  a  purchase  was 
induced  by  fraudulent  representations,  that  the  rule  of  caveat 
emptor  applies,  is  not  cured  by  a  further  instruction  that  a  pur- 
chaser has  a  right  to  rely  upon  representations  made  by  the  seller 
as  to  matters  within  the  knowledge  of  the  seller  but  not  known  to 
the  purchaser.  Ibid, 
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8.  In  a  case  where  an  a^ent,  acting  for  the  purchasers,  received  rep- 
resentations from  the  seller  as  to  the  value  of  the  property  in- 
cluded in  the  mortgage  proposed  to  be  purchased  by  him,  and  the 
financial  standing  of  the  indorsers  of  the  notes  secured  thereby, 
which  were  false,  and  which  being  reported  by  him  to  the  plaintiffs- 
induced  them  to  purchase  such  mortgage,  an  instruction  that  if 
such  agent  was  not  appointed  the  agent  of  the  defendant  his  rep- 
resentations to  the  plaintiffs  would  not  bind  him,  and,  if  be  was 
such  agent,  the  defendant  would  not  be  bound  thereby  unless  the 
agent  made  them  with  knowledge  that  they  were  false,  or  made 
them  with  defendant's  knowledge  and  the  defendant  knew  them 
to  be  false  or  had  no  reason  to  believe  them  to  be  true,  is  erroneous, 
because  the  seller  is  responsible  in  such  a  case  for  the  representa- 
tions made  by  him  to  the  plaintiffs'  agent,  even  though  the  latter 
may,  for  some  purposes,  represent  the  seller  alsa  Ibid, 

4.  The  measure  of  damages  recoverable  by  one  who  was  induced  to 

purchase  a  mortgage  by  fraudulent  representations  as  to  the  value 
of  the  mortgaged  property  and  the  responsibility  of  the  indorsers 
of  the  notes  secured  thereby,  is  a  sum  eaual  to  that  portion  of  the 
mortgage  debt  which  the  securities,  when  properly  applied,  will 
fail  to  pay,  when,  if  they  had  been  as  represented,  tney  would 
have  been  adequate  to  pay  the  whole  debt.  IbicL 

5.  Where  several  persons,  induced  by  false  representations,  purchased 

a  mortgage,  each  contributing  one  fourth  of  the  money,  held^  that 
their  interests  in  the  securities  were  joint,  and  they  might  properly 
sue  jointly  for  the  fraud.  Ibid. 

6.  Althbugh  a  vendor  of  chattels  must  ordinarily  return  or  offer  to  re- 

turn tne  consideration  received,  so  as  to  put  the  buyer  in  statu  quo^ 
before  he  can  rescind  the  sale  on  the  ground  of  fraud,  the  rule 
requiring  such  restoration  is,  nevertheless,  equitable  in  its  nature, 
and  does  not  require  the  doing  of  unreasonable  or  impossible 
things,  which  do  not  tend  to  secure  equity  in  the  particular  trans- 
action.   Friend  Bros.  Clothing  Co,  v.  Hulbert,  188- 

7.  Where  sales  are  made  upon  credit  at  different  times  through  a 

period  of -several  months,  each  sale  will  be  treated  as  a  separate 
and  distinct  transaction,  for  the  purpose  of  the  rule  requiring  a 
return  of  the  consideration  received  as  a  condition  of  rescinding 
the  sale.  Ibi£ 

8.  Where  the  payments  made  by  the  purchaser  in  such  a  case  did  not 

exceed  the  amount  of  the  first  sale,  each  payment  should  be  ap- 
plied upon  that  purchase,  unless  at  the  time  it  was  made  it  was 
specifically  applied  by  the  purchaser  upon  some  other  purchase. 

Ibid, 
Sale  op  Lanr    See  Plbadinq,  14.    Vendor  and  Pubchaseb. 

Sales  for  taxes.    See  Tax  Titles. 
Schools.    See  Common  Schools. 
Seals.    See  Voluntary  Assignment,  a 

SERVICE  OF  SUMMONS. 

See  Pleading,  11. 

1.  The  provision  of  sec,  2640.  R.  S.  1878,  that  the  facts  required  to  exist 
in  order  to  authorize  service  by  publication  must  appear  in  the 
complaint  and  affidavit  for  publication  taken  together,  is  a  Juris- 
dictional requirement  and  must  be  strictly  complied  with.  jHooste' 
velt  V.  Ulmerf  356 
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2.  The  provisions  of  sea  2640,  R  S.  1878,  that  the  order  for  publication 
"shall  direct  that  the  service  of  the  summons  be  made  by  its  pub- 
lication in  a  newspaper  .  .  .  not  less  than  once  a  week  for  six 
weeks,  and  that  on  or  before  the  day  of  the  first  publication  "  a 
copy  be  deposited  in  the  post  oflSce,  etc.;  and  that  "the  first  publi- 
cation must  be  made  within  three  months  from  the  date  of  such 
order,"  are  not  suflSciently  complied  with  by  an  order  requiting 
the  first  publication  be  made  "  three  months /rom  the  date  "  thereof, 
and  that  "on  or  about  the  date  of  the  first  publication"  the  sum- 
mons be  mailed.  J  bid. 

Sidewalks.    See  Municipal  Corporations,  9-12. 

Special  Verdict.    See  Master  and  Servant,  22, 28,  81,  sa    Verdict. 

Specific  Performance,    See  Vendor  and  Purchaser,  1-4 

STATE  VETERINARIAN. 

The  destruction  of  valuable  cattle,  free  from  any  disease,  by  the 
state  veterinarian  under  color  of  ch.  467,  Laws  of  1885,  as  amended 
by  ch.  76,  Laws  of  1887  (authorizing  the  destruction  of  animals  in 
case  they  are  affected  with  some  "contagious  or  infectious  dis- 
ease of  malignant  or  very  fatal  nature  " ),  is  unlawful  and  tortious. 
Houston  V,  State,  481 

Statute  of  Frauds*    See  Chattel  Mortgages.    Pleading,  14 
Statute  of  Limitations.    See  Limitation  of  Actions, 

Statutes. 

Constitutionality.  See  Corporations,  1(5),  2.  Municipal  Corpora- 
tions, 3, 5,  la 

Construction.  See  Appeal,  1-5,  7,  20.  Claims,  1,  Cloud  on  Title. 
Costs.  County  Courts.  Estates  of  Decedents,  6,  Highways, 
1-3.  Homesteads,  1.  Injunctions,  1.  Insurance,  a  Judgment,  l. 
Justices'  Courts,  1.  Libel,  5.  Liens,  1,  4-11.  Married  Women. 
Mortgages,  5,  6.  Municipal  Corporations,  1-8.  New  Trial,  1. 
Pleading,  2,  3,  9-11, 14,  la  Powers.  Railroads,  1-3,  5.  Record- 
ing Acts.  Riot.  Service  of  Summons.  Voluntary  Assignment, 
7-9.    Wills,  2,  a 

Repeal    See  Appeal,  1.    Liens,  10. 

Curative  act:  Vested  rjghta    See  Voluntary  Assignment,  7, 

General  or  special  law?    See  Municipal  Corporations,  5. 

STATUTES  CITED,  ETa 
Constitution  of  Wisconsin.  Session  Laws  — con. 


Art     I,  sec.    7     •  ^       -       -    614 

1879. 

Ch. 

.   81.  sec.  1  -        .     446,  450 

"    IV,    "27         ...    487 

1882. 

ti 

86,  suboh.  VII,  sec. 

"   IV.    «    31,  subd.  9  .    128, 129, 

25  -        .        -     252, 255 

135 

1882. 

u 

36,  subch.  VII,  sees. 

"    XI,    «      8        -      128,130,136 

26-28     .        .        .    255 

Session  Laws. 

1885. 
1887. 

** 

467     -        -       .       -    481 
1,  sec.  6  -       -       -    296 

1856,  Ch.  120,  sec.  71         -       -    169 

1887. 

U 

1,  sees.  11,  18         -    300 

1860.     *•    264,    "    10,  subd.  1,4      98 

1887. 

** 

76     -       -       -       -    481 

1869.  P.  &  L.  ch.  43,  sec.  4    292,  296 

1887. 

«( 

163,  subch.  II,  sec  2      21 

1872.  Ch.    29     .        -        -     274,285 

1887. 

M 

162,       "      II,     "    4     16, 

1872.     "    119     -       -       -       -    305 

21 
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STATUTES  CITED,  Etg— con. 


Session  Laws— con. 


Reyisbd  Statutes  of  1878— con. 


1887. 

Ch.  162,  subch.  III.  sec.  8     16, 

21 

Section 
II 

1240     - 
1284    . 

.        .        .    65^ 
.        •    488,493 

1889. 

« 

27.       "      V.     "    6    543 

M 

1295     - 

-    306.309 

1889. 

i< 

27,       «  VII,     «    4   548. 
544,546 

Sections  1884-1886 

.       -    489.  49S 

Section 

1337     - 

.     488, 498-495 

1889. 

« 

27,       •*  VII,    sees. 

u 

1889     - 

.       .    649,650 

5,6        -        -        -    543 

M 

1847     . 

-    651 

1889. 

« 

27,  subch.  VIII,  sec 
13         -       •     543-546 

« 

1508     • 
1675    . 

.    488 
.    557 

1889. 

<* 

418     -       .        -       -    582 

tt 

1688     • 

.    526 

18  S9. 

« 

488,  sea  13      128, 130, 134 

t* 

1694    • 

.      71 

1891. 

M 

139     .        .      578,581,582 

H 

1696    - 
1758    - 
1773    .       . 

•     245. 250 

.     .     .  as5 

1891. 

« 

189,  seca  1,  4    -     466,  474 

" 

1891. 

(( 

139,  sea  5-        -     465,470 

-    461 

1891. 

1891. 

II 

179,    "    8-      128,130,134 
803     .        .        -     525,526- 

1810    • 
1836    .       . 

-    645 
.     157, 160 

1891. 

l( 

418     •       •       •         94.97 

i< 

1852    • 

.     302,  805 

1833. 

II 

61     •       •       •       -    526 

u 

1943    . 

.     258,265 

189a 

«l 

88     •       -       -        -    421 

€t 

1977    . 

•        .        -    264 

189a 

II 

235     .       .       -     258,270 

U 

2149    .       . 

.        .     515,520 

183a 

II 

811      -        -        .     128.135 

l< 

2180    • 

-    284 

189a 

II 

811,  sea  2-       •     128,135 

tt 

2198    - 

•    805 

1895. 
1H9). 

II 

22.8608.4,8     -       -    613 
126      -        -        -     841,342 

Sections  2241,  2242 

-      49 

.  42,  48.  49 

1895. 

11 

212    97,  98,  121,  127,  318, 
321 

Section 
II 

2245    . 
2278    -        . 

•        .        -      49 
.        .        -    200 

1895. 

U 

212,seal,8ubd.l  541,542 

tt 

2286    -        . 

.        .     287,290 

1895. 

it 

212,    "1,     "2  102,103 

tt 

2294    • 

-    199 

1895. 

II 

238     •       .       -        •    135 

tt 

2296    • 

-    200 

1897. 

it 

236     -       •        -     649,650 

tt 

2804    - 

.     566,  571 

1897. 
1897. 

II 

11 

247     .       .       -   16.19-21 
288     .       .      128.129,135 

**        2310    - 
Sections  2342-2344  • 

•       -     881, 884 
.        .        -    618 

1897. 

II 

288.  sea  8-       -        -    1^5 

Section 

;<}44U    - 

-    452 

1897. 

1* 

334,     "2-        -     245,250 

ti 

2465    - 

.     445. 450 

1897. 

11 

880     -       .      128,129,185 

M 

2466    • 

-    450 

U 

2471    • 

•     446,452 

Territorial  Statutes  op  1839. 

tt 

2538    .       . 

-     841-343 

Page 

15fi 

,§1     .       .       .        .286 

*'        2600    - 
Sections  2602,  2603  • 

.    112 
-    112 

Revised  Statutes  of  1849. 

Section 

2610    -        . 

.     118,115 

It 

2639,  subd. 

1      -        -    858 

Ch.  41 

,  seal     -       .       .       .286 

i< 

2640    - 

»     856,858,a59 

Sections  2644,  2645 

-    118 

Revised  Statutes  op  185a 

Section 

2649    . 

-        .     893,395 

Ch.   85,! 
"      89, 
"     138, 

3ea  51  -       -        •       -    520 
"30-       .       -       -    284 
"18-        .       .       -285 

tt 
tt 
tt 

2651     • 
2653    -       * 
2655    - 
2666    - 

.        .     566, 578 

.        .        -    895 

-    118 

.       .     856,358 

Revised  Statutes  op  1878. 

<i 
II 

2669    - 
2678    - 

-      64 
.      164,  167, 169 

Sections 

482.488     .       .       -24 

Sections  2745,  2746 

.        -        -    456 

It 

442,  444, 446      •        -      25 

ti 

2766,  2768  - 

.        .        .    251 

Section 

694     -        •        -        -    589 

Section 

2774    .        . 

.    149 

«i 

752     .        •        -        -586 

II 

2786    - 

•    246 

M 

824    •        •       -        -    556 

tt 

2792    .        . 

.        .       .    270 
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STATUTES  CITED,  Exa— con. 
Revised  Statutes  of  1878  — con.    Revised  Statutes  op  1878  — con» 


Section 

2829    . 

844,847 

Section 

4014    . 

.     400,  403.  404 

M 

2864    . 

.    239 

t( 

4081     . 

.     406,  501,  504 

tt 

2875    . 

-    462 

tt 

4035    -       - 

•       .       -    40^ 

u 

2888    • 

105,  115,  116 

tt 

4050    • 

.       -       .    506 

It 

2885    - 

344,  347 

tt 

4067    .       < 

.    334 

u 

2983    • 

229,  230 

tt 

4072    . 

.    024 

« 

8049    . 

271,  273 

tt 

4075    - 

.     .     -    5a 

M 

8069,  subd.  8 

.    457 

€t 

4089    -        . 

-     158,  163 

M 

8069,      " 

4 

97,98 

tt 

4096     - 

.        .  62,  64,  65 

« 

8070    . 

-    321 

M 

4197    -        . 

.        •     850,353 

« 

3092    . 

.    530 

*< 

4207    . 

-        .    285. 

M 

8156    . 

-    332 

« 

4211     .       . 

.    285 

M 

3164    . 

525,  526 

tt 

4218     .       • 

.        .        .    285 

M 

8169    . 

372.  379 

It 

4222,  subd.  1 

5       .    803,305 

M 

8186    . 

419,  421 

*f 

4243     .        . 

.    23& 

l< 

8200    - 

482,487 

tt 

4247     .        . 

-    239 

Sections  3216-8228 

143,  151 

M 

4511     . 

.       -    592.596 

«( 

8314-3347  (ch.  143) 

-   578, 
582,583 

a  ife  B.  Annotated  Statutes. 

Section 

8315     . 

. 

-    1.3 

Section 

128     -        . 

.      21 

i< 

3816    . 

678,  582,  583 

" 

938     •        . 

.        .     592.596 

a 

8333    . 

• 

-    470 

tt 

12106  .       . 

.       .       -    397 

« 

3340    - 

• 

-    473 

u 

1210/1  - 

.     894,  395 

<« 

3368    - 

• 

.      33 

M 

1492a  . 

.       .        -    486 

Sections  8480,  8481 

• 

.    149 

M 

1693a  -       . 

.        '.  458,400 

Section 

3535    . 

• 

.    863 

tt 

2014a  . 

.     203,  204,  216 

Sections  8533,  8584 

. 

a59,  363 

tt 

20146  -     2( 

)3,  204,  216,  223 

Section 

3540    - 

859,  362,  863 

tt 

2345     . 

.        -        -    518 

M 

3778    • 

. 

333,  334 

tt 

2608     .       . 

.     509,514 

tt 

8781     - 

• 

333-335 

tt 

2771     . 

.       .     231,  232 

tt 

3787    . 

. 

501.  504 

tt 

3072a-       . 

.     317-321 

Sections  3853,  3856 

400,  403,  404 

tt 

3087     .       . 

.        .     526,530 

Section 

3940     . 

- 

199,  201 

U 

3318    .       . 

•    125 

STREET  RAlLWAYa 

1.  In  an  action  for  personal  injuries  received  in  a  collision  between 
an  electric  street  car  and  the  wagon  in  which  plaintiff  was 
driving,  where  the  undisputed  evidence  showed  that  neither  the 
car  nor  the  wagon  was  injured  or  showed  any  evidence  of  the 
collision,  and  that  after  the  collision  the  car  was  stopped  as  soon 
as  would  have  been  practicable  had  it  been  going  at  an  ordinary 
rate  of  speed,  plaintiff's  testimony  that  the  car  was  going  at  a 
speed  of  twenty  miles  per  hour  is  Jield  to  be  incredible  and  insuf- 
ficient, of  itself,  to  warrant  a  jury  in  finding  that  the  car  was 
going  at  a  negligent  rate  of  speed.    Flaherty  v.  Harrison,         559 

a.  The  complaint  in  such  case  alleged  that  the  motorman  was  negligent 
in  that  he  ran  into  the  wagon  without  giving  any  signal  of  the 
approach  of  the  car  bv  sounding  the  bell.  The  evidence  showed 
that  he  sounded  the  bell  constantly  while  passing  over  a  distance  of 
about  100  feet  in  approaching  the  crossing  at  which  the  collision 
occurred;  that  plaintiff  saw  the  car  approaching  when  his  horses' 
heads  were  just  over  the  track,  and  immediately  backed  them 
clear  of  the  track  and  stopped,  with  them  completely  under  con- 
trol; that  when  the  car  was  close  at  hand  the  horses  became 
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frightened  by  the  bell  and  the  noise  and  appearance  of  the  car, 
and  jumped  forward  bringing  the  wagon  in  front  of  the  car.  There 
was  no  evidence  that  the  horses  showed  symptoms  of  fright  till 
the  instant  they  jumped  in  front  of  the  car.  Held,  that  there  was 
no  warrant  for  submitting  the  case  to  the  jury  on  the  claim  that 
there  was  a  negligent  ringing  of  the  car  bell  which  caused  the 
horses  to  become  frightened  and  unmanageable.  IbicL 

8.  Actionable  negligence  on  the  part  of  the  motorman  in  such  a  case 
is  not  shown  unless  it  is  a  reasonable  inference  from  the  evidence 
and  circumstances  established  thereby  that  the  jumping  forward 
of  the  horses  was  a  natural  and  proBable  result  of  his  conduct, 
and  that,  as  a  person  of  ordinary  intelligence  and  prudence,  in  the 
light  of  attending  circumstances,  he  ought  reasonably  to  have 
anticipated  such  result,  or  some  injury  to  plaintiff,  by  reason  of 
such  conduct  Ibid. 

Streets.    See  Municipal  Corporations,  9-13.    Plats  of  LANa 

Subcontractors.    See  Liens,  1. 

Suicide.    See  Insurance,  8,  4,  6. 

Summons.    See  Service  of  Summons. 

Supreme  Court.    See  Appeal.    Courts. 

Surface  Water.    See  Waters. 

Surrender  of  gift    See  Gifts. 

TAXATION. 
See  Tax  TiTLEa    Towns,  a 

1.  Where,  pending  an  action  in  equity  to  set  aside  alleged  illegal  taxes 

and  restrain  a  levy  upon  personal  property  to  collect  the  same, 
the  defendant  town  made  such  levy  and  the  plaintiff  was  obliged 
to  pay  the  entire  amount  of  the  tax  to  prevent  a  sale,  it  would 
seem  that  the  action  should  not  be  dismissed  on  the  ground  that 
the  plaintiff  has  an  adequate  remedy  at  law,  but  the  court  should 
retain  jurisdiction  and  grant  such  relief  as  the  changed  conditions 
demand.     Bigelow  v,  Washburn,  553 

2.  The  levy  by  a  town  board  of  a  tax  to  pay  interest  on  outstanding 

orders  is  held  to  have  been  without  authority,  in  the  absence  of 
anything  to  show  that  they  had  ever  been  presented,  or  that  the 
holders  were  threatening  suit  thereon.  Ibid, 

3.  In  the  absence  of  evidence  to  the  contrary  it  will  be  presumed  that 

outstanding  orders  and  bills  allowed  by  a  town  board  of  super- 
visors were  for  legal  obligations,  and  that  it  would  not  be  inequi- 
table for  the  town  to  pay  them.  Ibid, 

4.  At  a  special  town  meeting  held  July  17  it  was  voted  to  levy  a  tax 

for  highway  purposes  for  that  year.  The  town  had  theretofore 
voted  to  collect  the  high>^ay  taxes  in  money.  Held,  that  such  tax 
was  properly  computed  on  the  basis  of  the  valuation  of  the  pre- 
ceding year.  Ibid, 

Taxation  of  costs.    See  Appeal,  17-19.    Costs. 

TAX  TITLEa 

See  Mortgages,  C    New  Trial^  1. 

1.  In  an  action  to  restrain  the  issuance  of  a  tax  deed,  to  set  aside  the 
tax  sales,  and  for  a  reassessment,  allegations  that  the  common 
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council  of  Superior  levied  upon  the  taxable  property  of  the  city  a 
certain  amount  for  the  **  general  fund,"  without  further  explana- 
tion; that  the  county  treasurer  added  an  excessive  amount  of 
interest;  and  that  the  requisite  notices  for  making  certain  im- 
provements for  which  the  property  was  assessed  were  not  given, 
are  held  not  to  state  a  cause  of  action,  since  the  matters  alleged 
do  not  affect  the  groundwork  of  the  tax.  Andemon  v,  Douglas 
Co,  893 

2.  Th0  intentional  assessment  of  vacant  lands  for  a  much  greater 

amount  in  proportion  to  their  value  than  improved  lands,  for  the 
purpose  of  encouraging  improvements,  to  the  great  injury  of  the 
owner  of  such  vacant  lands,  is  a  defect  going  to  the  validity  of  the 
assessment  and  affecting  the  groundwork  of  the  tax,  such  as  au- 
thorizes the  interference  of  a  court  of  equity.  Ibid, 

3.  In  an  action  to  restrain  the  issuance  of  a  tax  deed  based  on  such  an 

assessment,  payment  or.  tender  of  the  amount  justly  chargeable 
to  the  plaintiff's  lands  need  not  be  alleged,  since  it  is  impossible 
to  ascertain,  by  computation  or  otherwise,  the  amount  so  justly 
chargeable;  nor  need  the  plaintiff  allege  a  willingness  to  pay,  an 
allegation  of  such  mere  mental  condition.  Incapable  of  disproof, 
being  of  no  benefit  to  defendant  Ibid, 

Teachers.    See  Common.  Schooi^,  2. 

Tenants  in  common.    See  Limitation  op  Actions,  2. 

Tender.    See  Tax  Titles,  8. 

Term  of  office.    See  Officers. 

Title  to  land.  See  Cloud  on  Title.  Estates  op  Decedents,  4,  5. 
Fraudulent  Conveyances.  Highways,  2.  Homesteads.  Lim- 
itation OP  Actions,  2.  Mortgages.  Municipal  Corporations, 
8,  4.  New  Trial,  1.  Plats  op  Land.  Pleading,  14  Powers. 
Railroads,  1-8.  Receivers.  Recording  Acts.  Tax  Titles. 
Trusts  and  Trustees.    Vendor  and  Purchaser.    Wili£,  a. 

Town  Orders.    See  Taxation,  2,  3. 

TOWNS. 
See  Highways.    Taxation,  1-4 

1.  In  an  action  by  taxpayers  of  a  town  to  restrain  the  collection  of  a 

judgment  against  the  town  on  the  ground  that  it  was  fraudulent 
and  illegal,  allegations  of  the  complaint  tlutt  the  town  officers,  at 
the  time  of  the  commencement  of  the  action,  were  in  collusion 
with  the  owner  of  the  alleged  fraudulent  claim  to  enforce  its  pay- 
ment out  of  moneys  raised  by  taxation  and  had  caused  a  similar 
action  instituted  in  its  name  to  be  discontinued,  are  held  to  state 
the  existence  of  conditions  rendering  ineffectual,  and  therefore 
unnecessary,  a  demand  upon  the  proper  town  officers  to  bring  the 
action.    Beyer  v,  Crandon,  806 

2.  A  contract  with  a  town  for  work  upon  a  highway  having  no  legal 

existence  is  illegal.  •  Ibid. 

3.  A  contract  with  a  town  for  work  upon  a  highway,  which  expressly 

provided  that  the  work  should  be  paid  for  out  of  a  tax  to  be  levied 
the  next  year,  after  the  term  of  office  of  the  supervisors  would 
have  expired,  there  being  no  money  in  the  treasury  applicable  to 
the  work  or  taxes  levied  or  about  to  be  levied  therefor,  is  illegal 
and  void.  Ibid. 

Vol.98— 45 
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4,  Where  officers  of  a  town  contract  in  excess  of  their  power,  no  lia- 

bility against  the  town  is  thereby  created,  legal  or  equitable,  from 
the  mere  fact  that  the  other  party  to  the  contract  has  performed 
and  the  town  has  had  the  benefit  of  the  work,  the  contractor  being 
chargeable  with  knowledge  that  no  authority  existed  for  creatine; 
a  debt  against  the  town  for  work  under  the  contract  Ibid, 

5.  In  an  action  to  restrain  the  collection  of  a  judgmeut  against  a  town, 

founded  on  an  illegal  contract,  evidence  that  the  proper  town  offi- 
cers knew  the  foundation  of  the  claim  when  the  suit  to  recover 
therefor  was  brought,  and  not  only  failed  to  defend  but  advised 
its  being  put  into  judgment,  is  held  sufficient  to  establish  collusion 
and  fraud.  I  bid. 

Transactions  with  person  since  deceased.    See  Evidence,  4. 

Trial.  See  Attachment,  3,  4.  Attorneys,  1.  Costs.  Court  and 
Jury,  Criminal  Law.  Evidence.  Instructions  to  Jury.  Judg- 
ment. Justices'  Courts.  Logs  and  Lumber,  1.  Neqliqence. 
New  Trial.    Reference.    Verdict. 

Trial,  Place  of.    See  Appeal,  1. 

TRUSTS  AND  TRUSTEED 
See  Counties.    Estates  op  Decedents,  1,  2.    Liens,  11. 

1.  By  the  judgment  in  a  divorce  action  title  to  the  real  estate  of  the 

husband  was  vested  in  a  guardian  cui  litem  charged  with  a  trust 
duty  or  power  in  trust  for  the  husband,  to  be  executed  as  directed 
by  the  county  court  of  Dodge  county.  By  sec.  2465,  R  S.  1878,  as 
amended  by  sec.  1,  ch.  31,  Laws  of  1879,  that  court  is  given  powers 
and  jurisdiction  in  all  civil  actions  and  proceedings  (with  certain 
exceptions  not  necessary  to  be  considered)  concurrent  with  and 
equal  to  the  jurisdiction  of  the  circuit  court  Held  that  as  a  court 
of  general  equity  jurisdiction  the  county  court  of  Dodge  county 
had  jurisdiction,  not  limited  by  county  lines,  over  the  execution 
of  the  trust.     Cody  v.  Cody,  445 

2.  Neither  the  children  of  the  cestui  qiie  trust  nor  the  divorced  wife, 

who  had  been  awarded  a  sum  of  money  as  permanent  alimony  and 
in  ^ieu  of  dower,  had  any  interest  in  the  property  which  gave 
them  a  legal  right  to  notice  of  the  proceedings  to  liave  the  trust 
executed.  Ibid 

Undertaking  on  attachment    See  Liens,  4 

Unlawful  Assembly.    See  Riot. 

Usage.    See  Officers. 

Variance.    See  Judgment,  2.    Pleading,  1.    Street  Railways,  2. 

VENDOR  AND  PURCHASER  OF  LAND. 

See  Contempt.     Mortgages,  1,  2.    Municipal  Corporations,  8,  4<, 
Plats  of  Land,  1.    Pleading.  14.    Recording  Acts. 

1.  Under  a  verbal  contract  by  which  defendant  agreed  to  buy  a  cer- 
tain eighty-acre  tract  of  land  and  sell  it  to  the  plaintiff  on  the 
same  terms  as  he  purchased  it,  and  to  execute  to  her  a  land  con- 
tract therefor,  and  to  apply  on  the  price  thereof  the  amount  he 
might  receive  for  a  forty-acre  tract  which  the  plaintiff  deeded  to 
him,  less  certain  indebtedness  of  plaintiff  to  him,  possession  of  the 
eighty-acre  tract  was  delivered  to  the  plaintiff  pursuant  to  the 
contract,  but  the  defendant  afterwards  sold  the  forty-acre  tract 
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for  $1,100  and  refused  to  account  therefor,  and  also  leased  the 
eighty-acre  tract  to  the  plaintiff's  husband  without  her  knowledge., 
and  refused  to  make  to  her  the  land  contract  as  agreed.  Held, 
that  the  plaintiff  was  entitled  to  an  accounting  and  to  specific 
performance  of  the  contract.      Hege  v,  Thorsgadrd,  1 1 

2.  In  such  actjion,  where  it  appeared  that  the  defendant  had  in  fact 

executed  a  long  lease  of  the  forty-acre  tract,  giving  the  lessee  an 
option  to  purchase,  and  that  he  admitted  that  he  was  chargeable 
with  $1,100^  an  error  in  finding  that  he  had  sold  the  land  for  $t,100 
is  held  to  be  harmless.  Itnd, 

3.  Evidence  in  such  action  that  the  entire  consideration  for  the  pur- 

chase of  the  eighty-acre> tract  was  to  be  paid  from  the  proceeds  of 
the  plaintiff  wife's  separate  estate,  and  her  positive  testimony 
that  the  contract  was  to  be  made  to  her,  is  held  to  justify  a  finding 
that  the  contract  was  to  be  made  to  her,  and  not  to  her  husband, 
though  she  sometimes  used  the  term  "  we  "  in  testifying  of  it.  Ibid. 

4.  A  refusal  to  enforce  specific  performance  of  an  oral  agreement  be- 

tween the  managing  officer  of  a  railway  company  and  the  manag- 
ing oflScer  of  a  Jand  company,  whereby  the  railway  company  was 
to  extend  its  road  to  a  town  site  of  the  land  company,  and  the  lat- 
ter was  to  give  it  the  necessary  ground  for  right-of-way  and  depot 
purposes,  is  field  not  to  have  been  an  abuse  of  discretibn,  where 
the  making  of  the  agreement  was  denied  by  the  representative  of 
the  land  company,  and  it  did  not  appear  that  either  officer  had 
authority  to  bind  his  respective  corporation  by  such  an  agreement, 
or  that  the  agreement  was  ever  ratified  by  either  corporation  with 
knowledge  of  its  terms.    Dewey  v.  Spring  Valley  Land  Co.  8;i 

5.  The  purchaser  of  a  farm,  having  commenced  an  action  to  rescind 

the  contract  of  sale,  refused  to  take  possession  of  the  property  when 
it  was  tendered  to  him  during  the  months  of  March  and  April. 
Thereupon  the  vendor,  who  was  a  nonresident,  for  the  protection 
of  both  parties,  let  the  farm  for  the  season,  under  an  agreement 
for  a  fair  division  of  the  crops  with  the  person  ultimately  found 
entitled  thereta  Before  the  lease  expired  the  acMon  for  rescission 
was  decided  against  the  purchaser,  and  he  immediately  demanded 
possession.  Heldy  that  the  vendor's  inability  to  deliver  possession 
at  that  time  because  of  the  lease  did  not  authorize  a  rescission, 
since  the  purchaser  by  his  own  acts  had  helped  to  bring  about  the 
existing  state  of  aflaira    Garbes  v,  Roberts,  173 

6.  In  an  action  to  recover  back  the  purchase  pric«  of  the  farm  on  the 

ground  of  such  failure  to  deliver  possession,  the  vendor  set  up  a 
counterclaim  for  taxes  paid  by  him,  which  the  parchaser  had 
agreed  to  pay.  Held,  that  a  judgment  offsetting  such  taxes  against 
the  crops  was  erroneous,  the  crops  being  in  no  sense  before  the 
court.  Ibid. 

7.  Where  the  vendor  under  a  land  contract  voluntarily  pays  taxes 

which  the  purchaser  had  agreed  to  pay,  before  the  same  became 
delinquent,  he  cannot  recover  the  amount  paid  from  the  latter. 

Ibid, 

8.  In  an  action  by  an  aged  person  to  rescind  a  conveyance  of  land  made 

to  his  son  in  consideration  of  an  agreement  to  pay  a  certain  an- 
nuity and  to  furnish  living  rooms  and  provisions  for  himself  and 
wife  during  their  lives,  findings  of  the  trial  court  that  there  had 
been  a  substantial  breach  of  the  agreement  on  the  part  of  the  de- 
fendant, entitling  the  plaintiff  to  the  relief  asked,  are  held  to  be 
sustained  by  the  evidence.    Reoch  t\  Reocfi,  201 

Venue,  Change  of.    See  Appeal,  1. 
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VERDICT. 
See  Judgment,  2.    Master  and  Servant,  22,  28,  81,  82, 

1.  It  is  not  error  to  refuse  to  submit  questions  for  a  special  verdiqt 

offered  by  a  party,  if  those  submitted  fully  cover  all  the  issues  in 
the  case.    Kenyan  v.  Mondoyiy  50 

2.  Failure  to  submit  for  special  verdict  questions  proposed  by  the  ap- 

pellant is  not  error,  where  such  questions  are  all  covered,  though 
in  a  different  form,  by  the  questions  actually  submitted,  and  such 
last-named  questions  are  not  objectionable.    Raymond  v,  Keseberg, 

817 

Verification  by  agent    See  Pleading,  10. 

Vested  Rights.    See  Voluntary  Assignment,  7. 

Veterinarian:  Killing  of  diseased  animala    See  State  Veterinarian. 

Villages.    See  Municipal  Corporations,  12, 13. 

VOLUNTARY  ASSIGNMENT. 

See  Attachment,  1. 

1.  An  assignment  for  the  benefit  of  creditors  is  alleged  with  sufficient 
particularity  to  allow  proof  of  the  fact  when  it  is  averred  that  the 
assignment  was  made;  that  it  was  in  due  form  of  law;  that  all 
conditions  required  by  statute  to  give  it  full  effect  and  validity 
have  been  performed;  and  that  the  assignee  has  entered  upon  the 
discharge  of  his  duties  thereunder.    Rollins  v,  Humphrey,  66 

^.  The  bond  of  an  assignee  for  the  benefit  of  creditors,  executed  by  the 
principal  and  ninety -five  sureties,  had  been  approved  by  the  county 
judge  who  took  it,  and  he  had  certified  that  the  property  of  the 
sureties  therein  named  was  worth  the  sum  specified.  The  signa- 
ture of  one  of  the  sureties  and  his  name  in  the  body  of  the  bond 
had  been  erased,  but  it  was  not  shown  when  the  erasure  was 
made.  Held,  tiiat  the  erasure  was  not  such  a  suspicious  circum- 
stance as  to  call  for  explanation  before  the  bond  could  be  admitted 
in  evidence  in  garnishment  proceedings  against  the  assignee.  Ibid. 

8.  Two  cr  more  persons  may  adopt  a  single  seal.  A  voluntary  assign- 
ment, therefore,  is  not  necessarily  rendered  void  as  to  attacking 
creditors  by  the  fact  that  there  was  but  one  seal  or  scroll  on  the 
assignee's  bond,  and  that  opposite  the  signature  of  the  assignee. 

Ibid, 

4  Where  a  member  of  a  copartnership  has  made  a  voluntary  assign- 
ment of  his  individual  property,  creditors  of  the  partnership  are 
not  entitled  to  have  their  claims  paid  out  of  the  estate  in  the 
hands  of  the  assignee,  so  long  as  any  of  the  individual  creditors 
remain  unpaid  in  whole  or  in  part  Thayer  u  Humphrey,  91  Wis. 
276,  followed.  Ibid, 

5.  An  insolvent  debtor  made  a  voluntary  assignment  which  was  void 
because  of  the  failure  of  the  assignee  to  sign  the  bond.  Plaintiffs 
filed  their  claim  with  the  assignee  without  knowing  of  the  defect 
or  making  any  effort  to  ascertain  their  rights.  Afterwards  a  large 
number  of  other  creditors  also  filed  their  claims.  Subsequently 
plaintiffs  commenced  garnishment  proceedings  against  the  as- 
signee, but  before  the  trial  thereof  the  assignee  was  allowed  to 
sign  the  bond  nunc  pro  tunc    Held  that,  by  becoming  parties  to 
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the  assignment  proceedings  and  remaining  such  for  a  consider- 
able length  of  time,  the  plaintiffs  were  estopped  from  maintaining 
the  garnishment  action.    Keith  v.  Arthur,  189 

6.  Failure  of  the  court  commissioner  who  approved  the  bond  of  an 

assignee  for  the  benefit  of  creditors  to  sign  the  certificate  required 
by  sec.  1696,  R  S.,  to  be  indorsed  on  the  copy  of  the  assignment 
deposited  in  the  oflBce  of  the  clerk  of  the  circuit  court,  renders  tlie 
assignment  void  as  to  attacking  creditors,  even  though  the  omis- 
sion was  inadvertent    Jones  v.  Alford,  245 

7.  Where  a  voluntary  assignment  was  void  as  to  attacking  creditors 

because  of  a  failure  to  comply  with  a  statutory  requisite,  rights 
of  creditors  which  had  become  fixed  by  judgment  in  garnishment 
proceedings  against  the  assignee  were  not  affected  by  the  subse- 
quent passage  of  a  curative  act  (sec.  2,  ch.  334,  Laws  of  1897).  Ibid. 

8.  Prior  to  the  making  of  a  voluntary  assignment,  void  as  to  attack- 

ing creditors,  property  of  the  assignor  had  been  levied  upon  under 
executions.  Before  the  property  was  sold  garnishment  proceed- 
ings were  commenced  against  the  assignee.  Held^  that  the  as- 
signor's interest  in  the  surplus  arising  from  the  sale  of  such 
property  was  subject  to  garnishment  under  sec.  2786,  R  S.,  and 
that  the  assignee  was  chargeable  on  account  thereof.  Ibid. 

9.  Under  sec.  1693a,  S.  &  B.  Ann.  Stats,  (providing  that  all  assignments 

for  the  benefit  of  creditors  which  give  preferences,  except  for 
wages  of  laborers,  servants,  and  employees,  earned  within  six 
months  prior  thereto,  shall  be  void),  a  manifest  purpose  on  the  part 
of  an  assignor,  in  giving  preferences  to  his  daughter  and  minor 
son,  to  bestow  upon  them  a  bounty  in  excess  of  the  wages  earned 
by  them  within  six  months  prior  to  the  assignment^  or  at  all,  ren- 
ders the  assignment  void.     Gordon  v.  Hurley,  458 
Voluntary  Payment.    See  Vendor  and  Purchaser,  7. 
Wages:  Recovery  quantum  meruit.    See  Master  and  Servant,  1,  2. 
Waiver, 
Of  objections.    See  Appeal,  12.    Criminal  Law,  2.    Logs  and  Lum- 
ber, 3. 
Of  right  to  have  action  dismissed.    See  Appeal,  19. 
Of  right  to  question  validity  of  law.    See  Corporations,  1  (5). 
Of  right  to  remedy.    See  Garnishment.    Railroads,  3. 
Of  forfeiturea    See  Insurance,  5,  6.    Landlord  and  Tenant,  1. 
Of  condition  in  policy.    See  Insurance,  8,  9. 
Of  exemption  from  action.    See  Municipal  Corporations,  & 
Warrant.    See  Criminal  Law,  4 

WATERS. 

The  owner  of  land  on  which  surface  water  accumulates  has  no 
right  to  conduct  the  water  by  an  artificial  channel  to  a  point  on 
his  own  land  in  close  proximity  to  the  line,  where  it  will  inevita- 
bly permeate  the  surrounding  soil  and  percolate  through  the  same 
into  his  neighbor's  land,  to  the  permanent  injury  or  the  h-^tter. 
Schuater  v,  AWrecht,  241 

WILLS. 

See  Estates  op  Decedents,  5, 

1.  A  will  made  in  extremis  bequeathed  to  the  testator's  wife  "two 
thirds  of  my  estate  while  she  remains  my  widow  (if  not)  one  half 
to  go  to  her  heir,  and  the  other  third  to  my  brother  D."    The  te»- 
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tator  had  no  living  children,  but  knew  that  his  wife  was  prec:- 
uant  Heldf  that  the  testator  intended  to  ^ive  his  wife  two  thirds 
of  his  entire  estate  if  she  remained  his  widow,  but  if  she  remar- 
ried one  of  said  thirds  was  to  go  to  her  unborn  child.  Verrinder 
V.  Winter,  287 

2.  A  devise  or  bequest  of  such  a  contingent  remainder  to  the  unborn 
child  either  constituted  a  provision,  or  showed  that  the  testator 
intended  to  make  no  provision,  for  him,  within  the  meaning  of 
sec.  2286,  R  S.  1878,  providing,  in  substance,  that  such  a  child  shall 
abide  by  the  will  in  case  provision  is  made  for  him  or  the  will 
shows  an  intention  to  make  no  provision,  but  that  in  default  of 
either  the  child  shall  inherit  as  though  the  ancestor  died  intestate. 

Ibid. 

Z,  Unless  notice  of  the  time  and  place  of  proving  a  will  was  given  as 
required  by  sec.  3787.  R  S.  1878,  all  subsequent  proceedings  based 
thereon  are  void  as  to  such  persons  in  interest  as  did  not  appear 
or  assent  thereto,  or  have  not  since  supplied  such  want  of  appear- 
ance by  acts  clearly  indicating  an  assent  thereto  or  ratification 
thereof.    Heminway  v.  Reynolds,  501 

4.  Testimony  of  the  attorney  for  the  proponent  of  a  will  that  he  was 

present  when  the  will  was  admitted  to  probate,  and  remembered 
getting  money  from  his  client  which  he  paid  to  the  printer  of  a 
newspaper  for  printing  notice  of  the  proof  of  the  will,  and  that  an 
affidavit  of  the  publication  of  such  notice  was  made  and  filed  by 
him  with  the  county  judge,  but  that  ho  did  not  pretend  to  remem- 
ber its  contents;  and  testimony  of  the  proponent  that  she  gave 
such  attorney  money  to  pay  the  printer's  fees,  and  thought  she  re- 
membered seeing  the  notice  in  the  papers,  but  did  not  know  what 
kind  of  a  notice  it  was  that  she  saw,  are  held  sufficient  to  sustain 
a  finding  that  a  notice  was  published,  but  entirely  insufficient  to 
sustain  a  finding  that  a  proper  and  legal  notice  was  given.     Ibid, 

5.  A  decree,  ent-ered  July  8,  admitting  a  will  to  probate,  recited  sub- 

stantially that  notice  had  been  given  as  required  by  an  order  of 
June  6.  That  order  fixed  the  date  of  hearing  as  Saturday.  July  3, 
and  directed  publication  of  notice  "according  to  law."  Saturday 
was  in  fact  July  4  and  a  legal  holiday  upon  which  the  cotirt  could 
do  no  work.    The  form  of  notice  presorioed  by  statute  is:  "Notice 

is  hereby  given  that  at  the term  of  the  county  court  to  be 

held  ...  on  the  first  Tuesday  of ,  A.  D.  18—,  the  follow- 
ing matter  will  be  heard  and  considered/'  etc.,  no  day  of  the  month 
being  mentioned.  Heldy  that  the  inference  would  arise  that  the 
notice  as  published  fixed  the  dav  of  hearing  either  on  the  first 
Saturday  of  July,  or,  as  mentioned  in  the  order,  "on  Saturday  the 
3d  day  of  July."  In  the  first  event  the  notice  would  be  illegal,  and 
in  the  second  misleading  and  deceptive  and  therefore  insufficient 

Ibid 

6.  By  his  will  a  testator,  who  left  a  very  small  amount  of  property 

and  a  very  large  family,  gave  all  his  property  to  his  wife,  to  be 
used  and  held  by  her  for  her  own  Support  and  the  support  and 
education  of  their  minor  children  until  they  should  become  of 
age,  and  until  she  should  die  or  remarry,  the  balance  of  said  estate 
at  her  death  or  remarriage  to  be  divided  among  the  children.  The 
will  stated  that  it  was  expressly  intended  that  the  wife  should 
have  the  full  right  and  power  to  hold- the  property  and  the  testa- 
tor's business,  and  carry  on  the  same,  in  the  same  manner  as  he 
could  do  were  he  living,  and  that  she  should  have  the  right  to  sell 
and  dispose  of  any  and  all  of  the  property  as  she  might  deem  best 
for  the  use  and  purposes  aforesaid.    Held,  that  the  will  gave  her 
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power  to  mortgage  the  property  as  well  as  to  sell  and  convey  it^ 
f  Whetlier  a  simple  power  of  sale  will  authorize  a  mortgage,  not 
determined.]    Lardner  r.  Williavis,  514 

Witnesses.    See  CpvIminal  Law,  8.    Evidence,  3.    New  Trial,  4. 
Words  and  Phrases. 

Adverae  party,  in  statute.    See  Appeal,  7. 

Assignment,  in  statute.    See  Liens,  11. 

Bounded  by  street  or  river,  in  deed.    See  Plats  OF  LAND,  1. 

Claim  against  the  state,  in  statute.    See  Claims,  1. 

Coal  for  fuel  with  sufficient  wood  to  kindle,  eta,  in  policy.    See  In- 
surance, 14-10. 

Conflict  of  evidence.    See  Court  and  Jury,  3. 

Conveyance,  in  statute.    See  Recording  Acts. 

Filed  with  city  clerk,  in  statute.    See  Municipal  Corporations,  8. 

Incompetence  of  servant.    See  Master  and  Servant.  20  (3),  24. 

Indebtedness,  in  constitution.    See  Municipal  Corporations,  8. 

Injury  to  the  inheritance,  in  statute.    See  Railroads,  1. 

May,  m  city  charter.    See  Municipal  Corporations,  8. 

Presen  ted  for  allowance,  in  statute.    See  Municipal  CORPORATIONS,  8. 

Proceeds  of  sale,  in  statute.    See  Homesteads,  1. 

Provision  for  unborn  child,  in  statute.    See  Wills,  2, 

Purchaser,  in  statute.    See  Recording  Acts. 

Privilege  of  a  renewal,  in  lease.    See  Landlord  and  Tenant,  2-4 

Riot,  in  statute.    See  Riot. 

Special  laic  to  amend  charter,  in  constitution.    See  MUNICIPAL  Cor- 
porations, 5. 

Unlawful  assembly,  in  statute.    See  Riot. 

Wholly  destroyed,  in  statute.    See  Insurance,  10-12, 
Writ. 

Of  attachment    See  Attachment. 

Of  error.    See  Criminal  Law,  1-a 

Of  execution.   See  Cloud  on  Title,  2.   Homesteads.    Partnership. 
Receivers. 

Of  injunction.    See  Contempt.    Courts.   Injunctions.    Insurance, 
1,2. 

Of  ynandamus.    See  Municipal  Corporations,  7. 
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